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JSxroRE  ^  u^^  ASHUR  WARE,  DiBtrict  Judge. 

Chables  Thomas,  Appellant 

V. 

Joseph  H.  Lane,  Libellant. 

In  a  libel  for  a  maritime  trespaw,  aseault  and  battery,  against  two  respond- 
enta,  if  there  is  joint  decree  for  damages,  either  of  the  respondents  may 
appeal  without  joining  the  other,  where  the  respondents  have  severed  in 
their  pleadings  or  answers,  or  jointly  pleaded  a  negative  plea  in  the  na- 
ture of  the  general  issue.  But  it  seems  otherwise,  if  they  had  pleaded 
a  joint  justification. 

The  Admiralty  jurisdiction  as  to  torts  depends  upon  locality,  and  is  limited 
to  torts  committed  on  the  high  seas,  or  at  farthest  to  torts  committed  on 
waters  within  the  ebb  and  flow  of  the  tide. 

It  9tmaM  that  torts  committed  on  tide  waters  within  foreign  porta  are  within 
the  Admiralty  jurisdiction. 

The  statutes  of  13th  and  15th  Richard  II.,  respecting  the  Admiralty,  do  not 
affect  its  jurisdiction  in  foreign  ports. 

Every  libel  for  a  tort  must  contain  on  its  face  sufficient  averments  as  to 
pIKce,  to  show  that  it  is  within  the  Admiralty  jurisdiction,  otherwise  it 
must  be  dismissed. 

A  receipt  by  a  seaman  on'receiving  the  sum  due  to  him  for  wages,  stating 
that  it  ig  in  full  for  aU  servioes,  and  demands  for  assault,  battery,  and  im- 
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pruonmeDt,  &c.  agfainit  the  owner,  aod  officers,  ii  no  bar  to  a  sait  for  an 
•Mault,  battery  and  impriMnment.  And  if  it  were,  it  coald  not  avail  the 
partjy  anleai  specially  relied  on  in  the  answer  as  matter  of  defence. 

Separate  and  distinct  trespasses  cannot  be  joined  in  the  same  libel  a^riinat 
defendants  who  are  not  jointly  liable. 

A  master  of  a  ship,  when  present,  is  bound  to  interfere  to  prevent  gross  tres- 
passes and  misconduct  of  his  officers  towards  the  crew.  If  he  is  present 
when  the  officers  commit  an  assault  and  battery,  and  he  does  not  interfere, 
when  he  may,  he  is  presumed  to  encourage  and  consent  to  it,  and  is  jointly 
liable  for  the  tort. 

Libel  for  an  assault  and  battery,  and  imprisonmenty  brought 
agsdost  Charles  Thomas,  master,  aud  John  M.  Jordan,  mate,  of 
the  brig  MorOy  by  Joseph  H.  Lane,  a  seaman  of  the  same  ves- 
sel, shipped  for  a  voyage  on  the  high  seas,  to  wit :  from  Port- 
land to  Havana,  and  back  to  Portland.  The  libel  asserted  the 
assault  and  battery,  and  imprisonment,  to  be  in  the  harbor  of  Ha- 
vana ;  and  set  forth  the  circumstances  specially. 

The  respondents  put  in  a  joint  answer,  admitting  the  libellant 
to  have  been  a  seaman  on  board  the  brig  for  the  voyage ; 
but  denied  that  they  had  unnecessarily  assaulted  the  libellant, 
as  he  alleged  in  his  libel ;  and  further,  Thomas  denied  that  he 
struck  or  kicked  the  libellant,  as  in  his  libel  set  forth  ;  but  al- 
leged that  he  caused  the  libellant,  and  several  others  of  his  crew, 
to  be  imprisoned  at  Havana,  for  refusing  to  obey  the  orders  of 
the  master  and  his  own  orders,  when  directed  and  commanded 
to  discharge  and  perform  their  duty  on  board  the  said  brig ;  and 
Thomas  further  alleged,  that  he  did  not  order  or  direct  a  Span- 
ish officer  or  soldier  to  strike  the  libellant  in  the  boat,  or  at  any 
time, — ^nor  did  he  at  any  time  stand  by  and  countenanM  the 
mate  in  striking  or  abusing  the  libellant. 

And  Jordan  further  answered  and  denied  that  he  struck  the 
libellant,  or  knocked  him  down,  or  threw  him  against  the  wind- 
lass, be.  be.,  or  that  he  struck  or  kicked  him  upon  his  head  or 
face,  be.  be. ;  and  further,  that  the  libellant,  with  others  of  the 
crew,  refused  to  obey  his  and  the  master's  lawful  orders  and 
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commands ;  and  that  their  disobedience  was  the  cause  of  the 
imprisonment. 

No  replication  was  put  in  by  the  libellant ;  and  the  cause  was 
beard  upon  the  libel,  answers  and  proofs, — and  a  decree  was  pro- 
nounced against  both  of  the  respondents,  by  the  District  Court, 
for  one  hundred  dollars  damages,  and  costs.  The  respondent 
Jordan  acquiesced  in  the  decree  ;  but  the  respondent  Thomas 
interposed  an  appeal  on  his  own  behalf,  without  joining  Jordan. 

Stort  J.  The  present  suit  is  what  is  technically  called  a 
cause  of  damage,  brought  by  the  libellant,  a  seaman  of  the  brig 
Mora,  of  Portland,  against  the  respondents,  the  master  and  mate 
of  the  same  brig,  for  an  asserted  assault  and  battery  (specially 
set  forth)  of  the  libellant,  in  the  harbor  of  Havana,  and  an  im« 
prisonment  of  four  days,  in  continuation  of  the  wrong,  on  shore, 
in  the  same  port.  There  is  an  answer  put  in  by  the  respond- 
ents, in  its  form  joint,  but  containing  several  distinct  allegations  in 
defence  of  each  of  the  respondents,  in  its  nature  several  and  not 
joint.  Although  the  matters  thus  set  forth  assert,  as  to  the  im- 
prisonmentj  a  justification,  and  as  to  the  assault  and  battery  a 
denial,  there  is  no  replication  put  in  by  the  libellant,  (which 
certainly  ought  to  have  been  done  as  to  the  matters  in  justifica- 
tion) ;  and  the  cause  was  heard  (doubtless  by  consent)  upon  the 
libel. and  answer;  and  a  decree  for  joint  damages  was  pro- 
nounced by  the  District  Judge.  The  respondent  Thomas,  alone 
interposed  an  appeal  from  this  decree,  the  other  respondent  not 
joining  in  it. 

The  first  point,  made  at  the  bar,  is,  whether,  upon*this  pos- 
ture of  the  case,  a  several  appeal  can  be  maintained  by  the  ap- 
pellant. The  ground  of  objection  is,  that  the  libel  is  for  a  joint 
o&nce,  and  the  answer  is  joint ;  so  that  the  parties  have  staked 
their  cause  upon  the  sufficiency  of  the  defence  as  a  joint  de- 
fence ;  and  if  bad  as  to  either,  it  is  bad  as  to  both, — ^and  in  the 
case  of  a  joint  answer  and  joint  defence^  there  cannot  be  a  sev- 
eraDce  of  the  respondents  upon  the  appeal. 
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There  is  a  good  deal  of  embarrassment  thrown  over  the  cause 
by  the  state  of  the  pleadings ;  and  I  exceedingly  regret,  that 
neither  the  libel  nor  the  answer  have  that  regularity  and  cer- 
tainty of  averments,  which  in  strictness  ythey  ought  to  possess. 
The  libel  is  not  drawn  in  the  regular  form  of  articles,  articu- 
latiug  (if  I  may  so  say)  the  grievances  in  a  distinct  order,  and 
charging  each  as  a  joint  act  of  the  master  and  mate.  On  the 
contrary,  jt  seems  to  be  a  narrative  of  the  events  in  the  order 
in  which  the  libellant  asserts  them  to  have  occurred ;  and  the 
acts  of  each  of  the  respondents  are  charged  severally  against 
him,  without  any  joint  charge  whatsoever  attributing  each  act  to 
both,  and  only  by  inference  leading  to  the  conclusion  of  any 
joint  co-operation.  The  answer  is  equally  embarrassing.  It 
begins  by  asserting  thai  the  respondents  jointly  deny  the  assault 
and  bruising  of  the  libellant, — ^ic  then  proceeds  to  deny  that 
Thomas  struck  or  kicked  the  libellant,  or  that  he  did  the  other 
acts  charged  against  him  personally,  except  the  imprisonment, 
which  be  justifies,  in  a  very  general  manner,  on  account  of  dis- 
obedience of  orders.  It  then  proceeds  to  deny  that  Jordan 
struck  the  libellant  or  did  the  other  acts  charged  against  him  ; 
and  concludes  with  a  justification  of  the  imprisonment  for  the 
same  cause  as  is  asserted  by  Thomas, — so  that  here  are  joint  and 
several  defences  mixed  up  in  the  same  general  answer,  in  regard 
to  matters  variously  charged  in  the  libel,  some  of  them  in  form 
several,  and  some  of  them  joint.  If  all  the  parties  were  before 
the  Court,  I  should  not  hesitate,  under  these  circumstances,  to 
direct  a  reform  of  the  whole  pleadings,  by  suitable  amendments  ; 
and  thus  to  require  the  charges  in  the  libel  to  be  jointly  made, 
(for  several  distinct  trespasses  of  the  parties  severally  cannot  be 
properly  united  in  one  joint  libel),  and  to  allow  the  respond- 
ents to  shape  their  defence  accordingly,  either  jointly  or  sev- 
erally, as  tbey  should  be  advised.  But  Jordan  not  having 
appealed,  tbb  course  cannot  be  adopted ;  and  the  Court  is 
driven  to  the  examination  of  the  case,  as  it  stands  upon  the 
pleadings  in  the  record. 
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Upon  the  state  of  the  pleadings,  I  know  not  bow  to  treat  the 
case  as  either  a  libel  exclusively  upon  a  joint  charge,  or  as  a 
joint  answer  to  such  a  charge.  It  seems  to  me  to  be  a  mixture 
of  joint  and  several  charges,  with  threads  of  connexion  which  I 
am  unable  to  disentangle  or  to  unite  together.  I  agree  to  the 
doctrine  of  the  common  law,  that  if  two  or  more  join  in  a  defence, 
which  is  a  sufficient  justification  for  one,  but  no  justification  for 
the  others,  it  is  bad  as  to  all ;  for  the  Court  cannot  sever  it,  and 
saj,  that  one  is  guilty  and  the  others  not,  when  they  all  put 
themselves  upon  the  same  defence.'  But,  whether  the  same 
doctrine  applies  to  libels  in  the  Admiralty,  may  admit  of  some 
question ;  for  the  Admiralty  proceeds  upon  a  more  liberal  and 
less  technical  system  of  pleading  than  the  common  law.  Tres- 
passes may  in  their  nature  be  several  as  well  as  joint ;  and  there- 
fore one  respondent  may  be  found  guilty,  and  the  other  acquitted 
of  them.  But  whether  a  Court  of  Admiralty  could  sever  a  joint 
defence  for  the  purpose  of  abstract  justice,  upon  the  coming  in  of 
the  proofs,  where  the  parties  have  put  themselves  upon  a  joint 
justification,  good  as  to  one,  and  bad  as  to  another,  is  more  than  I 
feel  at  liberty  at  present  to  affirm.  There  is  no  room  for  the 
application  of  the  doctrine  here  ;  for  I  cannot  judicially  say,  that 
the  justification  is  joint,  as  to  all  the  torts  charged  upon  the  par- 
ties in  the  libel. 

But  the  question  here  is,  not  so  much  as  to  the  effect  of  a  joint 
justification  or  defence,  as  it  is  as  to  the  several  right  of  appeal  of 
the  parties  charged  with  a  tort  in  a  joint  libel.  It  seems  ad- 
mitted by  the  argument,  that  if  the  parties  had  severed  in  their 
defence  (as  they  clearly  might  have  done),  that  either  of  them 
might  have  sustained  a  several  appeal.  If  that  be  so,  it  must 
be  upon  the  ground,  that  a  tort  charged  as  joint,  may  be  estab- 

^  See  1  Saund.  R.  27,  note  of  Williams  (3),  and  the  authorities  there 
cited;  Moan  v.  Parkerj  3  Mass.  R.  310;  Schermenhom  v.  Tripp,  2 
Cainei  R.  108. 
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lished  by  proof  of  its  being  comoiitted  by  either  party  ;  and  in 
such  case,  that  there  may  be  a  several  decree  of  guilt  as  to  one, 
and  acquittal  as  to  another.  My  opinion  is,  that  there  is  no 
diffidence  as  to  the  right  of  appeal,  whether  the  respondents 
sever  or  join  in  their  answer  or  pleadings,  if  the  defence  is  sev- 
eral in  its  nature,  as  a  general  denial  of  the  matters  alleged,  in 
the  nature  of  the  general  issue ;  for  then  there  may  be  a  several 
decree  of  guilt  as  to  one,  and  of  acquittal  as  to  the  other.'  It 
may  be  otherwise,  where  there  is  a  joint  justification  by  the  re- 
spondents ;  for  then  it  is  difficult  to  perceive,  how  either  can  sepa- 
rately contest  its  proof  or  sufficiency.  The  more  pressing  diffi- 
culty is,  when  there  is  a  joint  decree  against  all  the  defendants 
for  damages  in  tort,  whether  one  can  appeal  alone.  There  is  a 
distinction,  well  known  at  the  common  law,  between  suits  founded 
upon  the  joint  contract  of  the  parties  defendant,  and  suits  found- 
ed upon  their  tort.  In  the  former,  the  contract  must  be  proved 
to  be  joint,  as  it  is  charged ;  in  the  latter  it  need  not.  Upon  a 
joint  justification  in  tort,  a  writ  of  error  lies  only  by  all  the  par- 
ties to  the  justificatbn ;  for  all  are  aggrieved,  if  any  are.  But  if 
they  plead  severally,  and  some  are  acquitted  and  the  others 
are  found  guilty,  the  latter  may  maintain  a  writ  of  error  alone  ; 
for  they  alone  are  aggrieved.'  In  case  of  an  appeal  from  a  joint 
decree  in  Chancery  against  the  defendants  in  the  suit,  all  the 
defendants  affected  by  the  decree  must  join ;  but  this  is  because 
they  are  united  in  interest.'  And  in  suits  in  the  Admiralty, 
founded  upon  contracts,  I  should  have  no  doubt,  that  the  appeal 
must  be  by  all  the  respondents  charged,  either  personally  or  in 
interest,  by  the  decree.  But  wherever  the  case,  though  joint 
'in  form,  is  in  reality  several  in  its  character,  as  m  cases  of  sal- 


'  See  1  Saund.  Re|i.  207,  a.  Williams's  note. 

<  See  2  Tidd  PracL  ch.  43,  p.  1054 ;  2  Saund.  R.  101,  e.  Williams's 
note. 
'  Owinga  v«  KSncannon,  7  Peters  R.  399. 
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rage,  where  distiDct  owners  intervene  severally,  as  respondents, 
eauh  for  bis  own  interest,  it  seems  to  me,  that  the  decree,  though 
in  its  form  joint,  must  be  treated  as  several  in  its  operation;  and 
that  each  defendant  must  possess  a  several  right  of  appeal  for 
his  own  distinct  interest.  In  short,  the  appeal  must  be  joint, 
where  the  interest  is  joint ;  and  several,  where  there  are  distinct 
and  separate  interests  represented  by  independent  parties  in  the 
same  suit. 

In  cases  of  tort,  it  seems  to  me,  that  the  same  rule  must  by 
analogy  prevail,  where  the  defendants  have  not  a  joint  interest, 
and  do  not,  by  their  pleading,  assume  a  joint  defence.  In  per- 
sonal trespasses,  like  the  present,  though  the  tort  should  be 
jointly  charged,  it  is  also  several  in  its  nature ;  and  one  defend- 
ant may  be  found  guilty,  and  the  other  acquitted.  It  would 
seem  strange,  if  the  decree  of  the  District  Court,  should  pro- 
nounce for  a  joint  trespass,  and  give  damages  accordingly,  that 
one  party  should  not  be  entitled  to  an  appeal,  unless  the  other 
would  join  in  it ;  that  one  party  should  not  be  allowed  to  estab- 
lish his  innocence  upon  the  appeal,  because  the  other  had  by  his 
submission  to  the  decree  admitted  his  own  guilt.  Each  defend- 
ant in  such  a  case  has  a  distinct  and  several  interest  in  the  suit. 
He  may  answer  severally,  and  a  final  decree  may  be  entered 
in  his  favor;  And  if  he  denies  the  whole  charge  jointly  with 
the  other  defendant,  by  a  general  answer  in  the  nature  of  the 
general  issue,  he  is  not  thereby  deprived  of  this  right  to  a  sep- 
arate acquittal,  if.the  evidence  warrants  it.  Suppose  the  decree 
in  this  case  had  pronounced  Thomas  guilty,  and  had  acquitted 
Jordan.  The  former  might  certainly  have  appealed ;  for  he 
alone  would  have  been  aggrieved  by  the  decree.  On  the  other 
band,  if  the  libellant  had  appealed  from  the  same  decree,  under 
the  like  circumstances,  it  should  seem,  that  the  appeal  ought  to 
be  against  both  defendants  ;  for  if  the  appeal  were  against  Jor- 
dan alone,  the  libellant  could  not  have  a  decree  against  him  for 
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several  damages ;'  and  if  it  were  against  Thomas  aloDe,  it  would 
falsify  his  own  charge  of  a  joint  trespass  upon  his  own  confes- 
sion.* But,  on  this,  I  give  no  opinion.  However,  if  the  decree 
were  for  joint  damages  against  both  defendants,  I  do  not  well 
see,  how  the  libellant  could  maintain  a  separate  appeal  against 
one ;  for  that  would  be  to  claim  several  damages  against  each. 
But  it  would  be  different  as  to  the  defendants ;  for  the  charge 
being  in  its  nature  several,  as  well  as  joint,  one  might  be  aggriev- 
ed by  the  decree,  when  the  other  was  not,  and  therefore  might 
be  entitled  to  ^  separate  appeal. 

I  have  not  been  able  to  find  any  authorities  on  this  special 
point;  and  though  the  common  law  modes  of  proceeding  are 
not  strictly  applicable  to  proceedings  in  Admiralty,  the  doctrines 
of  the  common  law,  as  to  trespasses,  may  well  furnish  principles 
to  guide  the  Admiralty  in  the  expositions  of  its  own  practice.  My 
opinion  is,  that  in  this  case  a  several  appeal  well  lies  by  Thomas 
from  the  decree  for  joint  damages,  upon  the  ground,  that  the 
asserted  trespass  is  several  as  well  as  joint,  and  that  Thomas  has 
a  distinct  and  independent  interest  and  responsibility  in  the  suit, 
unaffected  by  the  decbion  as  to  Jordan.  The  appeal  therefore 
must  be  sustained. 

The  appeal,  then,  being  properly  before  the  Court,  the  pro- 
ceedings may  be  looked  into  for  all  purposes  regarding  the  rights 
and  merits  of  the  parties.  And,  here,  the  objections  already 
alluded  to,  are  presented  in  their  full  force.  The  libel  is  in  some 
parts  intended  for  a  joint  charge,  (whether  it  states  it  with  all 
legal  precision  or  not)  and  in  other  parts  the  charge,  as  it  stands, 
is  clearly  several,  though  it  may  have  been  intended  to  be  joint. 
The  answer  has  the  same  aspects,  several  in  some  respects, 

^  See  Heydon's  case,  11  Co.  R.  5.  HaUey  v.  Waodrvff,  9  Pick.  R. 
555.  HUl  V.  Qoodaheld,  5  Burr.  R.  2790.  1  Saund.  R.  207.  a. 
Williains'B  note.    2  Tidd  Pr.  804,  805. 

*  See  Heydon's  case,  11  Co.  R.  5.  Harria  v.  BuUerUyf  Cowp.  R.  483. 
2  Stark.  Ev.  Pt  i?,  p.  1442. 
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and  joint  as  to  others.  Now,  I  think  it  to  be  very  clear,  that 
separate  and  distinct  trespasses  by  several  persons,  charged 
not  jointly  but  severally,  cannot  be  put  into  the  same  libel.  If 
the  trespasses  are  different  and  distinct,  several  suits  roust  be 
brought  against  the  parties ;  and  if  they  are  joined,  the  libel 
ought  to  be  dismissed  for  multifariousness,  and  a  misjoinder  of 
parties.  And  this  is  not  a  mere  matter  of  form  ;  for  it  may  shut 
out  the  parties  respondent^^from  the  testimony  of  each  other, 
which  they  would  be  entitled  to  in  separate  suits.  The  present 
case  illustrates  these  remarks;  for  if  there  had  been  separate  suits 
brought  against  Thomas  and  Jordan,  they  might  have  been  wit* 
nesses  for  each  other  under  circumstances  giving  their  testimony 
a  peculiar  importance. 

There  is  another  consideration  touching  the  libel,  which  pre* 
sents  a  more  direct  admonition  to  the  Court  respecting  its  own 
jurisdiction  in  Admiralty.  It  is  no  where  alleged  in  the  libel, 
that  the  trespasses  complained  of  were  committed  on  the  high 
seas,  or  within  the  ebb  and  flow  of  the  tide.  It  is  only  said  in 
general  terms,  that  they  were  committed  in  the  port  of  Havana ; 
and  a  part  of  the  charge,  viz,  the  imprisonment  of  the  libellant, 
is  distinctly  stated  to  have  been  on  shore  in  that  port.  In  regard 
to  torts  I  have  always  understood,  that  the  jurisdiction  of  the 
Admiralty  is  exclusively  dependent  upon  the  locality  of  the  act. 
The  Admiralty  has  not,  and  never  (I  believe)  deliberately  claim- 
ed to  have  any  jurisdiction  over  torts,  except  such  as  are  mari- 
time torts,  that  is,  such  as  are  committed  on  the  high  seas,  or  on 
waters  within  the  ebb  and  flow  of  the  tide.  With  respect  to 
the  former,  viz,  torts  upon  the  high  seas,  the  courts  of  common 
law  have  admitted  the  jurisdiction ;'  with  respect  to  the  latter, 
VIZ,  torts  committed  on  tide  waters,  the  courts  of  common  law 
have  denied  the  jurisdiction,  where  those  waters  are  within  the 
body  of  any  county  within  the  realm.     But  1  am  not  aware, 

>  See  Lord  NottiDgbam'to  Remarki  in  8  Swantton  R.  605^  60a 
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that  it  has  bt^en  solemnly  decided,  that  the  like  doctrine  applies 
to  tide  waters  in  foreign  countries,  where  the  distinction  of  coim- 
ties  is  unknown;  for  the  statutes  of  the  I3th  and  15th  Richard 
2d,  upon  which  this  limitation  of  jurisdiction  is  founded,  mani- 
festly, by  their  very  terms,  apply  only  to  the  realm  of  England, 
and  not  to  tide  waters  in  foreign  countries.  My  own  judgment 
has  always  hitherto  inclined  to  the  opinion,  that  at  least  as  to 
torts  upon  tide  waters  in  foreign  coi^tries,  the  jurisdiction  of  the 
Admiralty  attached',  seeing  that  it  was  its  ancient  right,  and  not 
within  the  prohibitions  of  the  statutes  of  Richard  2d  J  It  is,  bow- 
ever,  a  grave  question,  to  which  my  mind  has  not  been  latterly 
drawn ;  and  I  am  not  aware,  that  it  has  ever  come  under  a 
very  solemn  review  in  this  country.  But  be  this  as  it  may,  and 
assuming  the  jurisdiction  to  be  rightful  in  cases  of  torts  on 
waters  within  the  ebb  and  flow  of  the  tide  in  foreign  ports,  it  is 
indispensable,  to  found  the  jurisdiction,  that  it  should  be  so  stated 
in  the  libel ;  for  the  Court  cannot  intend,  or  infer,  that  it  has 
jurisdiction ;  but  it  must  be  positively  stated.  The  Court  cannot 
judicially  know,  that  the  tide  ebbs  and  flows  in  the  harbor  of 
Havana,  or  that  all  parts  of  that  port  are  within  the  ebb  and 
flow  of  the  tide,  or  that  all  vessels  at  all  times  float  therein  on 
tide  waters.  And  the  difficulty  is  here  increased  by  the  fact, 
that  the  gravamen  is  mixed  up  with  a  tort,  of  which  the  Court 
clearly  has  not  jurisdiction,  that  is  to  say,  the  imprisonment  on 
shore ;  and  the  frame  of  the  libel  does  not  admit,  even  if  the 
court  were  at  liberty  to  unravel  it,  of  a  perfect  separation  of  one 
part  of  the  charge  from  another.  If  both  of  the  defendants 
were  by  the  appeal  before  the  court,  this  matter  might  be  helped 
by  an  amended  libel ;  but  in  the  actual  posture  of  the  cause, 
this  cannot  be  done.  So  that  at  least  as  to  Thomas,  the  libel 
would  seem  to  be  unmaintainable,  and  ought  to  be  dismissed  for 
want  of  jurisdiction. 

>  See  i>e  Looio  V.  Boa,  3  Gallic  R.  396, 466, 497. 
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If  this  objectioQ  could  be  surmouDted,  it  would  be  proper  to 
go  somewhat  at  length  into  the  other  points  of  the  cause.  One 
of  them  b  the  supposed  acquittance  (for  not  being  under  seal 
U  cannot  be  deemed  a  release)  on  the  back  of  the  shipping 
paper,  by  which  the  seamen  respectively,  and,  among  others,  the 
libellant,  acknowledge  themselves  to  have  received  the  sums  set 
against  their  names,  ^*  it  being  in  full  for  our  services,  and  of  all 
demands  for  assault  4ind  battery,  and  imprisonment,  and  of 
whatever  name  or  nature  against  the  said  brig,  her  owners  and 
officers."  To  such  a  receipt,  given  upon  the  mere  payment  of 
wages,  and  without  any  distinct  compromise,  satisfaction  or 
compensation  for  trespasses,  it  can  hardly  be  supposed,  that  any 
court  would  listen  as  a  bar  to  a  suit  of  this  nature.  It  must, 
under  such  circumstances,  be  treated  as  a  paper  obtained  by 
fraud,  surprise,  or  undue  advantage  taken  of  the  party's  situa- 
tion, even  if  it  could  otherwise  operate  in  point  of  law  as  an 
extinguishment  of  the  right  of  action.  In  the  present  case, 
however,  it  is  not  set  up  as  a  defence  in  the  answer,  and  there* 
fore  it  cannot  be  judicially  taken  notice  of  by  the  Court. 

Another  point,  upon  which  some  stress  is  laid  in  the  argu- 
ment, is,  as  to  the  liability  of  the  master  for  the  trespasses  of  his 
officers.  The  principles  of  law  upon  this  subject  appear  to  me 
to  be  equally  clear  and  salutary  in  point  of  policy.  The  roaster 
has  the  supreme  authority  on  board  of  his  ship ;  and  has,  more-  < 
over,  a  sort  of  parental  responsibility  and  duty  devolved  upon 
him,  for  the  due  exercise  of  it.  It  is  his  duty  to  prevent,  as  far 
as  he  may,  any  undue  exercise  of  authority  by  his  subordinate 
officers,  and  any  abuses,  injuries  and  trespasses  by  them.  If  be 
is  present,  when  any  of  the  subordinate  officers  inflict  chastise- 
ment upon  the  crew,  he  is  bound  in  duty  to  interfere,  and 
restrain  it,  if  it  is  improper  in  its  nature  or  character,  or  unjusti- 
fiable under  the  circumstances.  If  be  may  interfere,  and  he 
does  not,  be  must  be  deemed  to  assent  to,  and  encourage  it ; 
for  no  officer  in  his  presence  has  any  right  to  inflict  punishment 
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wiihoul  his  assent  or  direction,  unless  upon  an  emergency,  which 
adn)its  of  no  delay.     It  is  not  sufficient  for  him  to  excuse  him- 
self from  this  interposition,  upon  any  notions  of  courtesy,  or  of 
upholding  the  authority  of  the  officers,  or  of  supporting  the  har- 
mony and  discipline  of  the  ship.     The  law  has  entrusted  him 
with  summary  powers,  for  the  good,  not  of  the  officers  alone, 
but  of  the  crew  also,  and  indeed  for  the  general  good  of  the 
maritime  service,  in  which  he  is  engaged.   While  he  should  up- 
hold the  just  discipline  of  the  ship  with  a  steady  confidence,  be 
is  to  take  care,  that  the  crew  are  not  made  the  victims  of  the 
insolence,  the  passions,  or  the  caprices  of  the  officers  under  him. 
If  he  will  stand  by,  and  see  the  seamen  cruelly,  brutally  and 
unjustifiaj^Iy  beaten  without  interference,  he  ought  not  to  com- 
plain, that  the  law  forces  upon  him  the  conclusion,  that  he 
approves  what  is  done,  and  means  to  encourage  it  by  his  silence 
and  his  authority.     He  becomes  thereby  the  abettor  and  sup- 
« porter  of  the  deed,  upon  the  reasonable  ground,  that  he,  who 
knowingly  allows  oppression,  shares  the  crime.     Such,  in  my 
opinion,  is  the  dictate  of  the  law  on  this  subject ;  and  it  is  whole- 
some as  an  admonition  and  a   preventive   against  the   undue 
resentment  and  oppression  of  officers,*  which  so  often  end  in 
the  open  mutiny  and  rebellion  of  the  injured  crew.     On  this 
head  I  follow  out,  with  unhesitating  confidence,  the  able  argu- 
ment of  the  learned  counsel  for  the  libellant. 

The  view,  which  has  already  been  taken  of  the  case,  upon 
the  point  of  jurisdiction,  renders  it  unnecessary  to  consider  the 
merits  of  the  controversy,  which  have  been  so  elaborately  and 
analytically  brought  out  in  the  argument,  and  to  the  force  and 
acuteness  of  which  no  one  is  more  ready  to  pay  a  voluntary 
homage,  than  myself. 

My  duty  is  to  dismiss  the  libel,  as  to  the  appellant,  the  only 
party  before  the  Court,  for  want  of  jurisdiction ;  but  there  can 
be  no  costs  allowed,  where  the  Court  dismisses  the  suit  for  such 
a  cause. 

JLibel  distnitsed. 
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United  States 

V. 

James  Ashton  and  others. 

On  an  indictment  for  an  endeavor  to  commit  a  revolt  against  the  §  12  of  the 

Crimes  Act  of  1790,  ch.  36,  it  is  a  sufficient  defence. of  the  parties  accused, 

that  the  combination  charged,  as  an  endeavor,  was  to  compel  the  master 

to  return  into  port  for  the  unseaworthiness  of  the  vessel,  if  thej  act  bona 

fide  and  the  vessel  is  actually  unsea worthy. 

So  if  they  act  bona  fide  and  upon  reasonable  grounds  and  apparent  unsea- 
worthiness, and  it  is  doubtful,  whether  the  vessel  be  unseaworthy  or  not. 
fiot  if  the  vessel,  in  such  case,  be  clearly  seaworthy,  it  is  no  defence. 

Indictment  against  the  defendants  for  an  endeavor  to  conamit 
a  revolt  on  board  the  ship  Merrimack,  of  Boston,  on  the  high 
seas. — Plea,  not  guilty. 

At  the  trial  it  appeared,  that  the  ship  sailed  from  Boston  on 
Saturday,  23d  of  August,  1834,  on  a  voyage  to  Rio  Janeiro 
under  the  command  of  Capt.  Eldridge.  She  was  then  in  a 
leaky  condition,  and  some  efforts  bad  been  made  by  the  captain 
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to  conceal  the  extent  of  the  leakage  from  the  crew  at  the  time 
of  their  shipment  and  coming  on  board.  The  ship  was  twenty- 
nine  years  old.  The  crew,  on  discovering  the  leak,  in  going  out 
of  port,  expressed  a  wish  to  the  captain  to  return  and  have  re- 
pairs made.  The  captain  declined  ;  but  said  if  the  leak  increas- 
ed he  would  return.  On  Wednesday,  the  27th  of  August,  the 
vessel  encountered  a  gale,  and  strained  very  much ;  and  the 
crew  were  up  all  the  night  pumping,  atid  were  much  exhausted. 
The  gale  still  continued,  with  every  appearance  of  a  continu- 
ance. The  crew  then  conversed  together,  and  went  to  the 
captain,  and  requested  him  to  return  to  Boston  to  repair ;  and 
expressed  a  firm  belief,  that  the  ship  was  unseaworthy,  and  that 
they  were  all  in  imminent  danger  of  their  lives.  The  captain 
declined  ;  but  proposed,  that  they  should  keep  on,  and,  if  neces- 
sary, he  would  stop  at  the  Western  Islands  for  repairs.  The 
crew  insisted,  that  be  ought  to  return  back  to  Boston,  and  that 
the  hazard  of  proceeding  on  the  voyage  was  imminent.  And 
then  finding,  that  the  captain  persisted  in  going  on  the  voyage, 
declaring,  that  he  thought  the  vessel  seaworthy,  they  refused  to 
do  duty  any  further,  and  seceded,  and  remained  below  seve- 
ral hours,  during  which  time  the  gale  increased,  and  the  ship  was 
in  great  danger.  The  captain,  at  length,  in  order  to  induce  the 
crew  to  return  to  duty,  agreed  to  return  to  Boston  ;  and  accord- 
ingly he  wore  ship  and  returned  to  Boston,  where  he  arrived  on 
the  ninth  day  after  her  departure.  The  crew  at  all  other  times 
during  the  voyage  and  in  all  other  respects  conducted  them- 
selves unexceptionably. 

There  was  a  good  deal  of  evidence,  at  the  trial,  as  to  the  sea* 
worthiness  of  the  ship.  The  ehief  mate  swore,  that  in  his  opin- 
ion she  was  seaworthy.  The  second  mate  swore  she  was  not. 
And  there  was  the  testimony  of  a  number  of  highly  respectable 
witnesses,  who  had  examined  the  ship  before  her  departure,  and 
who  affirmed  that  she  was  old  and  rotten,  and  in  very  bad  con- 
£tioD^  and  wholly  unseaworthy  in  all  respects ;  and  in  their  tes* 
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timony  they  entered  into  the  particulars  of  her  defects.  On  the 
other  hand  one  of  the  owners  testified,  that  she  was  bought  in 
July  1834  for  $2500,  and  that  about  $1000  had  been  laid  out 
upon  her  in  repairs  ;  and  that  the  owners  believed  her  seaworthy 
for  the  voyage  ;  and  policies  of  insurance  bad  been  underwritten 
on  lier  cargo  for  the  voyage,  after  an  examination  made  of  her 
by  one  of  the  officers  of  one  of  the  insurance  companies  in  Bos- 
ton ;  that  after  some  slight  repairs  she  had  again  gone  to  sea 
with  the  same  captain,  and  a  new  crew,  who  made  no  ob- 
jection ;  and  that  before  her  last  departure  she  had  been  sur- 
veyed and  pronounced  to  be  seaworthy.  No  imputation  or 
suggestion  of  fraud  or  misconduct  was  cast  upon  the  owners. 
On  the  contrary,  the  counsel  for  the  defendants  expressly  dis- 
claimed any  ground  of  this  sort. 

In  the  course  of  the  trial  Dunlap,  District  Attorney,  objected 
to  the  admission  of  any  evidence  to  establish  the  unseaworthi- 
ness of  the  ship  as  irrelevant  to  the  matter  in  issue,  upon  the 
ground,  that  unseaworthiness  would  constitute  no  defence  to  the 
charge  in  the  indictment.  But  the  Court,  after  bearing  Shipley 
and  Moore  for  the  defendants,  overruled  the  objection,  and  ad- 
mitted the  evidence. 

Upon  the  posture  of  the  facts,  as  disclosed  in  the  evidence,  a 
doubt  having  been  suggested  by  the  Court,  whether  the  evidence 
supported  the  indictment,  the  case  was  briefly  argued  to  the 
Court  by  Dunlap  for  the  United  States. 

Stort  J.  I  do  not  think,  that  the  Act  for  the  government  and 
regulation  of  seamen  in  the  merchants'  service  (Act  of  1790,  ch. 
56,)  has  any  bearing  on  the  present  case.  The  third  section  of 
that  Act  merely  provides  for  the  case,  where  the  mate  and  a  majorr 
ity  of  the  crew  of  a  vessel  bound  on  a  foreign  voyage,  after  the 
voyage  u  beguuy  and  before  the  vessel  shall  have  left  the  Umdy 
shall  discover  the  vessel  to  be  too  leaky  or  otherwise  unfit  to  pro- 
ceed on  the  voyage ;  and  under  such  circumstances  it  makes  it  the 
duty  of  the  master  to  return  to  port.    It  does  not,  in  the  slightest 
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manner,  trench  upon  the  general  rights  and  duties  of  the  sea- 
men under  the  maritime  law ;  but  merely  imposes  an  absolute 
duty  on  the  master  in  the  case  speci6ed.  All  other  cases  and 
circumstances  remain,  therefore,  as  they  were  before,  to  be  gov- 
erned by  the  general  principles  of  law.  In  the  present  case  the 
combination  to  resist  the  authority  of  the  master  is  clearly  estab- 
lished ;  and  unless  the  seamen  were,  by  the  circumstances,  justi- 
fied in  compelling  the  master  to  return  home,  the  ofTenco 
charged  in  the  indictment  is  fully  made  out ;  and  the  onus  is 
on  the  seamen  to  establish  the  justification.  If  the  ship  was  at 
the  time  clearly  seaworthy,  and  fit  for  the  voyage,  whether  the 
seamen  acted  by  fraud,  or  by  mistake,  or  upon  a  fair  but  false 
judgment  of  the  facts,  it  seems  to  me  the  offence  was  commit- 
ted. If,  on  the  other  hand,  the  ship  was  at  the  time  clearly 
unsea worthy  and  unfit  for  the  voyage,  they  were  fully  justified 
in  insisting  upon  her  return  home ;  and  were  guilty  of  no  of- 
fence. The  law  deems  the  lives  of  all  persons  far  more  valu- 
able than  any  property ;  and  will  not  permit  a  master,  under 
color  of  his  acktiowledged  authority  on  board  of  the  ship,  from 
rashness  or  passion  or  ignorance,  to  hazard  the  lives  of  the  crew 
in  a  crazy  ship,  or  compel  them  to  encounter  risks  and  perform 
duties,  which  are  so  imminent  and  overwhelming,  that  they  can 
escape  only  by  the  most  extraordinary  chances,  and,  as  it  were, 
by  miraculous  exertions.  If  he  should  order  them  into  a  boat 
on  the  ocean,  at  a  time  when  they  could  scarcely  fail  of  beinc^ 
swamped  or  foundered,  they  would  not  be  bound  to  obey.  His 
commands,  to  be  entitled  to  obedience,  must,  under  the  circum- 
stances, be  reasonable.  The  proposition  cannot  for  a  moment 
be  maintained,  that  the  crew  are  bound  to  proceed  on  the 
voyage  in  an  unseaworthy  and  rotten  ship,  at  the  imminent  hazard 
of  their  lives,  merely  because  the  master  and  officers  choose  in 
their  rashness  of  judgment  to  proceed.  It  is  true,  that  in  all 
cases  of  doubt  the  judgment  of  the  master  and  officers  ought  to 
have  great  weight,  and  from  their  superior  intelligence,  ability 


OCTOBER  TERM,  1834.  H 


Uoited  States  v.  Ashton  ei  oZ. 


and  skill,  it  may  be  relied  on  with  far  more  confidence  than  that 
of  the  crew.     They  are  embarked  in  the  same  common  enter* 
prise  and  risks,  and  it  cannot  be  ordinarily  presumed,  that  they 
will  hazard  their  own  lives  in  a  vehicle,  which  is  really  unfit  for 
the  voyage.     Still,  if  the  case  does  occur,  if  they  will  insist  on 
proceeding,  no  matter  at  what  hazard  to  life,  and  the  ship  is 
unseaworthy,  I  am  clear,  that  the  crew  have  a  right  to  resist,  and 
to  refuse  obedience.      It  is  ^  case  of  justifiable  self-defence 
against  an  undue  exercise  of  power.     Neither  of  these  cases  is 
of  any  real  difficulty.     But  the  case  of  difficulty  is  this ;-— sup- 
pose the  ship  to  be  in  that  state,  in  which  the  presumption  of 
apparent  unseaworthiness  teally  arises,  and  the  crew  bonafid^ 
act  upon  that  presumption,  and  the  jury  should  be  of  opinioni 
that  they  acted  justifiably  upon  that  presumption  at  the  time ; 
and  suppose  upon  the  trial  it  should  turn  out,  (as  in  the  present 
case  it  may)  that  there  is  real  doubt,  whether  the  ship  be  sea* 
worthy  or  not ;  or  upon  the  evidence  the  case  is  nearly  balanced 
in  the  conflict  of  credible  as  well  as  x^ompetent  testimony,  and 
the  jury  should  on  the  whole  deem  the  preponderance  of  evi* 
dence  just  enough  to  turn  the  scale  in  favor  of  seaworthiness ; 
hut  not  to  place  it  entirely  beyond  doubt — I  ask,  whether,  under 
such  circumstances,  the  crew  ought  to  be  convicted  of  the  of^ 
fence  charged,  having  acted  upon  their  best  judgment  fairly, 
and  in  a  case  where  respectable,  intelligent,  and  impartial  wit-* 
nesses  should  assert,  that  they  should  have  done  the  same ;  and 
where  even  the  jury  themselves  might  adopt  the  same  opinion, 
although  there  might  be  an  error  in  the  fact  of  seaworthiness,  as 
established  at  the  trial  ?     I  have  great  difficulty  in  coming  to  the 
conclusion,  that  under  such  circumstances  the  crew  were  guilty  of 
the  ofi^eoce  charged.     I  am  aware  of  the  dangers  of  not  uphold- 
ing vfiih  a  steady  hand  the  authority  of  the  master ;  but  I  am 
not  the  less  aware  of  the  necessity  of  having  a  just  ai^d  tender 
regard  for  life.    Seamen,  when  they  contract  for  a  voyage,  do 
not  contract  to  hazard  their  lives  against  all  perils  w|ucb  the 
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master  may  choose  they  shall  encounter.  They  contract  oaly 
to  do  their  duty  and  meet  the  ordinary  perils,  and  to  obey  rea- 
sonable orders.  The  relation  between  master  and  seamen  b 
created  by  the  contract ;  but  that  relation,  when  created,  is  gov- 
erned by  the  general  principles  of  law.  Unlimited  submission 
does  not  belong  to  that  relation.  I  have  great  repugnance  to 
creating  constructive  offences,  and  especially  where  there  is 
perfect  integrity  of  intention.  I  am  aware,  that  in  some  cases 
crimes  may  be  committed  independently  of  any  supposed  inten- 
tion to  do  wrong.  But  in  most  cases,  and  I  think  in  a  case  of 
this  nature,  the  intention  and  the  act  must  both  concur  to  con- 
stitute an  offence.  There  are  cases  even  of  the  highest  crimes, 
as  of  homicide,  where  an  honest  and  innocent  mistake  b. killing 
another,  under  circumstances  of  a  reasonable  presumption, 
though  a  mistaken  one,  that  the  party  killed  intended  to  kill 
the  other  party,  when  the  latter  will  be  excused  by  law. 

I  have  had  this  subject  a  good  deal  in  my  thoughts  during  the 
progress  of  this  trial,  (and  the  point  is  certainly  a  new  one)  ; 
and  the  strong  inclination  of  my  opinion  at  present  is,  subject  to 
be  changed  by  any  argument  hereafter  urged,  that  the  defen- 
dants ought  not  to  be  found  guilty,  if  they  acted  bona  fide  upon 
reasonable  grounds  of  belief,  that  the  ship  was  unseaworthy,  and 
if  the  jury,  from  all  the  circumstances,  are  doubtful,  whether  the 
ship  was  seaworthy,  or  even  in  a  measuring  cast  should  incline 
to  believe  the  ship  seaworthy.  If  she  was  clearly  seaworthy 
beyond  reasonable  doubt,  then  the  defendants  ought  to  be 
convicted,  for  the  facts  of  the  combination  and  resistance  are 
admitted. 

Mem,  Upon  these  suggestions  of  the  Court,  the  District 
Attorney  said,  that  his  own  opinion  coincided  with  that  of  the 
Court,  and  that  he  would  enter  a  nolle  prosequi.  But  he  had 
thought  it  his  duty  to  bring  the  case  before  the  Court.  And  the 
Court  said,  that  the  case  was  very  properly  brought  before  it  for 
decision. 
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It  is  not  s  sufficient  ground  for  a  delay  of  the  trial  of  a  capital  case,  that  the 
party  wishes  it,  in  order  to produre  papers  from  a  foreign  country,  since  this 
Court  cannot  issue  process,  which  will  be  effectual  in  procuring  such  papers. 
Convictions  for  murder  may  take  place,  where  the  murdered  body  is  not  found. 
The  weight  and  character  of  circumstantial  evidence. 
In  order  to  affect  all  the  officers  and  crewof  a  piratical  vessel  with  guilt,  the 
original  voyage  must  have  been  undertaken  with  a  piratical  design,  and 
the  officers  and  crew  have  "known  and  acted  upon  such  design ;  otherwise 
those  only  are  guilty,  who  actively  co-operated  in  the  piracy. 
It  would  not  be  sufficient  to  affect  them  with  guilt,  if  they  had  known,  that 
the  voyage  was  intended  to  be  an  illegal  one,  as  in  the  slave  trade,  contrary 
to  the  laws  of  Spain. 
The  simple  fact  of  presence  on  board  the  piratical- vessel,  where  there  was 
uo  original  piratical  design,  is  not  sufficient  per  $e  to  affect  a  party  with 
the  crime. 
All,  who  are  present,  acting  and  assisting  in  the  piracy,  are  to  be  deemed 

principals. 
The  prohibition  in  the  Constitution  of  the  United  States,  **  Nor  shall  any 
person  be  subject,  for  the  same  offence,  to  be  twice  put  in  jeopardy  of  life 
or  limb,'*  means,  that  no  person  shall  be  tried  a  second  time  for  the  same 
offence,  after  a  trial  by  a  competent  and  regular  jury,  upon  a  good  indict- 
ment, whether  there  be  a  verdict  of  acquittal  or  conviction.    Therefore, 
the  Circuit  Court  of  the  United  States  cannot  grant  a  new  trial  in  a  capi- 
tal case,  afler  a  verdict  regularly  rendered  upon  a  sufficient  indictment. 
Davit  J.  dissenting,  hdd  that  the  privilege,  intended  to  be  secured  by  the 
prohibition,  might  be  waived  by  the  prisoner. 
^mere—If  this  prohibition  extends  to  the  State  courts  f 
A  new  trial  may  be  granted  in  a  capital  case,  where  the  Jury  has  been  dis- 
charged from  giving  a  verdict ',  for  then  the  party  has  not  been  put  in  jeo- 
pardy of  his  life^ 
The  prohibition  in  the  Constitution  is  a  recognition  of  an  old  maxim  of  the 
common  law,  and,  therefore,  we  are  to  resort  to  the  common  law  to  ascer- 
tain its  true  meaning. 
There  is  no  instance  of  a  new  trial  granted  by  the  English  Courts  in  capital 
cases,  where  the  indictment  was  sufficient,  and  there  has  not  been  a  mis- trial. 
Queers— If  the  courts  of  tlie  United  States  may  grant  new  trials  in  cases  of 

misdemeanors. 
^iMere — If  Congress  may  invest  the  courts  of  the  United  States  with  the 
power  to  grant  new  trials  in  all  criminal  cases,  capital  and  otherwise. 
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A  writ  of  error  does  not  lie  at  the  common  law  for  the  refusal  of  a  Court  to 
grant  a  new  trial. 

According  to  the  Constitution  of  the  United  States,  <'  No  fact,  once  tried  hj 
a  jury,  shall  be  otherwise  re-examined  than  according  to  the  rules  of  the 
common  law  ;*'  therefore,  independent  of  the  express  prohibition  of  the 
Constitution,  there  can  be  no  new  trial,  in  a  capital  oase,  after  a  regular 
trial  once  had  upon  a  good  indictment. 

Whether  prisoners  shall  be  tried  separately  or  together,  rests  in  the  discre- 
tion of  the  Court. 

Where  the  reason  assigned  for  separate  trials  was,  that  the  prisoners  might 
use  the  testimony  of  each  other  in  their  defence  ;  Held,  that  this  would 
not  justify  the  Court  in  the  exercise  of  its  discretion. 

Quare — If  the  Court,  for  the  reason  assigned,  would  have  a  right  to  grant 
separate  trials,  and  thus  deprive  the  Government  of  the  right  to  exclude 
all  the  confederates  from  being  witnesses,  and  render  them  competent, 
when  they  would  otherwise  be  incompetent. 

The  Clerk  of  the  Court,  upon  the  arraignment  of  the  prisoners,  did  not  fur- 
ther proceed,  upon  their  pleading  not  guilty,  to  ask  them,  how  they  would 
'  be  tried,  so  that  they  did  not  make  the  usual  reply,  *'  By  God  and  their 
country ;"  HeU,that,  under  the  laws  of  the  United  States,  the  plea  of  Not 
guilty  put  the  prisoners  upon  the  country  by  a  sufficient  issue,  without 
any  further  express  words. 

A  question  cannot  be  put  to  a  witness,  the  relevancy  of  which  -does  not 
appear. 

Where  the  Court  instructed  the  jnry,  that  certain  confessions  of  the  prison- 
ers, reduced  to  writing,  and  not  produced  on  the  trial,  ought  to  be  disre- 
garded by  the  jury,  although  they  came  out  upon  direct  interrogatories  of 
the  cross-examining  counsel  for  the  defence ;  Hdd,  if  there  was  any  error 
in  this  instruction,  it  was  favorahle  to  the  prisoners,  and  that  the  suppres- 
sion of  the  writings  afforded  no  presumption  of  law,  but  of  fact  only  in  the 
case. 

If  the  persons,  who  made  the  confessions  were  not  identified,  but  the  testi- 
mony was  only,  that  tome  did  confess,  not  being  named  or  identified,  such 
confessions  could  not  be  applied  to  any  particular  prisoner  as  proof  of  his 
guilt,  but  might  be  considered  by  the  jury,  so  far  as  they  applied  to  the 
identification  of  the  piratical  vessel. 

The  log-book  is  not  proof  per  $e  of  the  facts  therein  stated,  except  in  certain 
oases  provided  for  by  statute. 

It  was  proper  to  admit  parol  evidence  to  establish  the  time  of  the  sailing  of 
the  Panda  on  her  voyage,  and  to  prove  the  course  and  termination  of  the 
voyage,  without  proving,  that  the  log-book  was  missing  or  lost 

The  rule,  requiring  the  production  of  the  best  evidence,  is  applied  to  reject 
secondary  evidence,  which  leaves  that  of  a  higher  nature  behind  In  the 
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poirer  of  the  party ;  but  not  to  reject  one  of  several  eye-witneeaea  to  the 
Mune  facti,  for  the  testimony  of  all  ia  in  the  aame  degree. 
Where   the  officers,  attending  upon  the  jury,  under  a  mistake  of  duty,  per- 
mitted them  to  read  the  newspapers, — the  officers  first  inspecting  them,  and 
cutting  out  every  thing,  that  in  any  manner  related  to  the  trial, — and  itap- 
peared,  that  in  point  of  fact  the  jury  never  saw  any  thing  in  any  newspa- 
per relative  to  the  trial,  and,  after  the  charge  from  the  Court,  were  not 
Allowed  to  see  any  until  they  had  delivered  their  verdict,  Htild,  that  it  was 
an  irregularity  in  the  officer,  but  not  sufficient  to  justify  the  Court  in  set- 
ting aside  a  verdict,  and  granting  a  new  trial,  or  treating  the  matter  as  a 
mis- trial. 
Nor  would  it  be  sufficient  for  this  purpose,  to  show,  that  some  of  the  jurors 
drank  ardent  spirits  during  the  trial,  when  the  prisoners'  counsel  consent- 
ed in  open  Court  to  this  indulgence  to  those  whose  health  might  require 
it,  unless  it  was  also  shown,  that  the  indulgence  was  grossly  ahused,  and 
operated  injuriously  to  the  prisoners. 
The  indictment  charged  the  piracy  to  have  been  committed  "  on  the  high 
seas,  within  the  Admiralty  and  maritime  jurisdiction  of  the  United  States, 
and  out  of  the  jurisdiction  of  any  particular  State ;"  HMy  that  this  was  a 
■ufficient  statement  of  the  veniis,  without  any  further  specificatioi^  of  place. 
The  Crimes  Act  of  1790,  ch.  9,  §  6,  (as  well  as  the  act  of  1820,  ch.  113,) 
applies  to  all  murders  and  robberies  committed  on  board  of  or  upon  Ameri- 
can ships  on  the  high  seas. 
A  conclusion  of  an  indictment  against  the  form  of  the  statute  (in  the  singu- 
lar) is  sofficieBt  in  all  caaes,  where  the  offence  is  distinctly  within  more 
than  one  independent  statute. 
Also  a  conclusion  against  the  form  of  the  statutes  (in  the  plural)  would  be 

good,  even  if  the  offence  were  punishable  hy  a  single  statute  only. 
A  sworn  interpreter  may  take  advantage  of  the  suggestions  of  others,  .who 
are  not  sworn,  with  regard  to  the  proper  interpretation  of  testimony,  stating 
the  result  to  the  Court  as  his  own  interpretation. 
Where  the  prisoners  were  placed  within  the  bar,  and  within  a  reasonable 
distance  from  thef  r  counsel,  who  could  constantly  have  free  access  to  them, 
and  to  whom  the  Court  stated,  that  every  delay  of  time  for  that  purpose 
would  be  cheerfully  given,  and  it  was  given ;  Hdd^  that  to  place  the  pris- 
oners in  the  very  front  benches  of  the  bar,  by  the  side  of  their  counsel, 
would  have  been  an  indulgence  inconvenient  and  unnecessary,  and  that 
the  Court  did  not  err,  under  the  circumstances  of  the  case,  in  refusing  it. 
The  Court  did  not  err  in  refusing  to  have  the  6rder  of  the  prisoners  (twelve 
in  number)  changed,  before  the  introduction  of  each  of  the  witnesses  for 
the  Government,  who  were  excluded  from  the  courtproom,  and  after  the 
first  of  these  witnesses  had  been  examined  and  had  retired. 
The  witneasea  for  the  Government  were  allowed,  with  the  chajt  of  the 
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MezicaD's  coune  before  them,  to  be  asked  the  qaestion,  Whether,  under 
the  circnmBtances  ttated  of  the  supposed  time  of  starting  of  both  vessels, 
the  Mexican  and  Panda  would  or  would  not  be  likely  to  meet  at  the  point 
marked  on  the  chart ;  JJeZd,  that  this  was  a  direct  and  proper  question,  and 
not  leading. 

The  practice  in  this  Court  in  capital  cases  is  for  counsel  to  state  the  points 
of  law,  on  which  they  wish  instructions  to  the  jury,  at  some  time  before 
the  charge  is  given,  that  the  Court  may  have  time  to  ejcamine  and  con- 
sider them. 

It  would  be  improper  to  grant  a  new  trial,  on  the  ground  of  newly-discover- 
ed evidence,  proceeding  from  persons,  who  wer6  charged  as  joint  offenders 
with  the  prisoners,  and  were  incompetent  at  the  time  of  the  trial,  but  have 
been  acquitted. 

No  Bill  of  Exceptions  lies  in  any  capital  case,  in  the  Courts  of  the  United 
States. 

The  only  mode  contemplated  by  the  laws  of  the  United  States  to  revise  the 
opinions  of  the  judges  of  the  Circuit  Court  in  criminal  cases  is,  when  the 
judges  are  divided  in  opinion  at  the  trial,  and  then  the  point  of  division 
may  be  certified  to  the  Supreme  Court  ibr  a  final  decision  under  tiie  Judi- 
cial Act  of  1802,  ch.  31,  §  6. 

No  Bill  of  Exceptions  lies  at  common  law  in  cases  of  treason  and  felony. 

QtMsre — ^If  one  lies  in  cases  of  misdemeanors. 

If  the  Court  has  the  power  in  a  capital  case  to  allow  a  Bill  of  Exceptions,  it 
is  too  late  to  present  it,  when  no  tender  has  been  made  at  the  trial,  and 
after  the  motions  for  a  new  trial  and  in  arrest  of  judgment  have  been  ar- 
gued and  overruled. 

Indictment  against  Pedro  Gibert,  Bernardo  de  Soto,  Fran- 
cisco Ruiz,  Nicola  Costa,  Antonio  Ferrer,  Manuel  Boyga, 
-Domingo  de  Guzman,  Juan  Antonio  Portana,  Manuel  Castillo, 
Angel  Garcia,  Jose  Velasquez,  Juan  Montenegro,  otherwise 
called  Jose  Basilic  de  Castro,  part  of  the  officers  and  crew  of 
the  Spanish  schooner  Pandoy  for  robbery  on  the  high  seas,  com- 
mitted on  board  the  American  hngMexican. 

The  brig  Mexican  belonged  to  Salem,  and  was  owned  by 
Joseph  Peabody.  It  sailed  from  Salem  for  Rio  Janeiro  on  the 
S9th  August,  1832,  under  the  command  of  Captain  Butman  ; 
having  on  board  a  valuable  cargo,  and  twenty  thousand  dollars 
in  specie.    On  the  20th  September,  in  33^  N.  lat.  and  34^  SO' 
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W.  Ion.,  she  fell  in  with  a  suspicious-looking  vessel,  from  which 
she  made  many  efforts,  but  uDsuccessfuUy,  to  escape.    This 
vessel,  a  schooner,  having  come  up  with  the  Mexican,  fired  a 
gan,  and  the  captain  of  the  latter,  seeing  that  the  schooner  was 
armed  with  one  long  and  two  small  guns,  and  that  her  decks 
were  crowded  with  men,  felt  himself  obliged  to  submit,  and  ac- 
cordingly hove  to.     He  was  then  hailed,  and  ordered  to  come 
on  board  the  strange,  vessel,  which  mandate  he  obeyed  in  his 
own  boat ;  but  on  reaching  the  schooner,  five  men  jumped  into 
the  boat,  and  ordered  it  to  be  rowed  back  to  the  brig.     On  ar- 
riving on  board  the  brig,  they  directed  the  captain  to  accom- 
pany   them  into  the  cabin,  where,  brandishing  their  knives, 
threatening  and  beating  him,  they  compelled  bim  to  give  up  the 
money  which  was  in  his  possession.     A  communication  was 
then  made  with  their  companions  on  board  the  schooner,  who 
sent  a  launch  and  carried  away  the  treasure.     The  party  on 
board  the  Mexican  then  left,  after  confining  the  crew  below, 
breaking  the  compasses^  and  destroying  the  rigging  and  tackle. 
They  also  set  fire  to  the  camboose,  in  which  they  placed  a  tub 
of  combustibles,  and  lowered  the  mainsail  in  such  a  way  that  it 
would  speedily  ignite.     A  short  time  afterwards,  however,  the 
captain  contrived  to  get  upon  deck,  and  extinguished  the  fire 
before  it  had  caught  the  mainsail.     They  then  repaired  their 
damages  as  well  as  they  were  able,  and  returned  to  Salem, 
where  they  arrived  on  the  2d  of  October.     Information  of  what 
bad  taken  place  was  immediately  disseminated  throughout  this 
and  other  countries,  and  reached  the  coast  of  Africa,  where 
Captain  Trotter,  commanding  the  British  brig  of  war  Curlew, 
was  then  cruising.    Circumstandes  led  that  gentleman  to  believe 
that  the  schooner  Panda,  then  lying  in  the  river  Nazareth,  was 
the  vessel  which  had  captured  the  Mexican.     He  immediately, 
therefore,   proceeded  to  take  measures  against  her.      These 
measures  resulted  in  the  capture  of  the  Panda,  but  the  escape, 
for  the  time,  of  her  crew.    No  ship's  papers  or  log-book  were 
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found  00  board  of  her,  although  diligeutly  sought  for ;  and, 
owing  to  some  accident,  she  shortly  afterwards  blow  up^  thereby 
killing  several  of  the  Curlew's  men.  Captain  Trotter  then 
sailed  to  other  ports,  still  making  efforts  to  discover  the  crew  of 
the  Panda,  and  at  last  succeeded  in  arresting  the  prisoners,  and 
carried  them  into  Portsmouth,  England.  By  the  British  Gov- 
ernment, they  were  sent  to  this  country  for  trial,  the  offence  of 
which  they  were  charged  having  been  committed  on  board  a 
vessel  of  the  United  States.* 

^  Upon  the  conduct  of  the  British  Grovemment,  and  Captain  Trotter, 
the  Court,  in  summing  up  to  the  jury,  remarked  as  follows : 

Stort  J.  There  was  another  topic,  on  which  he  must  say  a  few 
words,  and  that  was  the  remarks,  which  had  been  made  in  relation  to  the 
manner,  in  which  the  prisoners  had  been  brought  here,  and  upon  the 
circumstances  of  their  capture.  He  should  feel  himself  unworthy  of  the 
station  he  occupied,  if  he  did  not  advert  to  this  topic,  because,  if  he 
righdy  understood  the  prisoners'  counsel,  an  attempt  had  been  made  to 
throw  a  great  deal  of  doubt  over  the  motives  and  actions  of  Captain 
Trotter,  and  even  of  the  British  Government  itself,  for  having  sent  the 
case  for  trial  to  this  country.  The  British  Grovemment,  on  this  occasion, 
finding  persons  in  England  in  custody  of  one  of  its  own  officers,  accused 
of  piracy  on  an  American  vessel,  chose  to  send  those  persons  here, 
where  the  best  evidence  could  be  obtained,  and  vtrhere  the  greatest  facil- 
ities and  advantages  for  their  trial  were  to  be  found.  Over  piracy,  all 
nations  exercise  equal  jurisdiction,  and  the  British  Government  might 
justly  have  exercised  it  in  this  case.  But  they  preferred,  that  the  offend- 
ers should  be  tried  by  the  citizens  of  that  country  against  whom  the 
offence  had  been  committed.  And  I  may  say,  that  this  conduct  of  the 
British  Government  can  scarcely  receive  too  much  praise  from  an 
American  citizen. 

How  could  this  case  have  been  decided  in  England  ?  None  of  the 
crew  of  the  Mexican,  or  her  owner,  were  there.  How  could  the  evi* 
dence  heard  before  this  Court,  and  which  occupied  its  attention  diuring 
the  three  first  days  of  the  trial,  have  been  heard  in  England  ?  Let  us 
look,  too,  at  the  conduct  of  Captain  Troiter.  He  was  an  officer  of  the 
British  navy,  stationed  on  the  coast  of  Africa,  vtrith  directions  to  use  his 
exertions  in  suppressing  the  slave  trade.  He  was  there  discharging  the 
particular  duty,  which  had  been  assigned  to  him,  and  was  under  no  oblir 
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It  appeared  by  the  evidence  of  Jose  Perez,  one  of  the  crew 
of  the  Panda,  who  had  become  a  witness  for  the  Government^ 
that  the  schooner  Panda  sailed  from  Havana  on  or  about  the 
20th  August,  1832,  with  Pedro  Gibert,  master,  and  Bernardo 
de  Soto,  mate,  bound  for  St.  Thomas  on  the  coast  of  Africa, 
with  a  cargo  of  new  rum,  about  thirty  bales  of  cloth,  muskets, 
powder,  &c. ;  that  she  fell  in  with  the  Mexican  on  the  25th  of 
September,  and  robbed  her  of  twenty  thousand  dollars.  '  Of  the 
prisoners,  Ruiz,  Boyga,  Castillo,  Garcia,  and  Montenegro  were 
identified  as  among  those  who  went  on  board  the  Mexicau,  and 
actively  co-operated  in  the  robbery. 

The  trial  lasted  fifteen  days.  The  prisoners  were  defended 
by  George  S.  HUlard  and  David  L,  Child.  For  the  United 
States,  A.  Dunlap,  District  Attorney. 

In  the  course  of  the  trial,  many  points  arose,  and  were  con- 
siderably discussed.  These  appear  in  the  motion  for  a  new 
trial,  which  will  be  found  in  a  subsequent  page,  and  all  receiv- 
ed the  consideration  of  the  Court  in  the  full  and  learned  Opin- 
ion, which  was  given  on  that  motion. 


gation  to  trouble  himself  about  pirates.  But  he  receives  infbrototion  of 
the  robbery  of  the  American  brig  and  that  the  pirate  is  euppoeed  to  be 
on  the  African  coast,  and  iinme4iately  goes  in  quest  of  her.  What  mo- 
tive could  this  gallant  officer  have  had  to  interftre  in  this  matter,  but  a 
sense  of  justice,  and  a  desire  to  protect  the  rtgfatB  of  the  whole  world  ? 
He  had  nothing  to  gain,  and  he  might  encounter  a  great  deal  of  peril, 
obloquy,  and  responsibility.  Under  these  circumstances  Captain  Trot- 
ter does  interfere.  He  goes  in  search  of  the  pirate.  And  you  know, 
gttktlemen,  it  was  no  ordinary  peril  he  encountered.  Mr.  Quentin  has 
stated  facts  sufficient  to  prove  to  you  the  danger  of  the  undertaking,  even 
when  the  crew  of  the  Panda  were  not  on  board  to  make  resistance.  Had 
the  crew  remained  on  board,  and  used  the  means  in  their  possesion, 
the  loss  of  lives  among  the  British,  they  being  in  open  boats,  must  neces- 
sarily have  been  great 

Now  what  inducement  had  Captain  Trotter  to  encounter  all  this,  but 
a  high  sense  of  public  duty,  not  merely  to  hii  own  country,  but  to  the 
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On  the  first  day  of  the  trials  Child  addressed  the  Court,  in  rela- 
tion to  a  motion  for  the  production  of  the  log-book  of  the  Panda, 
and  read  an  affidavit  from  the  mate  of  the  Panda  and  others, 
stating  that  the  log-book  was  in  the  possession  of  certain  parties 
in  Portsmouth,  England ;  that  the  manifestos  of  the  cargo,  &c. 
of  the  Panda,  were  also  at  the  Havana,  and  might  be  bad  by 
sending  for  them.  Time  was  requested,  in  order  that  these 
necessary  documents  might  be  procured. 

The  Court  overruled  this  motion,  on  the  ground  that  it  could 
not  issue  process,  which  would  be  elective  in  procuring  the 
papers  alluded  to ;  it  had  no  authority  in  Great  Britain,  or 
Havana.  It  was  also  stated,  by  an  English  officer,  who  was  one 
of  those,  who  boarded  the  Panda,  that  the  log-book  of  that  vessel 
had  never  been  discovered. 

The  arguments  to  the  jury,  were  confined  very  much  to  a 
review  of  the  evidence.  Hillard  for  the  prisoners,  contended 
that  the  Panda  had  been  fitted  out  for  a  slaving  voyage,  for 
which  alone,  doubtless  many  of  the  crew  had  shipped ;  and  that 

commercial  world.  It  is  said,  that  there  was  something  mysterious  about 
the  conduct  of  this  brave  officer.  I  have  never  observed  any  thing  of 
the  kind,  gentlemen,  during  this  trial ;  it  remains  for  you  to  say,  whether 
any  thing  of  the  kind  ezieta.  His  station  was  on  the  African  coast,  and 
he  could  not  leave  it  without  orden  from  home*  He  made  the  capture^ 
and  oommunicated  it,  where  he  was  in  duty  bound  to  do,  to  the  heads 
of  the  Admiralty.  Wt  know  ihat  he  did  ihis,  because  we  find  the  BriJtith 
Crovemment  taking  cognboance  qfhia  act,  and  sending  the  prisoneni  to  be 
tried  here  with  reference  to  it  Suggestions  had  been  thrown  out,  and 
questions  asked,  as  to  whether  money  had  not  been  divided  among  the 
crew  of  the  Curlew.  This  question  no  person  could  misunderetand  for 
a  moment  Now,  I  must  say,  as  an  individual,  that,  on  the  most  careful 
examination,  I  have  found  nothing,  done  by  Captain  Trotter,  that  a 
man  in  bis  situation  might  not  fairly  do.  The  learned  Judge  farther 
stated,  in£reference  to  this  matter,  that  i^  in  this  first  instance  cf  national 
reciprocity,  British  officers  found  themselves  accused  without  sufficient 
reason,  it  would  be,  as  it  was  the  first,  most  assuredly  the  last  time  they 
would  expose  themselves  to  such  consequences* 
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if  she  had  robbed  the  Mexican,  only  those  who  bad  been 
engaged  in  the  robbery  could  be  punished  for  it.  He  cited 
United  States  v.  Janei,  3  Wash.  C.  C.  R.  209 ;  Kidd's  case, 
14  State  Trials,  (Howell's  edition),  123. 

Stobt  J.    In  suroming  up  the  case  at  the  trial,  stated  as 

fellows.     Befora  I  proceed  to  the  &cts  of  the  case,  it  seems 

proper  to  take  notice  of  several  cases,  which  have  been  cited  at 

the  bar,  to  show  the  danger  in  capital  cases,  of  relying  on  pre- 

samptive  endence  as  sufficient  proof  of  guilt.    Those  cases  may 

be  said  to  constitute  the  common  places  of  the  law,  in  tiiak  of 

this  sort,  always  resorted  to,  to  create  doubts  in  the  minds  of  the 

jury,  and  to  shake  our  confidence  in  human  testimony.    If  these 

cases   (some  of  which,  there  may  be  reason  to  doubt,  whether 

they  are  founded  in  truth  or  in  fiction,)  are  brought  to  establish 

any  thing,  they  are  brought  to  establish  these  propositions  on 

trials  on  indictments  for  murder  (for  they  aro  all  of  this  sort). 

1.  That  there  ought  to  be  no  conviction  for  murder,  unless  the 

murdered  body  is  actually  found.    2.  That  men  have  been 

convicted  of  murder  upon  false  testimony.     The  first  propo* 

sition  certainly  cannot  be  admitted  as  correct  in  point  of  common 

reason,  or  of  law,  unless  courts  of  justice  are  to  establish  a 

positive  rule  to  screen  persons  from  punishment,  who  may  be 

guilty  of  the  most  flagitious  crimes.    In  the  cases  of  murders 

committed  on  the  high  seas,  the  body  is  rarely  if  ever  found ; 

and  a  more  complete  encouragement  and  protection  for  the 

worst  offences  of  this  sort  could  not  be  invented,  than  a  rule  of 

this  strictness.    It  would  amount  to  a  universal  condonation  of 

all  murders  committed  on  the  high  seas. 

In  regard  to  the  second  proposition,  it  is  probable,  that  in 
some  few  instances,  though  they  have  been  rare,  innocent  per- 
sons have  been  convicted,  upon  circumstantial  evidence,  of 
offences,  which  they  never  committed.  The  same  thing  has 
probably  sometimes,  though  perhaps  not  more  raroly,  occurred, 
wbere  the  proofii  have  been  positive  and  direct  finom  witnesses, 


i 


28  MASSACHUSETTS. 


United  States  v.  Gibert  et  al. 


who  have  deliberately  sworn  falsely  to  the  facts^  constituting  the 
guilt  of  the  party  accused.  But  to  what  just  conclusion  does 
this  tend  ?  Admitting  the  truth  of  such  cases,  are  we,  then, 
to  abandon  all  conBdence  in  circumstantial  evidence,  and  in  the 
testimony  of  witnesses  ?  Are  we  to  declare,  that  no  human 
testimony  to  circumstances  or  to  facts,  is  worthy  of  belief,  or 
can  furnish  a  just  foundation  for  a  conviction  ?  That  would  be 
to  subvert  the  whole  foundations  of  the  administration  of  public 
justice.  If,  on  the  other  hand,  such  cases  are  addressed  as  a  mere 
admonition  to  the  judgment  of  the  jury,  requiring  caution  oa 
their  part  in  weighing  evidence,  in  order  to  guard  them  against 
the  impulses  of  sudden  conclusions  and  slight  suspicions,  there 
is  certainly  nothing  objectionable  in  the  course,  although  under 
the  solemn  circumstances  of  the  present  case,  it  seems  hardly 
necessary  to  enforce  an  appeal,  the  importance  of  which  is  so 
deeply  felt  by  all,  who  sit  on  this  trial. 

I  may,  indeed,  add  another  remark,  which,  strange  as  it  may 
seem,  has  nevertheless  been  justified,  as  there  is  every  reason  to 
believe,  by  actual  facts.  It  is  not  even  certain,  that  criminals, 
who  in  capita]  cases  plead  guilty,  and  by  confession  of  their  guilt 
in  open  Court,  submit  to  the  sentence  of  the  law,  are  always 
guilty  of  the  o£knce.  Cases  have  occurred,  in  which  men 
have  been  accused  and  tried  and  convicted  of  murder  upon  their 
own  solemn  confession  in  a  Court  of  Justice,  where  it  has  been 
afterwards  ascertained,  that  the  party  could  not  have  been  guilty, 
for  the  person  supposed  to  be  murdered  was  found  to  be  still 
living,  or  lost  his  life  in  another  place,  and  at  a  diflbrent  period. 
And  yet  it  never  has  been  supposed,  that  a  solemn  confession  in 
open  Court,  was  not  a  just  ground  to  believe  the  guilt  of  the 
party  accused.  The  truth  is,  that  notwithstanding  the  admitted 
infiimity  of  human  testimony,  and  the  inherent  defects  of  cir- 
cumstantial evidence,  they  still  are,  and  for  ever  must  be,  the 
only  solid  foundations,  on  which  reliance  can  be  placed,  for  the 
due  administration  of  all  civil  as  well  as  of  all  criminal  justice* 
It  is  scarcely  possible  to  take  a  step  in  the  trial  of  any  matter  of 
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fact,  without  directly  or  indirectly  appealing  to  them,  as  unques- 
tionable and  satisfactory  sources  of  human  belief. 

There  are  three  questions  in  tbis  case.    The  first  is,  whether 
a  robbery  was  actually  committed  on  the  Mexican,  on  the  high 
seas,  as  charged  in  the  indictment.     The  second  is,  whether  it 
was  committed  by  the  officers  or  crew  of  the  Panda.  The  third 
is,  whether,  if  committed  by  the  officers  or  crew  of  the  Panda, 
all  of  them  are  guilty,  or  a  part  only ;  and  if  a  part,  who  in 
parucular  are  guilty.    Upon  the  first  question,  there  is  no  con- 
troversy at  the  bar.    The  robbery  was  committed  ;  and,  indeed, 
is  established,  if  any  fact  in  the  case  is  so,  by  entirely  satisfactory 
evidence.    Upon  the  second  question,  it  is  indispensable  to  go 
hito  a  minute  and  accurate  survey  of  the  whole  evidence,  cir- 
cumstantial and  positive.     [Here  the  judge  went  into  a  fiill 
examination  of  all  the  evidence^  leaving  all  the  facts  to  the 
jury*]     If  the  jury  shall  be  satisfied  that  the  Mexican  was 
robbed  by  the  Panda,  then,  upon  the  third  question,  there  are 
some  principles  of  law,  which  require  to  be  accurately  consid-* 
ered,  in  order  to  arrive  at  a  just  conclusion,  as  to  the  guilt  or 
innocence  of  any  or  all  of  the  parties  accused.    And,  here  it  is 
most  important  to  ascertain,  whether  the  original  voyage  of  the 
Panda  from  Cuba  was  intended  to  be  a  piratical  expedition  or 
not.     If  it  was  originally  intended  to  be  a  piratical  expedition, 
then  all  of  the  officers  and  crew,  who  Icnew  of  such  intended 
expedition,  and  acted  upon  it,  are  to  be  considered  as  equally 
guilty  of  the  robbery  of  the  Mexican,  (if  the  ofience  was  com- 
mitted), whether  at  the  moment,  they  are  proved  to  have  been 
active  in  the  acts  then  done,  or  not ;  for,  under  such  circum- 
stances, they  must,  in  the  absence  of  all  counteracting  evidence, 
be  presumed  to  co-operate  in  furtherance  of  the  original  design, 
each  doing  the  duty  assigned  to  him. 

If,  on  the  other  hand,  the  original  expedition  was  not  intended 
to  be  piratical,  then  those  only  are  to  be  deemed  guilty,  who 
knowingly  co-operated  in  the  act  of  robbery  of  the  Mexican. 
Co-operation  or  combination  may  be  express,  or  it  may  be  implied 
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from  circumstances.  All,  who  were  present  and  acting  in  the 
robbery,  are  to  be  deemed  principals.  All  who  were  presenti 
advising,  directing,  encouraging  or  as8i9ting  in  the  accomplish- 
ment of  the  robbery,  thus  performiog  the  part  assigned  to  them 
in  the  common  piratical  enterprise,  are  to  be  deemed  equally 
principals.  But  the  other  persons,  whether  they  were  of  the 
officers  or  of  the  crew  of  the  Panda,  who  did  not  know  of  the 
piratical  design,  and  did  not  coK>perate  or  aid  or  take  any  part 
in  it,  though  they  were  present  on  board  of  the  Panda,  are  not 
to  be  deemed  guilty. 

In  this  view  of  the  matter,  the  nature  of  the  original  enterprise, 
and  of  the  outfit  and  voyage  of  the  Panda  from  Cuba  become 
most  material  for  the  consideration  of  the  jury.  It  is  not  suffi* 
cient  to  afiect  all  the  officers  and  crew  of  the  Panda  with  guilt, 
that  they  should  have  known,  that  the  voyage  was  intended  to 
be  an  illegal  voyage,^-as  a  voyage  in  the  slave  trade,  contrary  to 
the  laws  of  Spain.  The  evidence  must  go  farther,  and  satisfy 
the  jury,  that  the  voyage  in  contemplation  by  all  of  them,  was  to 
be  piratical,  as  well  as  illegal.  If  the  voyage  was  simply  illegal, 
then  those  only  are  to  be  deemed  guilty,  who  co-operated  in  the 
piratical  act  upon  the  principles  above  stated. 

Let  us  now  examine  the  evidence  in  the  case,  as  applicable 
to  all  the  persons  accused  severally,  upon  the  supposition,  that 
the  original  enterprise,  is  not  shown  to  be  piratical. 

[Here  the  Judge  went  into  a  very  minute  examination  of  the 
evidence,  remarking,  that  if  any  were  guilty  of  the  crime,  Gibert, 
(the  captain),  and  De  Soto,  (the  owner  and  mate),  must  be ;  for 
they  had  the  unquestioned  command,  and  control  of  the  ship  and 
crew.  He  then  summed  up  the  evidence,  as  to  the  identity  of 
those  of  the  crew  of  the  Panda,  who  went  on  board  of  the 
Mexican,  and  as  to  the  acts  done  by  them  while  on  board  ;  and 
their  subsequent  conduct  and  confessions.  He  added,  that 
against  Portana  and  Guzman,  no  direct  co-operation  was  proved, 
unless  the  original  enterprise  was  piratical,  and  so  known  to  be 
by  them ;  and  that  the  sole  evidence  against  Velasquez,  was  his 
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BflsistiDg  in  buryiDg  the  money,  as  testified  to  by  Perez.  Id  re* 
gard  to  Ferrer,  the  oook,  be  reibarked,  that  be  was  a  blackman, 
and  possibly  might  be  a  slave,  and  no  act  was  proved  against 
him.  If  be  was  a  riave,  be  was  entitled  to  a  very  indulgent 
consideration,  for  be  oould  hardly,  under  the  circumstances,  be 
deemed  master  of  bis  own  will.  As  to  Costa,  the  cabin-boy,  be 
suggested,  that  there  was  no  evidence  against  him,  and  bis  youth 
and  station  ought  to  induce  the  jury  to  give  his  case  a  very 
indulgent  consideration.  Neither  be,  nor  the  cook,  were  likely 
to  have  been  entrusted  with  the  secret,  that  the  voyage  was 
originally  intended  to  be  piratical,  if  that  was  the  fiict,  and  no 
co-operation  at  the  time  of  the  robbery,  was  shown  on  their  part.] 

Jfiote.  The  jury  returned  a  verdict  of  not  guilty  in  favor  of 
Ferrer,  Costa,  Portana,  Velasquez,  and  Guzmau,  and  as  to  the 
rest  of  guilty. 

After  verdict  and  before  judgment,  the  following  motion  for  a 
new  trial,  and  in  arrest  of  judgment,  was  filed  by  the  counsel 
for  the  prisoners : 

And  the  said  Pedro  Gibert,  Bernardo  de  Soto,  Francisco 
Ruiz,  Manuel  Boyga,  Manuel  Castillo,  Angel  Garcia,  and  Juan 
Montenegro,  prisoners  here  in  the  custody  of  the  marshal,  after 
verdict  and  before  judgment,  move  the  Court  that  the  said  ver« 
dice  be  set  aside,  and  that  a  new  trial  b^  gmnted,  for  the  causes 
following,  viz. 

I.  Because  said  prisoners,  since  the  rendering  of  the  said 
verdict,  have  come  to  the  knowledge,  and  are  enabled  to  avail 
themselves,  of  new  evidence,  which  they  believe  to  be  very 
material  for  their  defence,  and  that  the  same,  if  submitted  to  a 
jury,  would  lead  to  a  result  diffisrent  from  the  said  verdict. 

II.  Because  the  said  prisoners  were  not  permitted  by  the 
Honorable  Court  to  be  tried  separately  on  the  indictment  in 
aaidcase. 

III.  Because  the  said  prisoners  were  never  arraigned  upon 
the  said  indictment. 
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IV.  Because  no  issue  was  joined  between  the  said  United 
States  and  the  said  prisoners,  according  to  the  course  of  the 
common  law* 

v.  Because  the  said  prisoners  have  never  put  themselves 
upon  the  country  of  and  concerning  the  matters  charged  in  said 
indictment,  and  were  never  inquired  of  how  they  would  be  tried. 

VI.  Because  the  said  Court  overruled  a  question  proposed 
on  the  part  of  the  prisoners,  to  a  witness  produced  by  the  go- 
vernment, on  the  ground  that  the  said  Court  could  not  perceive 
the  object  or  bearing  of  the  said  question,  and  when  the  counsel 
for  the  said  prisoners  had  stated  to  the  said  Court  that  to  ex* 
plain  would  defeat  the  object  of  the  said  question. 

VII.  Because  the  said  prisoners  believe  and  respectfully 
suggest,  that  in  the  trial  of  said  cause,  the  jury  were  misdi- 
rected in  matters  of  law,  by  the  said  Court,  in  the  following 
particulars,  viz. 

1*  Because  the  sud  Court  instructed  the  jury  that  one  Jose 
Perez,  a  witness  produced  on  the  part  of  the  Government,  was 
not  an  accomplice  in  the  commission  of  the  crime  alleged  in  the 
said  indictment. 

2.  Because  the  said  Court  instructed  the  jury  that  they 
might,  if  they^  pleased,  or  they  might  not,  if  they  pleased,  en- 
tertain a  presumption  against  'the  credibility  of  said  Perez,  by 
reason  of  the  refusal  of  the  counsel  for  the  Government  to  pro- 
duce the  written  examination  of  said  Perez,  taken  at  Fernando 
Po ;  and,  because  the  said  Court  declined  giving  an  instruction 
that  the  said  refusal  of  the  said  counsel,  after  due  notice  on  the 
part  of  the  prisoners,  to  produce  the  said  written  examination, 
afforded  a  legal  presumption,  that  if  the  said  written  examina- 
tion were  brought  forward,  the  effect  thereof  would  be  unfavor* 
able  to  the  credit  of  said  Perez. 

3.  Because  the  said  Court  instructed  the  jury  that  the  ques- 
tion of  the  liability  of  Henry  D.  Trotter  for  the  loss  and  damages 
occasioned  by  the  capture  of  the  schooner  Panda,  and  by  the 
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detention  of  her  officers  and  crew,  was  immaterial  on  the  trial  of 
the  issue  upon  the  said  indictment. 

4.  Because  the  said  Court  instructed  the  jury  that  certain 
confessions  of  the  prisoners,  testified  to  have  been  made  at  Fer- 
nando  Po,  Sierra  Leone,  and  on  the  passage  of  the  said  prison- 
ers to  England,  and  at  other  places,  were  proper  to  be  consi- 
dered by  the  jury. 

5*  Because  the  said  Court  instructed  the  jury  that  the  with- 
holding by  the  counsel  for  the  Government  from  the  prisoners 
on  the  trial,  of  certain  writings  containing  the  said  confessions  or 
a  part  of  them,  was  a  fact  from  which  the  jury  might  presume 
v^bat  they  pleased,  provided  that  they  presumed  nothing  there- 
from against  the  prisoners ;  and  because  the  said  Court  declined 
to  give  it  in  charge  to  the  jury,  that  the  suppression  of  said 
writings  by  the  counsel  for  the  Government,  affi)rded  a  legal  pre- 
sumption that  if  the  same  were  brought  forward,  the  efiect 
thereof  would  be  in  favor  of  the  said  prisoners. 

6.  Because  the  said  Court  declined  to  instruct  the  jury  that 
by  the  waiver  on  the  part  of  said  prisoners  of  any  legal  excep- 
tions, to  which  said  writings  might  be  liable,  the  counsel  for  the 
Government  ought  to  have  put  tlie  said  writings  into  the  case, 
or  the  parole  testimony  of  the  same  confessions  which  had  been 
proved  to  have  been  reduced  to  writing,  ought  to  have  been 
wholly  rejected  and  considered  out  of  the  case. 

7.  Because  the  said  Court  instructed  the  jury  that  confessions, 
testified  to  have  been  made  by  some  of  the  prisoners,  without 
the  same  having  been  brought  home  to  any  of  them  individually 
and  by  name,  might  be  considered  by  the  jury  in  reference  to 
the  case  generally,  and  to  the  identification  of  the  said  Panda 
as  the  piratical  vessel  mentioned  in  said  indictment,  and  of  her 
crew  as  the  piratical  orew ;  and  that  the  jury  must  not  consider 
such  confessions  as  evidence  upon  which  to  convict  any  one  of 
the  prisoners  in  particular. 

8.  Because  the  said  Court  declined  to  instruct  the  jury,  that 
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the  counsel  for  the  Government  having  produced  a  part  of  the 
papers  and  documents  appertaining  to  the  said  Panda,  and  not 
having  shown  that  an  j  of  the  customary  papers  and  documents, 
which  should  regularly  belong  to  the  said  Panda,  were  detained 
or  destroyed  by  the  officers  and  crew  of  the  said  Panda ;  or  were 
from  any  cause  missing  at  the  time  and  place  of  the  seizure  of 
those  produced — a  legal  presumption  arises  that  the  log-book  of 
the  said  Panda  was  taken  at  the  same  time  and  place,  and  by 
the  same  captors,  and  that  they  have  it  or  have  destroyed  it. 

9.  Because  the  said  Court  declined  to  instruct  the  jury  that 
the  non-production  of  said  log-book  on  the  t)art  of  the  prosecu- 
tion, gives  rise  under  the  circumstances  aforesaid,  to  a  legal 
presumption  in  favor  of  the  prisoners* 

10.  Because  parole  evidence  was  admitted  to  prove  the  time 
of  the  sailing  of  the  said  Panda  on  her  voyage  from  Havana  to 
Cape  Mount,  and  to  prove  the  course  and  termination  of  sud 
voyage,  without  evidence  having  been  previously  adduced,  that 
the  said  log-book  was  missing  fiom  said  papers  and  documents 
at  the  time  and  place  of  said  seizure,  or  had  since  been  casually 
lost. 

1 1 .  Because  the  said  Court  declined  to  instruct  the  jury  that 
under  the  circumstances  proved,  resistance,  flight,  or  the  de- 
stroying of  the  said  Panda  by  her  officers  and  crew,  would  be 
exercising  the  right  of  self-defence  on  the  part  of  the  said 
officers  and  crew. 

12.  Because  the  said  Court  declined  to  instruct  the  jury  that 
the  failure  of  the  Government  to  produce,  in  evidence  of  the 
attempt  by  said  Ruiz  to  blow  up  the  said  Panda,  the  only  wit- 
ness who  saw  the  match,  as  applied  for  that  purpose,  and  who  is 
testified  to  have  removed  it,  affi)rds  a  legal  presumption  against 
the  truth  of  the  alleged  attempt  by  said  Ruiz,  to  destroy  the 
said  Panda. 

VIII.  Because  the  jury  were  furnished  with  newspapers,  and 
did  read  the  said  newspapers  during  the  pendency  of  the  trial. 
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IX.  Because  the  said  jury,  wbile  they  had  the  said  cause  in 
charge,  drank  ardent  spirit. 

X.  And  the  said  prisoners  move  for  a  new  trial,  because  the  said 
verdict  is  manifestly  against  evidence  and  the  weight  of  evidence. 

And  in  case  that  the  Honorable  Court  should  not  set  aside 
the  said  verdict  and  grant  a  new  trial,  then  said  Gibert,  De  Soto, 
Ruiz,  Boyga,  Castillo,  Garcia  and  Montenegro,  move  the  Court  to 
arrest  the  judgment  on  said  verdict,  for  the  causes  fdlowing,  viz. 

1.  Because  no  legal  oflbnce  is  set  forth  in  said  indictment, 
and  because  the  said  indictment  is  uncertain,  insufficient  and  not 
judicially  intelligible. 

2.  Because  the  said  prisoners  were  never  arraigned,  and  have 
never  put  themselves  upon  the  country  for  trial. 

3.  Because  no  issue  has  been  joined  on  said  indictment  ac- 
cording to  the  course  of  the  common  law. 

The  foregoing  is  a  copy  of  the  original  motion.  Subsequent 
to  the  filing-  of  that,  and  before  argument,  the  following  addi- 
tional causes  were  assigned  for  a  new  trial. 

Because  interpreters  were  admitted  to  interpret  a  part  of  the 
testimony  of  said  Jose  Perez,  without  bemg  previously  sworn  to 
interpret  truly  and  fiiithiuUy. 

Because  the  said  prisoners  were  not  allowed  to  be  placed  near 
their  counsel  on  the  trial,  for  the  purpose  of  instructing  said 
counsel  in  the  conducting  of  the  defence  of  said  prisoners,  when 
the  said  counsel  had  made  an  application  to  the  said  Court  for 
said  purpose,  and  stated  that  in  tbeu:  opinion,  such  change  of 
position  was  necessary  for  said  purpose. 

Because  the  said  Court  overruled  a  motion  by  said  counsel, 
that  the  order  in  which  said  prisoners  were  placed  at  the  bar  on 
their  trial,  should  be  changed,  before  the  introduction  of  each  of 
the  vritnesses  for  the  Government,  who  were  excluded  from  the 
Court  room,  after  the  first  of  said  witnesses  had  been  examined 
and  had  retired. 
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Because  the  counsel  for  the  Government  was  permitted,  upon 
objection  made  by  the  counsel  for  the  prisoners,  to  lead  the  wit- 
nesses for  the  Government,  by  means  of  a  certain  chart,  upon 
which  the  voyage  of  the  said  brig  Mexican  was  delineated,  and 
upon  which  the  point  at  which  the  piracy  alleged  in  said  indict- 
ment had  been  testiBed  to  have  been  committed,  was  distinctly 
marked ;  and  upon  a  view  of  said  chart  by  said  witnesses,  the 
following  question  was  proposed  to  them  by  the  said  counsel  for 
the  Government :  viz.  Whether,  if  the  said  schooner  Panda  left 
the  port  of  Havana  on  the  20th  or  26th  of  August,  bound  to 
Cape  Monte,  on  the  coast  of  Africa,  and  the  said  brig  Mexican 
left  Salem  on  the  29th  of  said  August,  bound  to  Rio  Janeiro, 
the  said  vessels  would  or  would  not  be  likely  to  meet  ? 

Because  the  said  Court  declared  to  the  jury,  and  delivered  it 
as  the  opinion  of  said  Court,  that  the  prisoners,  by  their  counsel, 
had  no  right  to  pray  instructions  to  the  jury  on  particular  points, 
after  the  delivery  of  the  principal  charge. 

Because  the  said  Court  declined  to  instruct  the  jury  that  it 
they  believed,  upon  the  evidence,  that  the  said  schooner  Panda, 
while  lying  in  a  certain  river  called  Nazareth,  was  suddenly  as- 
sailed by  a  superior  force,  which  advanced  upon  them  in  hostile 
array,  without  hailing  or  declaring  their  intention,  the  officers 
and  crew  on  board  the  said  Panda,  had  a  right  to  resist,  to  flee, 
or  to  destroy  the  said  Panda,  or  to  resort  to  any  other  means  of 
self-defence,  which  they  might  deem  expedient* 

These  motions  were  argued  at  great  length  by  Qtorgt  S. 
HiUard  and  Datid  L.  Oiild^  for  the  prisoners ;  and  by  A. 
Dutdap,  District  Attorney,  for  the  United  States.  The  Court, 
in  pronouncing  its  opinion,  went  so  fully  into  all  the  considera- 
tions urged  as  to  supersede  the  necessity  of  stating  the  argu- 
ments, which  occupied  three  days,  and  were  coticluded  Decem- 
ber lOtb.  On  December  16th,  the  opinion  of  the  Court  was 
prooouDced  as  jfollows  : 
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Stort  J.  This  is  an  indictment  for  a  robbery  on  the  high 
sea,  which  is  declared  to  be  a  capital  offence  and  piracy  by  the 
statute  of  1790,  ch.  9.  The  prisoners  having  been  found  guihy, 
a  motion  has  now  been  made  for  a  new  trial,  upon  grounds 
stated  in  a  written  motion  submitted  to  the  Court.  Upon  the 
grounds  thus  stated,  it  is  unnecessary  for  me  to  say  any  more  at 
present,  than  that  so  far  as  they  purport  to  be  founded  upon 
what  took  place  at  the  trial  in  the  presence  of  the  Court  and 
jury,  they  are  not  admitted  by  the  Court,  to  present  a  full,  ac- 
curate, or  just  representation  of  all  the  facts  and  circumstances. 
This  remark  is  made  simply  to  prevent  any  misapprehension 
from  any  silence  or  acquiescence  of  the  Court  upon  this  subject. 

The  question  now  to  be  considered  is,  whether  this  Court 
has,  by  the  constitution  and  laws  of  the.  United  States,  authority 
to  grant  a  new  trial  in  a  case  circumstanced  as  the  present  is. 
And,  in  order  to  free  the  case  as  much  as  possible  from  any  col- 
lateral and  unimportant  considerations,  it  is  proper  to  state,  that 
m  examining  thb  question,  we  shall,  for  the  present,  assume 
that  the  Court  had  jurisdiction  of  the  case;  that  there  lias  been 
DO  mis-trial,  in  a  legal  sense,  that  is,  no  such  irregularity  or  error 
in  impannelling  the  jury  to  try  the  cause,  or  in  the  other  pro- 
ceedings in  the  course  of  the  trial,  as  would  upon  the  face  of  the 
process  and  proceedings  be  fatal  as  matter  of  substance,  and  that 
the  indictment  is  sufficient  in  point  of  law  to  found  a  just  judg- 
ment against  the  prisoners  in  conformity  to  the  verdict.  In 
other  words,  for  the  purpose  of  the  argument,  we  shall  for  the 
present  assume  that  the  jurisdiction  is  clear,  that  the  indictment 
is  good,  and  that  the  trial  has  been  regulariy  had,  and  the  ver- 
dict has  been  regularly  rendered  by  a  competent  jury. 

Under  such  circumstances,  has  this  Court  authority  by  the 
constitution  and  laws  of  the  United  States,  to  grant  a  new  trial 
after  a  verdict  regularly  rendered  of  guilty  against  the  prisoners  ? 

The  constitution  of  the  United  States  has  exhibited  great  so- 
licitade  on  the  subject  of  the  trial  of  crimes,  and  has  deckred. 
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that  the  trial  of  all  crimes,  except  id  cases  of  impeachment,  shall 
be  by  jury  ;  and  has  in  some  cases  prescribed,  and  in  others  re- 
quired Congress  to  prescribe,  the  place  of  trial.  And  ceruin 
amendments  of  the  Constitution,  in  the  nature  of  a  bill  of  rights, 
have  been  adopted,  which  fortify  and  guard  this  inestimable 
right  of  trial  by  jury.  One  of  these  amendments  provides  that 
"  No  person  shall  be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime,  unless  on  a  presentment  or  indictment  of  a 
grand  jury,"  (with  certain  exceptions  not  necessary  to  be  men- 
tioned) ;  and  it  then  proceeds — ''  Nor  shall  any  person  be  sub- 
ject for  the  same  offence  to  be  twice  put  in  jeopardy  of  life  or 

limb." 

Now  the  question  is,  what  is  the  true  interpretation  and 
meaning  of  this  latter  clause  ?  When,  in  a  constitutional  sense, 
can  a  person  be  said  to  be  twice  put  in  jeopardy  of  life  or  limb  ? 
If  resort  should  be  had  to  the  grammatical  structure  and  mean- 
ing of  the  words,  the  natural  interpretation  would  certainly  seem 
to  be,  that  no  person  should  be  twice  put  upon  trial  for  any 
ofience,  for  which  he  would  be  liable,  upon  conviction,  to  be 
punished  with  the  loss  of  life  or  limb ; — ^for  jeopardy  means 
hazard,  danger,  or  peril ;  and  when  a  party  is  put  upon  trial  for 
an  offcince  punishable  with  the  loss  of  life  or  limb,  and  he  stands 
for  bis  deliverance  upon  the  verdict  of  the  jury,  he  is  thereby 
put  in  jeopardy,  hazard,  danger  or  peril  of  his  life  or  limb. 

But,  fortunately,  in  the  present  case,  there  is  no  necessity  of 
resorting  to  mere  general  principles  of  interpretation ;  for  the 
privilege  thus  secured  is  but  a  constitutional  recognition  of  an 
old  and  well  established  maxim  of  the  common  law :  and,  there- 
fore, we  are  to  resort  to  the  common  law  to  ascertain  its  true 
use,  interpretation,  and  limitation. 

The  existence  of  this  maxim  as  a  fundamental  rule  of  the 
common  law  in  the  administration  of  criminal  justice,  may  be 
constantly  found  recognised  by  elementary  writers  and  courts  of 
justice  from  a  very  early  period  down  to  the  present  tnnes. 
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Thus  Staundfordy  in  his  Pleas  of  the  Crown,  (lib.  ii.  cb.  xxxvi. 
p.  105,  106,)  says — Q^  HomCyper  cotntnon  leye,  ne  mittera  sa 
vie  deuxfoiti  injeopardie  de  trial  per  un  mesme  felonies  iinon 
que  sort  en  ascun  especial  cos  de  quel  jeo  dirra  apres.^^)  A 
man  shall  not  by  the  common  law  put  his  life  twice  in  jeopardy 
of  trial  for  the  same  felony,  except  it  shall  be  in  some  special 
case,  of  which  I  shall  hereafter  speak.  And  the  excepted  case, 
to  which  he  here  alludes,  he  states  in  the  same  chapter  to  be 
where  there  b  not  in  the  indictment  sufficient  matter  to  consti- 
tute felony  in  point  of  law.  And  he  applies  bis  doctrine  directly 
to  the  case  of  a  plea  of  a  former  acquittal,  grounding  the  suffi- 
ciency of  it  as  a  bar  upon  the  above  maxim.  And  he  then  states, 
that  if  the  acquittal  was  upon  an  insufficient  indictment,  it  is  no 
bar  to  a  second  indictment  for.  the  same  offence,  (eo  que  in  tiel 
ea$  U  ne  unque  mittait  sa  vie  in  jeapardie  sur  le  matter)  ^ 
because  his  life  has  never  been  in  jeopardy  upon  the  matter. 
And  the  like  doctrine  may  be  traced  up  as  early  as  the  age  of 
Bracton.* 

Hawkins,  whose  work  on  crown  law  is  deservedly  held  in 
very  high  estimation,  states  the  doctrine  in  the  roost  unqualified 
manner.  '^  The  plea  (says  he)  of  aurte  foits  acquit  is  grounded 
on  this  maxim,  that  a  man  shall  not  be  .b;t)ught  into  danger  of 
bis  life  for  one  and  the  same  offence  more  than  once.  From 
whence  it  is  generally  taken  by  all  our  books,  as  an  undoubted 
consequencie,  that  where  a  man  is  once  found  not  guilty,  on  an 
indictment  or  appeal,  free  from  error,  and  well  commenced  be- 
fore any  Court,  which  bath  jurisdiction  of  the  cause,  he  may  by 
the  common  law,  in  all  cases,  plead  such  acquittal  in  bar  of  any 
subsequent  indictment  or  appeal  for  the  same  crime.'"  And 
Lord  Hale  recognises  the  same  doctrine.'     And  not  to  multiply 

^  Staundford,  P.  C.  lib.  iL  ch.  xxxvi.  p.  106.  See  also  Fitz.  Abrd. 
Corone,  pi.  444. 

*  2  Hawk.  P.  C.  b.  ii.  ch.  xxxv.  s.  1. 8, 9, 10. 

^  8ee.3  Halej  P.  C.  181. 390. 349, 250.  See  abo  Com.  Dig.  Appeal. 
G.9,0.11. 
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authorities  on  so  plaio  a  point,  Mr.  Justice  Blackstane,  in  his 
Commentaries/  says,  "  The  plea  of  autre  foils  acquit^  or  a 
former  acquittal,  is  grounded  on  this  universal  maxim  of  the 
common  law  of  England,  that  no  man  is  to  be  brought  into 
jeopardy  of  bis  life  more  than  once  for  the  same  offence." 

Hitherto  we  have  been  examining  the  doctrine  with  reference 
to  cases  of  acquittal  only.  But  the  like  doctrine,  founded  od 
the  like  maxim,  will  be  found  to  apply  to  cases  of  conviction  of 
a  capital  offence.  And,  here,  in  order  to  avoid  any  ambiguity, 
it  may  be  proper  to  state,  that  conviction  does  not  mean  the 
judgment  passed  upon  a  verdict ;  '^  but  if  the  jury  find  him,  (the 
party),  guilty,  he  is  then  said  to  be  convicted  of  the  crime, 
whereof  he  stands  indicted."'  For  there  is,  in  point  of  law,  a 
difference  between  the  plea  of  autre  foits  convict^  and  autre 
foils  altainl  of  the  same  offence ;  the  former  may  be  where 
there  has  been  no  judgment ;  the  latter  is  founded  upon  a  judg- 
ment."' 

HawJcins,  after  remarking  upon  the  plea  of  autre  foits  attaintf 
and  saying  that  one  reason-  why  it  is  a  good  bar  for  a  second 
prosecution  for  the  same  febny  is,  ''  because  the  life  of  the  de- 
fendant was  in  danger  by  the  first ;  and  it  is  against  a  maxim  of 
law  to  bring  a  man  into  such  danger  more  than  once  for  the 
same  offence,"  proceeds  to  say, ''  the  plea  of  autre  foils  convict 
seems  chiefly  to  depend  on  this  reason,  that  the  party  ought 
not  to  be  twice  brought  into  danger  of  his  life  for  the  same 
crime."^  He  afterwards  makes  the  known  exception,  where 
the  verdict  is  erroneous  either  in  respect  of  insufficiency  of  the 


^  4  Black.  Comra.  335.    Regina  v.  Carter,  6  Mod.  168. 
*  4  Black.  Comm.  362.    3  Inst  131. 

^  See  2  Hawk.  P.  C.  ch.  xxxvi.  s.  1. 10.    Staundford,  P.  C.  lib.  ii.  ob. 
xxxvii.  p.  108.    4  Black.  Comm.  336. 
«  2  Hawk.  P.  C.  b.  ii.  ch.  36.  s.  1.  s.  10.  b.  15. 
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indjctmeaty  or  for  a  mis-trial,  &c.,  so  that  the  life  of  the  prison- 
6C3  was  not  m  danger  at  the  trial/ 

The  same  doctrine  is  abundantly  established  in  the  cases  of 
Appeals  and  Indictments,  reported  in  4  Coke  Rep.  40  to  47 ; 
and  especially  in  the  cases  of  Richard  Vaux  and  William  Vaux, 
there  stated,  (pp.  40,  44,  45).    In  the  latter  case,  the  Court 
held,  "  that  the  reason  of  autre  faiti  acquU  was  because,  where 
the  maxim  of  the  common  law  is,  that  the  life  of  a  man  shall 
not  be  twice  put  m  jeopardy  for  one  and  the  same  offence  ;  and 
that  is  the  reason  and  cause  why  autre  foils  acquitted  or  c&nr 
vicUd  of  the  same  oflbnce  is  a  good  plea ;  yet  it  is  intended  of 
a  lawful  acquittal  or  conviction,  for  if  the  conviction  or  acquittal 
is  not  lawAil,  his  life  was  never  in  jeopardy ;  and  because  the 
indictment  in  this  case  was  insufficient,  for  this  reason,  he  was 
not  legitimo  tnodo  acquieiattUf'*  &c.     ''  So,  if  a  man  be  cou- 
nted, either  by  verdict  or  confession,  upon  an  insufficient  in* 
dictment,  and  no  judgment  thereupon  given,  he  may  be  again 
indicted  and  anaigned,  because  his  life  was  never  in  jeopardy, 
and  the  law  wants  its  end."     And  the  same  was  ruled  in  Tho- 
mas Wigg's  case  in  the  same  book,  (pp.  45,  47).    So  in  Arm- 
Mirong  V.  Lisle f  (1  Salic.  63)  where  there  was  a  plea  of  autre 
foits  anwict  to  an  appeal  of  murder,  the  Court  said, ''  At  com- 
mon law  autre  foils  convict  or  acquit  was  a  good  bar  to  an  ap- 
peal, for  no  man's  life  ought  to  be  twice  endangered  ibr  the 
same  oflfence.'' '    And,  lastly, .  Mr.  Justice  Blackstone,  in  his 
Commentaries,  {4  BK  Comm.  336)  says,  *^  The  plea  of  autre 
foits  convict,  or  a  former  conviction  of  the  same  identical  crime, 
though  no  judgment  was  ever  given  or  perhaps  will  be,  (being 

^  2  Hawk.  P.  C.  b.  ii.  ch.  36.  s.  15.  See  also  3  Hale,  P.  C.  ch.  31.  ch. 
3a;  p.  243,  p.  251.  Rtgina  v.  Goddard,  2  Lord  Raym.  922.  AnMtnmg 
V.  lAOt^  1  Salk.  63.  Tht  People  v.  Barrett^  1  John.  R.  66.  The  People 
V.  df&onef,  13  John.  R.  351.  See  the  distinction  between  a  mis-trial, 
and  a  new  trial  in  The  King  v.  Fouier^  4  Bam.  &  Aid.  273. 

*  See  Smiih  v.  TV^ior,  5  Burr.  2796.    Com.  Dig.  Appeal.  G.  9. 
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suspended  by  the  benefit  of  clergy  or  other  causes),  is  a  good 
plea  in  bar  to  an  indictment.  And  this  depends  upon  the  samo 
principle  of  the  former  {autre  foiti  acquit)  that  no  man  ought 
to  be  twice  brought  in  danger  of  his  life  for  one  and  the  same 


crime." 


Thus  we  see  that  the  maxim  is  embedded  in  the  very  ele* 
ments  of  the  common  law ;  and  has  been  uniformly  construed 
to  present  an  insurmountable  barrier  to  a  second  prosecution, 
where  there  has  once  been  a  verdict  of  acquittal  or  conviction 
regularly  had  upon  a  sufficient  indictment. 

Indeed,  so  strong  has  been  the  influence  of  this  maxim,  that 
it  was  for  ages  construed  not  only  to  apply  to  cases,  where 
there  had  been  a  verdict  given  by  a  jury ;  but  even  where  the 
party  bad  been  once  put  upon  his  trial  before  a  jury  for  deliv- 
erance. And  Lord  CoJce  laid  it  down,  that  after  a  jury  were 
once  charged  with  a  prisoner  upon  an  indictment  for  treason  or 
a  felony,  the  jury  could  not  be  discharged  ;  but  were  bound  to 
give  a  verdict.^  And  though  that  rule  bas  been  broken  in  upon 
in  modem  times,  and  juries  have  been  discharged  from  giving  a 
verdict  in  capital  cases  in  cases  of  pressing  necessity ;  yet  it  has 
been  done  with  extreme  caution,  and  confined  to  cases  of  press- 
ing necessity ;  and  as  we  shall  presently  see,  the  exercise  of  it 
has  been  greatly  doubted,  and  even  denied  in  cases  where  the 
jury  were  unable  to  agree  on  a  verdict. 

This  matter  was  very  gravely  discussed  in  the  case  of  the 
Kinlocks  in  1745;  and  though  the  Court  upon  that'occasioa 
did  discharge  the  jury  in  favor  of  life,  and  so  let  th^  prisoners 
at  their  request  into  a  new  defence ;  yet  the  judges  did  it  upon 
great  deliberation  and  debate.  And  Sir  Michael  Foster  on  this 
occasion  observed,  (and  it  illustrates  the  force  of  the  maxim) 
that  "  it  was  not  to  bring  the  prisoners'  lives  twice  in  jeopardy, 

1  3  Inst,  lia  1  Inst.  227, 6.  See  also  Foster,  C.  L.  28  to  37.  2  Hawk. 
P.  C.  b.  iL  eh.  47,  s.  1. 
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which  is  one  inconvenience  of  discharging  juries  in  capital  eases, 
but  merely  in  order  to  give  them  one  chance  for  their  lives, 
which,  it  was  apprehended,  they  had  lost  by  pleading  to  issue." 
So  that  even  this  humane  judge  felt  that  it  was  trenching  upon 
the  maxim,  and  that  when  once  the  party  was  put  on  his  trial 
before  the  jury,  if  the  jury  were  discharged  he  was  subjected  to 
be  put  twice  in  jeopardy  for  the  same  ofience. 

Hitherto  we  have  been  chiefly  considering  the  case  of  a  new 

indictment,  to  which  the  party  pleads  the  former  indictment 

and  a  verdict  of  acquittal  or  conviction.    And  it  was  fit  so  to 

do,  ID  order  to  understand  the  full  import  and  bearing  of  the 

language  of  the  maxim.     But  the  question  now  more  directly 

presented  is,  whether  the  same  maxim  equally  applies  to  the 

case  of  a  new  trial  ttioved  for  in  a  capital  case  upon  the  same 

iadictment.     It  is  impossible,  I  think,  to  doubt  that,  in  England, 

the  maxim  according  to  the  doctrine  of  the  English  courts  of 

justice  does  apply  to  and  govern  the  case  of  a  new  trial.    As 

soon  as  a  capital  case  is  fully  committed  to  a  jury,  the  life  of 

the  prisoner  is  in  their  hands,  and  he  stands  in  jeopardy  of  his 

life  upon  the  verdict  of  the  jury.     He  is  in  the  truest  sense  put 

upon  his  deliverance  from  the  peril.    When  'once  the  verdict  is 

pronounced,  the  case  is  fixed.    If  there  is  a  verdict  of  acquittal, 

it  is  generally  agreed  that  he  cannot  be  put  upon  his  trial  again 

for  the  same  ofience.    And  why  ?    Because  it  contradicts  the 

direct  language  of  this  maxim  of  the  common  law.     He  would 

again  be  put  in  jeopardy  of  his  life.    And  how  does  the  case  at 

all  difier  in  principle  is  the  case  of  a  conviction  ?  The  fact  is  the 

same.     He  is  again  put  in  jeopardy  of  his  life.     He  is  again  to 

be  tried,  and  acquitted  or  condemned.     If  it  be  said,  that  it  is 

for  his  benefit  and  in  favor  of  his  life  to  have  a  new  trial,  that 

may  be  true  ;  but  there  is  in  the  body  of  the  inaxim  no  such 

qualification  or  limitation  of  its  meaning.     It  is  nowhere  laid 

down  as  a  part  of  the  maxim  that  if  he  is  acquitted  he  shall  not 

be  tried  again ;  but  if  he  is  convicted  he  may  be  allowed  a  new 
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trial.  And  if  the  Court  are  to  assume  tbe  power  in  favor  of  the 
prisoner ;  why  may  it  not  equally  assume  it  when  it  will  pre- 
vent a  manifest  fraud  upon  the  admmistration  of  justice  to  suffer 
bis  acquittal  to  remain  ?  Cases  may  easily  be  put  where  an  ac- 
quittal may  have  been  produced  by  gross  bribery  of  tbe  wit- 
nesses, by  false  testimony  fraudulently  procured  by  the  prisoner, 
by  spiriting  witnesses  away,  and  even  by  means  still  more  oSsor 
sive  and  revolting  to  public  justice.  And  yet  no  case  has  as 
yet  been  produced  of  a  new  trial  granted  against  a  prisoner  upon 
such  grounds.  In  The  Qwen  v.  Carter^  (6  Mod.  R.  168) 
Lord  Chief  Justice  JSbfr  stated  a  case  where  a  rank  pejjury  bad 
gone  unpunished  from  some  defect  in  entering  of  the  record  of 
tbe  former  case,  in  which  the  perjury  was  alleged,  for  that  (the 
first  trial  for  perjury)  was  final,  so  as  the  party  could  never  be 
tried  thereon  again.  It  is  true,  that  in  order  to  avoid  difficulties 
of  this  sort,  the  courts  in  the  reign  of  Charles  II.  (that  reign  of 
bad  precedents)  did  sometimes  go  so  far  as  to  discbarge  juries 
before  a  verdict  was  given,  where  there  was  reason  to  believe 
that  evidence  was  suppressed,  or  that  there  was  not  enough  to 
convict  the  prisoner,  or  that  there  was  reason  to  suspect  mal- 
practice. And  even  Lord  Hale  fell  into  this  erroneous  prac- 
tice, and  endeavored  to  justify  it.'  But  it  has  since  been 
wholly  repudiated,  and  it  met  the  decided  disapprobaticm  of 
Sir  Michael  Foster.* 

But  in  point  of  fact,  there  is  no  instance  of  any  new  trial 
having  been  granted  by  the  English  courts  in  capital  cases, 
where  the  indictment  is  sufficient,  and  there  has  not  been  a  mis- 
trial, upon  the  plain  ground  that  it  would  violate  the  integrity 
of  this  fundamental  maxim  of  the  common  law.  Indeed,  for  a 
great  length  of  time  tbe  opinion  prevailed,  that  there  could  be 
no  new  trial  granted  m  iiny  criminal  cases,  even  where  the  in- 


^  2  Hale,  P.  C.  ch.  41,  p.  294, 295, 29& 
*  Kinlock's  case.    Foster,  C.  L.  30, 31. 
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dictment  was  for  a  mere  misdemeanor,  although  it  is  manifest 
that  the  maxim  does  not  apply  except  to  capital  felonies.    Mr. 
Justice  Blackstone  has  indeed  in  his  Commentaries  said,  ^^  In 
many  instances  where,  contrary  to  evidence,  the  jury  have  found 
the  prisoner  guilty,  their  verdict  hath  been  mercifully  set  aside, 
and  a  new  trial  granted  by  the  Court  of  Bang's  Bench ;  for  in 
such  a  case,  as  hath  been  said,  it  cannot  be  set  right  by  attaint. 
But  there  hath  as  yet  been  no  instance  of  granting  a  new  trial, 
where  the  prisoner  was  acquitted  upon  the  first."    Now,  from 
the  other  citations  already  made,  it  roust  be  manifest  that^the 
learned  commentator  was  referring  to  cases  of  mere  misdemean- 
ors.    And  he  cites  in  support  of  this  doctrine  the  case  of  Rex  v. 
Bead,  (1  Ley.  9),  Rex  v.  Smith,  (T.  Jones,  163),  and  Rex  v. 
Simom,  (10  State  Trials,  416.  s.  c.  19  Howell'  State  Trials, 
680),  which  were  all  cases  of  mere  misdemeanors.    Even  as 
late  as  this  very  case  of  JRftr  v.  Simons,  it  seems  to  have  been 
deemed  a  very  unusual  course  to  grant  a  new  trial  in  any  crimi- 
nal case,  where  the  party  was  convicted.    And  in  this  very  case 
the  distinction,  as  to  granting  new  trials  between  capital  cases 
and  other  criminal  cases  was  already  recognised ;  and  well  it 
might  be,  as  the  maxim  applies  only  to  offences  where  the  party 
IS  put  in  jeopardy  of  life  or  limb,  which  the  defendant  clearly  is 
not  upon  an  indictment  for  mere  misdemeanors. 

In  Rex  V.  Mawbery  (6  T.  R.  638)  Lord  Kenyon  lays  it 
down  expressly  that  ^^  in  one  class  of  offences,  indeed,  those 
greater  than  misdemeanors,  no  new  trial  can  be  granted  at  all." 
In  a  note  to  the  ease  of  Rex  v.  Inhabitants  of  Oxfordshire,  13 
East  R.  416,  note,'  Mr.  East,  himself  a  most  able  and  exact 
crown  lawyer,  says,  *^  In  capital  cases  at  the  assizes,  if  a  con- 
viction take  place  upon  insufficient  evidence,  the  common  course 

^  2  Hawk.  P.  C.  b.  iL  ch.  47.  s.  12 ;  and  see  Mr.  Curwood's  note, 
ibid. 

'  8«e  2  Hawk;  P.  C.  b.  ii.  ch.  47,  s.  12 ;  and  see  Mr.  Curwood's  note, 
ibid. 
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is  to  apply  to  the  crown  for  a  pardon,  upon  a  full  report  of  the 
evidence  sent  in  by  the  learned  judge  to  the  Secretary  of  State 
for  the  Home  Department.    But  I  am  not  aware  of  any  instance 
of  a  new  trial,  granted  in  a  capital  case ;  and  upon  the  debate 
of  all  the  judges  in  Margaret  Tindler^$  case  in  1781,  it  seemed 
to  be  considered  that  it  could  not  be."    And  thb  is  admitted  to 
be  the  received  and  settled  doctrine  in  England,  by  every  ele- 
mentary writer  upon  the  criminal  law,  who  treats  of  the  sub- 
ject.   Thus  Mr.  Chiiti/  says  in  his  work  on  criminal  law,  that 
in  case  of  felony  or  treason,  it  seems  completely  settled  that  no 
new  trial  can  in  any  case  be  granted.    But  if  the  conviction 
appear  to  the  judge  to  be  improper,  he  may  respite  the  execu- 
tion, to  enable  the  defendant  to  apply  for  a  pardon.'     The  like 
doctrine  is  stated  by  Mr.  Russell^  in  his  work  on  crimes.'    And 
to  show  how  inflexibly  the  doctrine  stands  in  the  jurisprudence 
of  the  common  law,  it  may  be  added  that  in  the  report  made 
to  Parliament  by  the  Commissioners  on  the  Criminal  Law,  at 
the  very  last  session,  it  is  stated  as  a  known  fact,  that  parties 
charged  with  felonies  ^'  cannot  have  a  new  trial."    Indeed,  the 
total  silence  of  the  English  books  upon  this  subject  during  the 
last  three  hundred  years,  is  as  significant  as  any  positive  expres- 
sion could  be.    Considering  the  vast  number  of  capital  trials, 
amounting  to  hundreds  every  year,  during  this  long  period,  the 
total  absence  of  any  trace  of  a  motion  for  a  new  trial,  in  any 
capital  case  for  misdirection  of  the  court,  or  upon  the  discovery 
of  new  evidence,  or  because  the  verdict  was  against  the  weight 
of  evidence,  or  for  any  other  causes  not  amounting  to  a  mis-trial, 
where  the  indictment  was  good,  is  perhaps  the  strongest  possible 


«  1  Cbitty  Grim.  Law,  p.  654,  (English  Edit)  S.  P.  Christian's  note 
to  3  Black.  Comm.  388. 

'  2  Russell  on  Crimes,  B.  6,  cb.  1,  s.  1,  p.  589.  (2  Lond.  Edit)  See 
also  2  Tidd.  Pract  p.  820.  Rex  v.  Fmoiery  4  Barn,  and  AkL  272.  Hex 
V.  Edwards^  4  Taunt  R.  309. 
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proof,  that  the  power  was  not  supposed  to  exist  in  any  of  the 
courts. 

This  then  was  the  actual  posture  of  the  common  law  on  this 
subject,  and  this  the  received  interpretation  of  the  maxim,  at  the 
time  when  it  was  solemnly  incorporated  into  the  Constitution  of 
the  United  States,  as  an  article  of  a  bill  of  rights.  If  this  clause 
does  not  in  legal  contemplation,  prohibit  the  granting  a  new  trial 
after  verdict  in  a  capital  case,  then  there  is  nothing  in  the  Con^ 
stitution  which  does  prohibit  it,  even  in  cases  of  acquittal.  It 
may  be  said,  that  in  practice  a  new  trial  is  never  granted  in  any 
crinunal  case  after  an  acquittal.  And  as  a  matter  of  practice,  we 
know  that  such  is  the  common  course.^  But  in  misdemeanors, 
it  is  perhaps  still  open  to  inquiry,  whether  the  court  do  not  pos* 
sess  the  power,  if  it  should  choose  to  exercise  it.'  At  all  events, 
if  any  clause  of  the  Constitution  does  not  prohibit  the  grant  of 
a  new  trial  after  verdict  in  capital  cases,  there  is  nothing  to  pre* 
vent  Congress  fiom  investing  the  Courts  of  the  United  States, 
with  the  power  of  granting  new  trials  in  all  criminal  cases, 
(capital  or  otherwise),  as  well  in  cases  of  acquittal  as  of  convic* 
tion,  a  power  which,  I  imagine,  has  never  hitherto  been  gener* 
ally  supposed  to  belong  to  that  body,  and  whieb  is  truly  alarmingi 
both  in  its  nature  and  its  exercise. 

Let  us  now  see,  how  the  American  authorities  stand  upon  the 
same  subject.  And  here,  it  is  proper  to  state,  that  my  researches 
have  not  enabled  me  to  ascertab  a  single  case,  solemnly  adjudged 
in  the  United  States  before  the  adoption  of  the  Constitution,  in 
which  after  a  verdict,  regularly  obtained,  a  new  trial  has  been 
granted  in  a  capital  case. 


'  3  Hawk.  P.  C.  cb.  47,  s.  12,  and  Curwood's  note,  4  Black.  Com.  361. 
Rtx  V.  Marnn,  4  M.  and  Selw.  337. 

*  See  i  Cbitty  Crim.  Law,  657,  (London  Edit)  and  cases  there  cited. 
Bex  V.  ReynaUf  6  East  R.  315.  Coventry  and  Hughes  Dig.  Trial  IX,  pi. 
5^a    The PeapUr.  (HcoUj 2  John. CaB.20h    Foster, C. L. 22  to 40. 
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Id  the  &ate  y.  Hopkins,  in  1794,  (1  Bay  R.  873)/  the 
prisoner  was  convicted  of  passing  a  ten  pound  bill,  knowing  it 
to  have  been  forged ;  and  he  moved  for  a  new  trial ;  and  it  was 
granted  by  the  court.  There  was  another  count  in  the  indict- 
ment for  forgery,  upon  which  he  was  acquitted.  It  does  not 
distinctly  appear  upon  the  face  of  the  Report,  that  the  oflfence 
was  capital,  though  the  argument  of  counsel  would  lead  us  to 
that  conclusion.  But  no  point  was  made  at  the  argument  as  to 
the  power  of  the  court  to  grant  a  new  trial.  It  was  silently 
taken  for  granted  on  all  sides.  Now,  whether  the  laws  of  South 
Carolina,  gave  such  a  power  to  their  court  in  such  cases,  is  what 
I  have  no  means  of  knowing.  But  it  is  material  to  state,  that 
the  Constitution  of  South  Carolina,  contains  no  prohibition  oo 
the  subject.  There  b  no  clause  in  it,  like  the  prohibitory  clause 
in  the  Constitution  of  the  United  States.  The  point  not  having 
been  made,  the  court  did  not  even  advert  to  it. 

In  United  States  v.  Fries,  in  1799,  (3  Dallas  R.  515),  which 
was  a  trial  for  treason,  in  the  Circuit  Court  of  the  United  States 
for  Pennsylvatria  District,  before  Judges  Iredell  and  Peters,  a 
new  trial  was  actually  granted.  This  is  an  authority  directly  in 
point,  and  its  bearing  cannot  be  overlooked.  But  there  are  ci> 
cumstances  in  the  case,  which  greatly  weaken  if  they  do  not 
impugn  its  authority.  The  counsel  for  the  prisoner  contended, 
that  though  it  was  not  usual,  to  grant  a  new  trial  in  a  capital 
case,  It  was  unquestionably  in  the  power  of  the  court  so  to  do ; 
and  for  this  they  cited  4  Black.  Comm.  391,  (probably  intend- 
ing p.  361),  1  Burr.  R.  394,  2  Stn  968,  and  6  Co.  14. 
Now,  it  will  be  found  upon  examination,  that  not  a  single  one 
of  these  citations  justifies  the  doctrine  contended  for.  The  cita- 
tion from  BlacJcstone,  (p.  391,  if  the  page  be  not  miscited,) 
contains  not  one  word  on  the  subject.  If  p.  361  was  intended, 
the  doctrine,  (as  we  have  already  seen),  applies  only  to  misde- 

>  See  also  2^  StaU  v.  Duestoe,  1  Bay  R.  377. 
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meanoTS.  The  case  in  1  Burr.  394,  was  a  civil  suit,  and  io 
which,  Lord  Mansfield  discussed  the  right  to  grant  new  trials, 
with  reference  to  such  suits  only.  The  case  in  6  Coke  R.  14, 
(Arundell's  case),  was  upon  amotion  in  arrest  of  judgmenij 
because  there  was  a  mts-trial,  the  jury  having  in  that  case 
(murder)  been  drawn,  not  out  of  the  parish,  but  from  the  vici- 
nage of  the  city,  or  as  it  is  phrased,  that  the  venue  ought  to 
have  been  out  of  the  parish,  and  not  out  of  the  city.  And  the 
Court  adjudged  that  '^  the  trial  was  insufficient,  and  a  new  venire 
facias  was  awarded  to  try  the  issue  again,  for  his  (the  prisoner's) 
life  ivas  never  in  jeopardy J^  This  therefore  was  not  a  motion 
for  a  new  trial,  grounded  upon  matters,  dehors  the  record,  but 
for  matters  of  error  on  the  face  of  the  proceedings,  showing  that 
there  had  been  a  mis-trial,  or  no  lawful  trial  at  all ;  in  other 
words,  not  by  lawful  jurors.  In  Rex  v.  Gibson,  (2  Str.  R. 
968),  the  defendant  was  indicted  for  forgery,  (of  what  sort  is 
not  stated),  and  would  have  moved  for  a  new  trial,  (for  what 
cause  b  not  stated),  without  appearing  in  Court ;  and  the  Court 
refused  to  hear  the  motion,  on  account  of  h'ls  not  being  present. 
The  same  case  is  reported  in  7  Mod.  R.  205,  where  it  is  stated 
to  be  the  forgery  of  a  note,  and  it  must  have  been  a  forgery  at 
the  common  law,  which  was  only  a  misdemeanor;  for  it  appears 
that  the  offence,  was  charged  in  the  indictment  to  have  been 
committed  in  1713 ;  and  it  was  not  until  the  Stat,  of  2  Geo.  2, 
cb.  25,  (1729),  that  forgery  of  a  note  was  made  a  capital  of- 
fence.^ In  Fries's  case,  the  counsel  for  the  government,  admit- 
ted the  power  of  the  Court,  to  grant  a  new  trial  in  capital  cases^ 
and  argued  solely  against  the  validity  of  the  grounds  assigned 
for  granting  it  in  that  case.  The  point  was  therefore  not  argued ; 
the  clause  in  the  Constitution  of  the  United  States  was  not  even 
alluded  to,  much  less  reasoned  out.  The  Court  did  not,  in  giving 


*  4  Black.  Com.  249. 
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their  judgmeDt,  in  any  maoDer  speak  to  the  point ;  and  the 
judges  were  divided  in  opinion,  as  to  the  propriety  of  granting  a 
new  trial,  for  the  cause  shown  ;  but  Judge  Peters  yielded  bis 
opinion,  and  acquiesced  in  granting  the  new  trial.  Now,  under 
such  circumstances,  it  is  not  too  much  to  say,  that  the  Court 
might  have  been  surprised  into  the  decision ;  and  certainly  in  a 
case  of  constitutional  law,  it  ought  to  have  no  decisive  influence, 
especially  (as  we  shall  presently  see)  that  in  the  very  state  of 
Pennsylvania,  in  whose  Constitution  a  like  clause  exists,  and 
where  this  cause  was  tried,  the  power  has  been  solemnly  denied 
to  exist  under  stronger  circumstances. 

In  the  Commonwealth  v.  Hardy ^  in  1807,  (S  Mass.  R.  303), 
the  Supreme  Court  of  Massachusetts  granted  a  new  trial,  m  a 
capital  case,  because  there  had  been  a  mis-irial,  the  prisoner 
having  been  arraigned  before  an  incompetent  tribunal,  and  there* 
fore  in  legal  interpretation,  the  trial  was  utterly  void,  as  coram 
non  juiice.  No  one  can  doubt  the  propriety  of  this  decision* 
But  it  stands  wide  of  the  present  question. 

In  the  Commonwealth  v.  Oreen,  (17  Mass.  R.  615),  the  very 
point  of  the  right  of  the  Supreme  Court  of  Massachusetts,  to 
grant  a  new  trial  in  capital  cases,  after  verdict^  was  brought  be- 
fore the  Court,  and  argued  at  large ;  and  the  decision  was  in 
favor  of  the  power ;  but  the  new  trial  vras  denied  upon  the 
merits.  In  delivering  the  opinion  of  the  Court,  Mr.  Chief  Jus- 
tice ParJcer  said,  "  It  appears  by  the  English  text  books,  and 
by  several  decisions  cited  in  support  of  the  position,  that  in  cases 
of  felony  a  new  trial  is  not  tuuaUy  allowed  by  the  Courts  of  that 
country.  But  whatever  reasons  may  exist  in  that  country  for 
this  practice^  we  are  unable  to  discern  any  sufficient  ground  for 
adopting  it  here.''  Now,  with  the  greatest  deference  for  that 
learned  Judge,  I  cannot  admit,  that  this  language  truly  represents 
the  state  of  the  English  common  law  doctrine  on  this  subject. 
On  the  contrary,  as  I  understand  that  doctrine,  it  is  no  matter  of 
practice  at  all  (usual  or  unusual),  in  respect  to  which  the  English 
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Courts  are  at  liberty  to  exercise  any  discretion  ;  but  it  is  a  mat* 
ter  of  power^  which  a  fundameDtal  maxim  of  the  common  law 
prohibits  the  Courts  from  exercising,  in  all  cases  (subject  to  the 
exceptions  already  adverted  to) ;  and  which  disability,  nothing 
but  an  act  of  parliament  can  remove.    It  is  a  matter  of  right  of 
every  British  subject,  which  constitutes  a  part  of  his  freedom, 
like  other  great  rights  secured  by  Magna  Charta.    If  it  were  a 
matter  of  mere  practice,  there  might  be  some  ground  for  an 
American  Court  to  adopt  or  reject  it*    But  if  it  b  a  great  com-^ 
men  law  right,  then  it  stands  upon  a  very  different  foundation. 
The  learned  Judge  goes  into  a  train  of  reasoning  to  show,  why 
in  cases  of  acquittal,  no  new  trial  should  be  granted,  in  relation 
to  those,  whose  lives  have  been  once  put  in  jeopardy ;  and  also, 
to  show  that  in  cases  of  conviction,  the  same  reasons  for  denying 
a  new  trial,  do  not  apply.    But  I  cannot  find  that  he  any  where 
denies,  that  if  a  new  trial  is  granted  in  a  case  of  conviction,  the 
party  is  put  a  second  time,  in  jeopardy  of  his  life.    But  it  is  no 
part  of  my  right  or  duty,  to  enter  upon  the  examination  of  tha 
reasoning  of  the  learned  Judge  in  that  case.    First,  because,  in 
the  Constitution  of  Massachusetts,  there  is  no  clause  similar  to 
that  contained  in  the  Constitution  of  the  United  States ;  and  it 
is  ibr  the  Supreme  Court  of  the  State,  and  not  for  me  to  decide 
what  portion  of  the  common  law  is  in  force  therein.     And 
secondly,  because  the  Supreme  Court  of  the  State,  is  the  appro- 
priate and  exclusive  judge  of  its  own  powers  under  the  consti- 
tution and  laws  of  the  State ;  and  it  may  well  be,  that  it  has 
complete  power  to  grant  new  triab  in  capital  cases,  when  no 
such  power  exists  in  the  Courts  of  the  United  States.    If  this 
were  not  (as  I  think  it  is)  a  question  of  constitutional  law,  under 
the  Constitution  of  the  United  States,  but  under  the  laws  of  tha 
United  States,  I  can  read  in  the  Judiciary  Act  of  1789,  ch.  30, 
8.  17,  that  the  Courts  of  the  United  States  have  not  a  universal 
power  to  grant  new  trials,  but  only  ^'  power  to  grant  new  trials, 
in  cases  where  there  has  been  a  trial  by  jury,  ibr  reasons  for 
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which  new  triab  have  been  mually  granted  in  Courts  of  law.'' 
As  far  as  the  reasoning  of  the  learned  Judge  goes,  it  may  show 
that  it  may  be  of  great  public  utility,  to  have  the  power  to  grant 
new  trials,  in  cases  of  capital  convictions,  and  not  in  cases  of 
capital  acquittals.  But  this  reasoning  must  address  itself  to  the 
framers  of  the  constitution,  and  not  to  those  who  are  called  upon 
to  administer  its  actual  provisions. 

A  case  has  also  been  cited  from  Vir^nia,  {CommonweaUk  v. 
Jones f  1  Leigh's  Reports,  598),  where  a  motion  for  a  new  trial 
was  entertained  by  the  Appellate  Court  in  a  capital  case  after  a 
conviction  ;  and  upon  the  merits  was  denied.  But  to  this  case 
as  an  authority  bearing  on  the  present  question,  two  objections 
may  be  properly  made  ;  first,  that  the  point  was  not  made  at 
the  argument,  nor  considered  by  the  Court ;  and  secondly,  that 
the  Constitution  of  Virginia  contains  no  prohibitory  clause  bear- 
ing upon  the  point ;  and  consequently  the  right  to  entertain 
such  a  motion  was  dependent  wholly  upon  the  local  jurispru- 
dence ;  and  whether  it  was  conferred  upon  the  Court  was 
matter  of  local  law^  turning  upon  no  general  principles. 

Another  case  has  been  cited  from  the  Indiana  Reports,  (Jerry 
v.  TAe  Statey  1  Blackford  R.  395),  .in  which  a  writ  of  error 
was  brought  in  a  capital  case  from  a  judgment  of  an  inferior 
court,  refusing  to  grant  a  new  trial  to  the  prisoner  after  a  con- 
viction, which  was  moved  for  upon  the  ground  that  the  verdict 
was  contrary  to  evidence.  The  Supreme  Court  of  the  State 
ordered  the  judgment  of  the  Court  below  to  be  reversed,  asd 
the  verdict  set  aside,  and  a  new  trial  granted  upon  the  ground 
that  strong  doubts  remained,  whether  the  testimony  supported 
the  verdict.  Upon  this  case  it  may  in  the  first  place  be  remark- 
ed, that  a  writ  of  error  for  the  refusal  of  a  court  to  grant  a  new 
trial  does  not  lie  at  the  common  law ;  and  so  it  has  been  repeat- 
edly held  in  the  Supreme  Court  of  the  United  States,  the  grant- 
ing of  such  new  trial  in  any  case  being  a  matter  of  discretion. 
So  that  the  case  must  stand  upon  some  peculiarity  of  the  local 
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jurisprudence.  And  in  the  next  place,  though  the  Constitution 
of  Indiana  does  contain  a  prohibitory  clause,  like  that  in  the 
Constitution  of  the  United  States,  it  is  not  even  alluded  to  in 
the  Opinion  of  the  Court,  short  and  unsatisfactory  as  it  is ;  and 
therefore  we  cannot  know  whether  the  point  has  ever  been  argued 
in  that  State,  or  not.  Under  such  circumstances  the  case  can 
have  no  intrinsic  authority  here. 

In  no  one  of  the  cases  heretofore  cited  has  the  clause  of  the 
Constitution  of  the  United  States  been  brought  under  the  review 
of  the  Court,  or  its  interpretation  ascertained.     But  there  are 
cases  in  other  courts  of  great  respectability  in  which  the  question 
has  come  solemnly  in  judgment ;  and  the  true  intent  and  mean- 
ing of  the  clause  has  been  severely  sifted.    If  I  do  not  greatly 
mistake,  some  of  these  cases  will  be  found  to  carry  an  opposite 
doctrine  far  beyond  the  limits  necessary  for  the  decision  of  the 
present  case.    One  of  these  cases  is  TAe  People  v.  Goodwin, 
in  1820,  (18  John.  R.  187),  where  the  whole  subject  was  most 
elaborately  examined  by  the  counsel  and  the  Court.    It  was  an 
indictment  for  manslaughter,  and  the  jury,  after  the  whole  cause 
was  heard,  being  unable  to  agree,  were  discharged  by  the  Court 
without  the  consent  of  the   defendant.     The   question  was, 
whether  under  these  circumstances  the  defendant  could  be  again 
pat  upon  his  trial.     On  the  part  of  the  defendant  it  was  con- 
tended that  he  could  not,  among  other  reasons,  because  the 
Constitution  of  the  United  States  bad  declared,  '^  nor  shall  any 
person  be  subject  ibr  the  same  offence  to  be  twice  put  in  jeop- 
ardy of  life  or  limb ;"  and  that  putting  the  party  upon  trial  was 
putting  him  m  jeopardy  of  life  and  limb.    The  argument  on  the 
other  side  was,  that  this  clause  did  not  apply  to  State  courts ; 
and  if  it  did,  it  was  inapplicable  to  the  cause,  for  if  the  cause 
was  sent  to  another  jury,  the  defendant  would  not  be  twice  in 
jeopardy,  nor  twice  tried,  for  there  never  had  been  a  trial,  in 
which  the  merits  had  been  decided  on.    The  Court  inclined  to 
the  opinion  that  the  clause  was  operative  upon  the  State  courts ; 
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but  at  all  events  that  it  was  a  sound  and  fundamental  principle 
of  the  common  law,  that  the  true  meaning  of  the  clause  was  that 
no  man  shall  be  itoice  tried  for  the  same  offence ;  that  the  true 
test  by  which  to  decide  the  point,  whether  tried  or  not,  is  by  the 
plea  of  autre  foitt  acquit,  or  autre  foitt  corwict;  and,  finally , 
(what  is  more  direct  to  the  present  purpose),  that  in  a  legal 
sense  "  a  defendant  is  not  once  put  in  jeopardy  until  the  verdict 
is  rendered  for  or  against  him,  and  if  for  or  against  him  be  can 
never  be  drawn  in  question  again  for  the  same  offisnce."  And 
the  Court  accordingly  held  that  the  discharge  of  the  jury  before 
giving  a  verdict  was  no  bar  to  another  trial  of  the  defendant* 

Soon  afterwards,  (in  1322),  the  same  question  occurred  in 
Pennsylvania,  before  the  Supreme  Court  of  that  State,  in  the 
case  of  The  Commonvoealth  v.  Cook,  (6  Serg.  &  R.  577) ;  and 
what  makes  it  still  more  direct,  as  an  authority,  there  is  a  pro- 
vision in  the  State  Cqnstitution  of  Pennsylvania  exactly  like  that 
in  the  Constitution  of  the  United  States.  The  Court  held  that 
the  discharge  of  the  jury,  because  they  could  not  agree,  vras 
unlawful,  and  was  not  a  case  of  necessity  within  the  meaning  of 
the  rule  on  the  subject.  Mr.  Chief  Justice  Tilghman  on  that 
occasion  said,  where  a  party  ^'  is  tried  and  acquitted  on  a  bad 
indictment,  he  may  be  tried  again,  because  his  life  was  not  in 
jeopardy.  The  Court  could  not  have  given  judgment  against 
him,  if  he  had  been  convicted.  But  where  the  indictment  is 
good,  and  the  jury  are  charged  with  the  prisoner,  his  life  is  un- 
doubtedly in  jeopardy  during  their  deliberation."  <^  I  grant  that 
in  case  of  necessity  they  (the  jury)  may  be  discharged ;  but  if 
there  be  any  thing  short  of  absolute  necessity,  how  can  the 
Court,  without  violating  the  Constitution,  take  fix)m  the  prisoner 
bis  right  to  have  the  jury  kept  together  until  they  have  agreed, 
so  that  he  may  not  be  put  in  jeopardy  a  second  time  ?"  So  that 
the  opinion  of  the  learned  Chief  Justice,  a  fortiori,  manifestly 
is,  that  if  a  verdict  has  been  once  regularly  given  upon  a  good 
indictment,  the  prisoner  could  not  be  tried  again.    Mr.  Justice 


OCTOBER  TERM,  1834.  6& 


United  States  v,  Gibert  et  al. 


Duncan  T?as  still  more  full  upon  the  point.    After  adverting  to 
the  case  of  The  People  ▼•  Qoodmn^  and  the  construction  there 
given  to  the  clause  now  under  consideration,  he  said^  '^  I  feel  a 
strong  conviction  that  the  construction  here  [there]  given  to  this 
provision  of  the  Constitution  of  the  United  States,  engrafted  into 
the  Constitutions  of  Delaware,  Kentucky,  and  Tennessee,  and 
made  an  article  in  the  Bill  of  Rights  of  this  State,  is  not  the  true 
one,  and  that  the  provision  that  no  person  can  be  put  twice  in 
jeopardy  of  life  and  limb,  means  something  more  than  that  he 
shall  not  be  twice  tried  for  the  same  offence.    It  is  borrowed 
from  the  common  law  ;  and  a  solemn  construction  it  had  receiv* 
ed  in  the  courts  of  common  law  ought  to  be  given  to  it,"  &tc. 
^'  This  is  not  the  signification  of  the  words  used  in  their  common 
use  nor  in  their  grammatical  or  legal  sense.    '  Twice  put  in 
jeopardy/  and  '  twice  put  on  trial/  convey  to  the  plainest  underr 
Standing  diffirent  ideas,  be.''    *^  There  b  a  wide  difierence 
between  a  verdict  given  and  jeopardy  of  a  verdict.    Hazard^ 
peril,  danger  of  a  verdict,  cannot  mean  a  verdict  given.    When-* 
ever  the  jury  are  charged  with  a  prisoner,  where  the  offisnce  is 
punishable  by  death,  and  the  indictment  is  not  defective,  he  is 
in  jeopardy  of  life."   And  he  accordingly  held,  that  in  that  case 
the  jury,  having  been  discharged,  without  giving  any  verdict,  for 
an  unjustifiable  cause  and  without  necessity,  the  prisoner  was 
not  liable  to  be  tried  again.    And  here  I  might  repeat,  a  fortu 
on,  if  the  jury  had  given  a  verdict  he  could  not  be  tried  again. 
The  same  question  came  before  the  Supreme  Court  of  North 
Carolina,  in  T%e  State  v.  Oarrigues,  (1  Hayw.  R.  241),  and 
very  recently  again  (in  1828)  in  the  matter  of  Spier  y  (1  Dever. 
R.  491),  before  the  same  Court,  where  the  jury  in  a  capital  case 
had  been  discharged  without  legal  necessity  and  had  given  no 
verdict.    The  Court  held  that  the  prisoner  could  not  be  again 
tried.    Upon  this  occasion  the  cases  in  the  Supreme  Courts  of 
Massachusetts,  New  York,  and  Pennsylvania  were  cited ;  and 
the  Court  adopted  that  of  the  Supreme  Court  of  Pennsylvania ; 
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and  affirmed  the  exposition  of  the  clause  given  by  that  Court, 
that  no  man  shall  be  twice  put  in  jeopardy^  8z;c.  for  the  same 
ofl^nce.  Mr.  Justice  HaU  said,  ^^  when  the  jury  were  thus 
charged  with  the  prisoner  he  certainly  stood  upon  his  trial ;  bis 
life  was  jeopardized ;"  and  he  afterwards  proceeded  to  the  ex- 
ceptions of  a  discharge  from  necessity,  and  when  the  indictment 
is  bad.  Mr.  Chief  Justice  Taylor  delivered  a  more  elaborate 
opinion,  insisting  that  "  twice  put  in  jeopardy,"  and  "  twice  put 
on  trial,"  convey  to  the  mind  several  and  distinct  meanings ;  for 
we  can  readily  understand  how  a  person  has  been  in  jeopardy, 
upon  whose  case  the  jury  have  not  passed.  The  danger  and 
peril  of  a  verdict  do  not  relate  to  a  verdict  given.  When  the 
jury  are  impannelled  upon  the  trial  of  a  person  for  a  capital 
offence,  and  the  indictment  is  not  defective,  his  life  is  in  peril  or 
jeopardy,  and  continues  so  throughout  the  trial. 

Now,  whatever  diversity  of  opinion  there  may  be  among  these 
learned  Judges  as  to  the  right  and  power  of  the  Court  to  dis- 
charge the  jury  in  a  capital  case  from  giving  any  verdict,  except 
in  cases  of  extreme  necessity,  all  of  them  agree  in  this,  that 
after  a  verdict  once  given  by  the  jury  in  a  capital  case,  upon  a 
good  indictment,  the  party  cannot  be  again  tried  for  the  same 
o&nce ;  and  that  such  an  attempt  would  be  a  violation  of  the 
Constitution  of  the  United  States.  The  judges  in  Pennsylvania 
and  North  Carolina  go  farther,  and  deem  the  case  within  the 
prohibition  of  the  Constitution,  if  the  party  is  once  put  upon 
trial  before  a  jury,  and  the  jury  b  discharged  without  giving  a 
verdict,  except  in  cases  of  extreme  necessity. 

Upon  the  question  of  discharging  a  jury  in  capital  cases,  the 
Supreme  Court  of  the  United  States  have  in  the  case  of  United 
States  V.  PereZy  (9  Wheaton  R.  579),  adopted  the  doctrine  of 
the  Supreme  Court  of  New  York.  Upon  that  occasion  the 
Court  did  not  go  into  any  exposition  of  the  clause  in  the  Con- 
stitution now  under  consideration  ;  but  simply  stated  that  in  the 
case  of  Perez,  the  prisoner  had  not  been  convicted  or  acquitted, 
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and  therefore  might  again  be  put  upon  his  defence.  But  I 
think  I  may  say,  that  it  was  never  for  a  moment  at  that  time 
understood  by  the  Courts  that  if  there  had  been  a  verdict  of 
conviction  or  acquittal,  the  prisoner  could  be  again  tried  for  the 
same  ofience.  The  point  was  not  before  the  Court,  and  was 
not  at  all  examined. 

In  the  very  recent  case  of  TAe  People  v.  Comsiock,  (8  Wend. 
R.  549),  the  Supreme  Court  of  New  York  treated  it  as  perfectly 
certain  and  settled  ^'  that  in  offences  greater  than  misderoeanorsi 
a  new  trial  cannot  be  granted  on  the  merits,  even  where  the 
prisoner  has  been  convicted ; "  and  the  Court  placed  the  doc- 
trine upon  the  same  basis  on  which  the  English  cases  already 
cited  have  put  it.  I  am  not  unaware  that  there  is  some  general 
language  attributed  to  the  Court  in  J%e  People  v.  Stone^  (5 
Wend.  R.  36),  which  may  bear  a  di^rent  interpretation.  But 
it  was  a  mere  obiter  dictum,  and  stands  overruled  by  the  later 
and  more  exactly  considered  cases. 

Now,  in  the  face  of  these  authorities  bearing  directly  on  the 
point,  and  in  which  the  interpretation  of  the  clause  of  the  Con** 
stitution  was  before  the  Court,  I  confess  myself  greatly  distressed 
in  attempting  to  give  a  different  interpretation,  without  reducing 
the  words  to  an  unmeaning  formulary,  vox  et  praterea  nihU.  I 
find  that  my  brother,  the  late  Mr.  Justice  Washir^ton^  in  the 
case  of  United  States  v.  Haskell,  (4  Wash.  Cir.  R.  402),  where 
a  jury  had  been  discharged  in  a  capital  case,  before  verdict,  on 
account  of  the  insanity  of  one  of  the  jurymen^  held  that  there 
might  be  a  new  trial ;  and  that  the  discharge  was  no  bar  to  a 
further  prosecution-— upon  that  occasion,  he  said  that  the  jeop^ 
ardy  spoken  of  in  this  article  can  be  interpreted  to  mean  nothing 
short  of  the  acquittal  or  conviction  of  the  prisoner,  and  the  judg- 
ment of  the  Court  thereon.  And  he  asserted  this  to  be  the 
meaning  affixed  to  the  expression  of  the  common  law.  Upon 
this  I  should  greatly  doubt  as  a  doctrine  universally  true,  espe^ 
daily  when  I  find  that  it  difibrs  from  the  doctrine  mamtained  by 
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Mr.  Justice  Blackstone  in  his  ComnieDtaries,  (4  Comm.  836), 
as  well  as  io  some  other  authorities  ;  ^  for,  then^  there  would  be 
no  dbtinction  between  the  plea  of  autre  foits  convict  and  the 
plea  of  autre  foits  attaint^  of  the  same  o&nce  ;  and  yet  a  dis- 
tinction is  manifestly  maintained  between  them.  And  if  it  were 
even  true  that  the  plea  of  autre  foits  acquit  or  autre  foits  cot^ 
vict  without  a  judgment,  could  not  be  pleaded  technically  as  a 
bar  to  another  prosecution  or  another  indictment,  it  would  not 
follow  that  it  might  not  be  a  good  bar  to  a  new  trial  upon  the 
same  indictment,  when  there  had  already  been  one  trial  regularly 
had  upon  the  ground  of  the  maxim  already  adverted  to ;  for 
upon  the  first  trial  the  life  of  the  prisoner  was  certainly  in  jeo- 
pardy. Mr.  Justice  Washington  afterwards  says,  that  the  article 
does  not  apply  to  a  jeopardy  short  of  a  conviction;  which  may 
be  true,  if  we  are  to  understand  by  conviction  (as  is  certainly 
the  legal  sense),  a  verdict  against  or  confession  by  the  party  of 
record.'  But  what  with  me  is  decbive  against  the  constructicHi 
of  the  clause  of  the  Constitution  given  by  Mr.  Justice  Washtng- 
ton  is,  that  he  puts  it  as  clear  upon  his  interpretation,  that  after 
a  verdict  of  acquittal  in  a  capital  case  (upon  a  good  indictment) 
the  Court  might  still  award  a  new  trial  against  the  prisoner. 
And  be  puts  the  case  (to  illustrate  this  doctrine)  of  an  acquittal 
of  the  prisoner  procured  by  his  own  firaud.  Now,  I  am  not 
aware  that  the  maxim  has  ever  received  such  en  interpretation 
from  any  other  judge  ;  and  all  the  authorities  which  I  have  seen 
are  against  it.  I  confess  my  extreme  repugnance  to  adopt  any 
interpretation  of  the  maxim,  which  shall  lead  to  such  conse- 
quences.   It  would  remove  the  whole  force  of  the  prohibition, 


*  See  on  this  subject,  Vaux's  Case,  4  Co.  R.  44, 45.  Wigg's  Case,  4 
Co.  R.  45, 46.  3  Hawk.  P.  C.  eh.  36, 8. 13, 8. 14, 8. 19.  But  see  2  Hale 
P.  C.  eh.  33,  p.  251 ;  ch.  55,  p.  391 ;  cb.  31,  p.  243. 

*  See  4  Black.  Comm.  982.  And  4  Co.  R.  46.  2  Hawk.  P.  C.  cb.  36, 
8. 9.    1  Chitty,  Crim.  Law,  46at»  (2d  London  edit) 
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and  submit  the  wbde  subject  in  crimioal  triak  to  the  discretion 
of  che  Court.  I  have  always  understood  that  the  great  object 
of  this  clause  was,  on  the  contrary,  to  take  away  all  discretion, 
and  to  Ibrbid  all  Courts  of  the  United  States  from  trying  a  man 
twice  upon  a  good  indictment  for  the  same  offence. 

It  has  been  supposed  that  in  all  cases  of  conviction  there  may 
be  groood  to  grant  a  new  trial,  because  it  will  always  be  in  faror 
of  the  prisoner.    If  this  were  true,  the  difficulty  would  still  re- 
mam,  that  the  Constitution  does  not  provide  for  a  new  trial  only 
where  it  is  &vorable  to  the  prisoner.    If  the  twice  being  put  in 
jeopardy  is  referrible  only  to  cases  after  judgment,  and  not  after 
Terdict ;  and  before  judgment,  even  a  new  trial  may  be  granted, 
though  it  may  be  unfavorable  to  him.    Cases  of  conviction  may 
readily  be  conceived,  in  which  a  new  trial  may  be  injurious  to 
the  prisoner.    If,  after  conviction,  it  may  be  granted  at  his  re* 
quest,  it  may  also  be  granted  without  hb  consent.    Suppose  a 
man  indicted  for  murder  and  convicted  of  manslaughter;  can  a 
new  trial  be  granted  at  all,  unless  by  putting  him  twice  in  jeo* 
pardy  of  his  life  ?  Suppose  a  robbery  of  the  mail,  charged  in  the 
indictment  with  being  eflbcted  by  wounding  the  carrier,  or  put« 
tiqg  hb  life  in  jeopardy  (which  is  a  capital  offence)  and  there  b 
a  conviction  of  the  robbery  without  such  aggravated  circum* 
stances,  can  a  new  trial  be  granted,  upon  the  appbcauon  of  the 
goverament  or  of  the  prisoner  ?    Many  other  cases  of  a  like  na« 
ture  may  be  easily  put,  where  the  offence  in  an  aggravated  form 
b  a  capital  fek)ny,  and  without  such  aggravations  not.     Yet  the 
power  to  grant  a  new  trial  in  cases  of  conviction,  if  it  exists  at 
all,  b  general,  and  may  be  required  by  the  government  as  well 
as  by  the  prisoner. 

Upon  the  whole,  having  given  tbb  subject  the  fullest  conside* 
ration,  I  am,  npon  the  most  mature  deliberation,  of  opinion  that 
tbb  Court  does  not  possess  the  power  to  grant  a  new  trial,  in  a 
ease  of  a  good  indictment,  after  a  trial  by  a  competent  and  re* 
gular  jury,  whether  there  be  a  verdict  of  acquittal  or  convictioii* 
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My  judgment  i^i^  that  the  words  in  the  Constitution,  *'  Nor  shall 
any  person  be  subject,  for  the  same  offence,  to  be  twice  put  in 
jeopardy  of  life  or  limb/'  mean  that  no  person  shall  be  tried  a 
second  time  for  the  same  offence,  where  a  verdict  has  been  al- 
ready given  by  a  jury.  The  party  tried  is  in  a  legal  sense,  as 
well  as  in  common  sense,  in  jeopardy  of  hb  life,  when  a  lawfiil 
jury  have  once  had  charge  of  his  o£bnce  as  a  capital  oflbnce 
upon  a  good  indictment,  and  have  delivered  themselves  of  the 
charge  by  a  verdict.  In  this  respect  I  follow  the  doctrine  of 
the  Supreme  Court  of  New  York ;  and  the  doctrine  of  the  Su- 
preme Court  of  Pennsylvania  and  North  Carolina  goes  not  only 
to  the  same  extent,  but  includes  cases  where  the  party  is  cmce 
put  upon  his  trial  before  the  jury,  and  they  are  diacbaiged  from 
giving  a  verdict  without  extreme  necessity.  This  too  is  the 
clear,  determinate  and  well  settled  doctrine  of  the  common  law, 
acting  upon  the  same  principle,  as  a  fundamental  rule  of  criminal 
jurisprudence.  I  deem  it  a  privilege  of  inestimable  value  to  the 
citizen  ;  and  that  it  was  introduced  into  the  Constitution  upon 
the  soundest  principles  of  prudence  and  justice.  But  if  it  wore 
otherwise,  it  is  my  duty  to  administer  the  Constitution  as  it 
stands  and  not  to  incorporate  new  provisions  into  it.  If  tins 
clause  does  not  prohibit  a  new  trial,  where  there  has  ahready 
been  a  regular  trial  and  verdict,  then  it  is  wholly  immaterial 
whether  the  verdict  is  of  acquittal  or  of  conviction  of  the  of- 
fence ;  and  the  same  party  may,  in  the  discretion  of  the  Court, 
be  put  upon  his  trial  ten,  nay,  twenty  times,  if  the  Court  should 
deem  it  fit.  It  was  (as  I  think)  among  other  things,  to  get  rid 
of  the  terrible  precedents  on  this  subject  alluded  to  by  Lord 
JBo/e,  and  even  acted  upon  by  him,  in  the  reign  of  Charles  IL, 
in  discharging  juries  from  giving  verdicts  upon  frivolous  or  op- 
pressive suggestions,  that  this  great  maxim  of  the  common  law 
was  engrafted  into  the  Constitution.  The  Constitution  has  also 
in  another  clause  declared,  that  '^  no  fact  once  tried  by  a  jury 
shall  be  otherwise  re-examined  in  any  Court  of  the  United 
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States,  than  according  to  the  rales  of  the  common  law.''  The 
only  modes  of  making  this  re-examination  known  to  the  com- 
mon law,  are  by  a  writ  of  error  and  a  new  trial ,  and  if  by  the 
common  law  there  cannot  be  a  new  trial  in  a  capital  case,  after 
a  regular  trial  once  had  upon  a  good  indictment,  as  seems  to  me 
to  be  conclusively  established  by  the  English  authorities  already 
cited,  then  this  clause  also  carries  in  its  bosom  another  virtual 
prohibition. 

Lest  I  should  be  thought  to  have  overiooked  the  case  of 
United  States  v.  Daniel^  (6  WheatonR.  542),  where  the  Cir- 
cuit Court  divided  upon  the  motion  for  a  new  trial,  1  beg  only 
to  say  that  the  point  whether  the  Circuit  Court  bad  jurisdiction 
to  grant  a  new  trial  in  a  capital  case,  was  not  before  the  Court. 
It  was  a  mere  certificate  of  division  of  opinion  of  the  Circuit 
Court ;  and  the  Supreme  Court  held  that  it  had  no  jurisdiction 
to  entertain  the  point  certified,  so  fiu:  as  it  regarded  a  new  trial. 
If  the  language  used  by  me  m  the  Commentaries  on  the  Con- 
stitution (3  StoiyComm.  on  the  Const,  cb.  38,  s.  178),  should 
be  thought  to  inculcate  a  difiEerent  doctrine,  I  can  only  say  that 
I  do  not  so  understand  it.    I  have  no  doubt  that  there  are  cases 
where  there  maybe  a  new  trial ;  as  in  cases  of  a  mis-trial  by  an 
improper  jury.^    But  in  the  language  there  used,  it  should  be 
considered  that  the  author  was  not  summing  up  his  own  private 
or  judicial  opinions,  but  only  gathering  together  the  opinions  of 
others,  which  had  come  to  his  knowledge,  to  illustrate  the  text. 
But  if  there  be  any  erroneous  opinions  inculcated  in  those  Com- 
mentaries, which  upon  more  deliberate  examination  I  should 
deem  unfounded,  I  trust  that  I  shall  be  the  last  person  to  insist 
upon  them  as  obligatory  or  ccMrrect.    My  duty  as  a  Judge,  is  to 
pronounce  such  a  judgment  as  my  conscience  dictates,  without 
reference  to  any  preconceived  opinions.    But  I  freely  admit 


'  See  The  PeapU  v.  Kmf,  18  John.  R.  212;  2  Hawk.  b.  iLch.36,  &  15, 
Eex  ▼.  Kaie^  1  Lord  Raym.  R.  139 ;  2  Hawk.  P.  C.  ch.  27,  s.  104 ;  Id. 
ch.  47, 8. 12.    Arundeirs  Case,  6  Co.  R.  14. 
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that  I  see  Dothing  io  that  passage  of  the  Coamieiitaries,  so  luras 
relates  to  the  grantiBg  of  new  triab,  which  I  deem  inoomct,  or 
which  I  wish  to  retract. 

It  may  be  thought  by  some,  that  there  may  be  great  inoon- 
veDienoe  io  the  establishoieDt  of  this  doctrine.  But  if  there  be, 
it  is  lor  those  who  possess  the  power  to  amend  the  Coostitutioo 
to  apply  the  proper  remedy.  For  mjrself,  1  entertain  great 
doubts  whether,  in  the  actual  administration  of  public  justice, 
the  present  doctrine  would  not  be  far  more  safe  and  useful  than  an 
unlimited  power  to  grant  new  trials  in  all  capital  cases,  at  the 
mere  discretion  of  the  Court.  It  may  be,  that  a  Court  may 
sometimes  err  in  the  proper  administration  of  the  law ;  and  it 
may  also  err  in  granting  or  refusing  a  new  trial.  But  the  coo- 
aciousness  that  the  trial  is  final,  will  always  impress  every  Court, 
mindful  of  its  duty,  with  the  utmost  caution  in  all  its  opinions 
and  judgments  in  capital  cases,  where  the  result  may  be  unfa* 
vorabie  to  the  prisoner.  It  will  naturally  bduce  it  to  lean  to 
the  side  of  mercy ;  and  it  will  look  anxbusly  to  the  dictates  of 
the  law.  But  still  if,  after  all,  errors  should  interrene,  it  wiU 
be  but  the  common  infirmity  of  the  administration  of  all  human 
justice.  And  the  prisoner,  even  in  such  a  case,  will  not  be 
wholly  without  redress.  He  may  apply  for  a  pardon  or  raitiga- 
tion  of  the  sentence,  to  the  Executive  ;  and  it  cannot  be  doubted 
that  the  Court  itself,  if  conscious  of  any  serious  error,  would 
cheerfully  aid  in  bis  application.  Hitherto  this  ultimate  appeal 
to  the  pardoning  power  has  been  deemed  satisfactory  and  safe 
in  the  land  of  our  ancestors  down  to  our  own  age ;  and  it  has 
been  deemed  equally  satisfactory  and  safe  in  all  those  States 
whose  jurisprudence  does  not  permit  a  new  trial  in  capital  cases 
under  like  circumstances. 

But  whatever  might  be  my  opinion  as  to  the  authority  of  this 
Court  to  grant  a  new  trial  in  capital  cases  generally,  I  shall, 
under  the  present  circumstances  go  over  all  the  grounds  insisted 
upon  by  the  prisoners'  counsel  (some  of  which  bebg  in  arrest 
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of  judgment,  are  kidisp^Mable  to  be  dbpesed  of  before  judg- 
meiiCi)  because  if  any  error  in  point  of  law  has  been  committed 
by  the  Court,  iejurious  to  the  prisoners,.  €9  upon  established 
priiici[de9  of  law,  tbej  ought  (if  the  Court  could  grant  it)  Vy 
have  a  new  trial,  I  shookl  feel  it  my'  duty  to  make  a  direct 
applicatioD  m  their  behalf  to  the  Elxecutire  for  a  pardon,  to  re« 
dress  tlie  error.  God  forbid  that  any  man  in  this  country  should 
suffigr  death  against  the  law,  iromi  the  mere  infirmity  of  judg- 
ment of  those  who  are  appointed  to  preside  at  bis  trial. 

The  first  cause  assigned  for  a  new  trial  is,  the  discovery  of 
new  evidence.  For  the  present  I  shall  pass  over  this  point,  in- 
tending to  examine  it  when  all  the  other  grounds  shall  have 
been  passed  under  review. 

The  second  cause  b,  that  the  prisoners  were  not  permitted  to 
be  tried  separately,  although  they  made  a  motion  for  this  pur- 
pose. Now,  this  has  been  long  since  setded  by  the  Supreme 
Court  of  the  United  States  to  be  a  matter,  not  of  rights  but  of 
soend  discretion  to  be  exercised  by  the  Court.  So  it  was  held 
ia  the  case  of  Vmied  States  v.  Marchani^  (12  Wheatcm  R.  480)^ 
upon  the  fullest  consideration.  The  sole  ground  upon  which 
the  present  motion  was  made,  wta  that  by  means  of  separate 
trials,  the  prisoners  wished  and  intended  to  make  use  of  the  tes-^ 
tsoKiny  of  each  other  in  their  defence.  Now  I  was  of  opinion, 
and  still  am,  that  the  reason  assigned  was  w4ioUy,  in  a  legal 
pobt  of  view,  inadequate  to  justify  the  Court  in  the  exercise  of 
such  a  discretion.  The  charge  was  a  charge  of  a  joint  piracy  on 
the  high  seas,  committed  by  all  the  prisoners,  found  by  the 
Grand  Jury  upon  their  oadis,  and  therefore  ta  be  taken  primA 
fade  to  be  well  supported  by  competent  evidence  before  them* 
There  b  no  pretence  now  to  say,  when  the  trbl  has  been  bad^ 
that  there  was  not  a  solid  ground  of  probable  cause  to  put  all 
the  prisoners  in  the  indictment  as  confederates  m  the  act,,  or 
that  any  of  the  prisonen  were  included  upon  mere  ialse  sug- 
gWtaons,  to  evade  their  testimony.    It  b  clear  by  law  that  eon- 
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federates  in  the  same  piracy^  put  upon  trial  at  the  same  time, 
are  not  competent  witnesses  for  each  other.  And  I  do  exceed- 
ingly doubt  whether  in  point  of  law  the  Court  possess  the  right 
to  make  witnesses  competent  in  a  trial  hj  aay  act  of  their  own^ 
who  would  otherwise  be  incompetent.  The  Government  has 
rights  as  well  as  the  prisoners.  The  Government  is  not  to  be 
deprived  of  its  rights  merely  because  the  prisoners  request  a 
separate  trial.  In  a  joint  trial  the  Government  has  a  right  ta 
exclude  all  the  prisoners  from  being  witnesses.  If  the  Court 
deprive  the  Government  of  this  right,  it  is  an  exercise  of  power 
which  may  sometimes  subvert  the  purposes  of  justice.  It  cer« 
tainly  does  not  necessarily  promote  it.  It  is  no  just  cause  of 
complaint  on  the  part  of  prisoners,  that  they  stand  jointly  in- 
dicted :  for  they  can  rarely  be  so,  except  where  they  have  mix- 
ed themselves  up  with  the  criminal  transaction  in  a  manner 
which  in  the  sober  judgment  of  the  Grand  Jury  implicates  them 
in  the  common  guilt.  I  have  never  before  known  a  case,  in 
wluch  the  sole  ground  for  a  separate  trial  has  been  to  make  the 
witnesses  competent  for  each  other.  In  the  only  cases  in  the 
Circuit  Court  in  which  a  separate  trial  has  been  granted,  there 
has  been  an  express  disclaimer  of  using  the  confederates  as  wit- 
nesses ;  and  the  defence  has  been  exclusively  placed  upon  seve- 
ral and  distinct  grounds.  In  the  present  case  the  main  argument 
was  at  the  trial,  and  now  is  rested  upon  a  defence  common  to  all 
the  prisoners,  viz.  that  the  robbery  was  not  by  the  Panda  or  her 
crew ;  but  by  some  other  vessel.  If,  therefore,  the  question 
were  now  to  be  decided  over  again,  I  should,  under  the  circum*' 
stances,  refuse  to  concur  in  a  separate  trial  of  the  prisoners.  I 
should  doubt  the  legal  right  so  to  do,  for  the  cause  assigned. 
And  I  cannot  but  think  that  the  granting  it  in  a  case  of  this  sort 
(in  which,  if  in  any  case,  there  ought  to  be  a  joint  trial,)  would 
be  an  abuse,  and  not  a  just  use  of  a  sound  discretion. 

The  third,  fourth  and  fifth  causes.embrace  in  different  forms 
the  same  subject  matter.    The  prisoners,  who  are  all  ibreigneis 
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and  strangers  to  our  institutions,  and  do  not,  as  far  as  we  know, 
speak  or  understand  the  English  language,  and  with  whom  the 
Court  could  communicate  only  by  an  interpreter,  were,  after  the 
indictment  was  found  against  them,  brought  into  court  and  were 
inforaaed  that  they  were  entitled  to  copies  of  the  indictment,  and 
should  be  furnished  with  them  two  full  days  before  they  were 
required  to  plead ;  that  they  were  entitled  to  counsel  to  assbt 
them  in  the  defence,  and  that  the  Court  would  assign  such  coun- 
sel as  they  desired,— -and  accordingly  the  learned  gentlemen, 
who  have  since  conducted  the  defence,  were  so  assigned  ;  and 
that  at  a  subsequent  time,  after  two  full  days,  they  would  be 
arraigned  and  required  to  plead  to  the  indictment.    Accordingly, 
after  this  period  had  elapsed  and  the  copies  were  duly  furnished, 
the  prisoners  were  brought  to  the  bar,  and  in  the  presence  of 
their  counsel  were  arraigned,  and  upon  their  arraignment  they 
severally  pleaded  Not  guilty.    But,  as  is  said,  the  Clerk  of  the 
Court  upon  this  arraignment  did  not  further  proceed,  upon  their 
pleading  not  guilty,  to  ask  the  prisoners  bow  they  would  be 
tried,  so  that  they  did  not  make  the  usual  and  common  reply, 
"By  Grod  and  the  country."     The  District  Attorney  then 
moved  the  Court  to  assign  a  time  for  the  trial  of  the  prisoners, 
and  accordingly,  at  the  request  of  the  prisoners'  counsel,  a  parti- 
cular day,  named  by  themselves,  was  assigned  for  the  trial.    It 
was  then  stated  to  the  prisoners,  that  they  were  to  be  tried  by  a 
jury,  that  the  list  of  the  jurors  would  be  furnished  to  each  of 
them  (and  they  were  accordingly  furnished)  two  full  days  before 
the  trial,  'that  they  might  exercise  their  full  right  of  challenge. 
Accordingly  at  the  time  assigned,  the  prisoners  were  brought  to 
the  bar  for  trial ;  they  were  then   distinctly  and  in  the  usual 
manner  informed  by  the  clerk,  that  they  were  then  set  at  the 
bar  to  be  tried,  and  that  the  good  men  and  true,  whom  he  was 
then  to  call,  were  to  pass  between  them  and  the  United  States 
at  the  trial ;  and  that  if  they  would  object  to  any  of  them,  they 
must  do  it  as  they  were  called  and  before  they  were  sworn. 
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Tbe  jury  were  accordingly  called,  and  not  the  slightest  objec- 
tion to  tbe  trial  by  tbe  jury  was  intimated,  either  by  tbe  prison- 
ers or  their  counsel ;  but  the  prisoners  proceeded,  with  tbe 
assistance  of  counsel,  to  make  their  challenges,  (amountmg,  I 
believe,  in  all,  to  thirty-six),  and  all  the  jurors  sworn  and  impan- 
nelled  were  those  to  whom  they  declared  that  they  bad  no  ob^ 
jection.  'J!he  whole  cause  was  then  most  elaborately  exammed 
and  heard ;  the  fullest  defence  made ;  and  the  jury  returned 
their  verdict,  as  it  appears  upon  the  record. 

Now,  the  objection  is,  not  that  no  similiter  is  joined  (for  it  is 
admitted  that  this  is  not  necessary)  but  that  there  is  no  issue  to 
tbe  country,  until  the  prisoners  have  expressly  put  themselves, 
by  the  words  already  quoted,  "upon  God  and  the  country;" 
and  that  until  such  an  issue  there  can  be  no  trial.  In  order  fully 
to  understand  the  nature  of  the  objection  it  may  be  well  to  state 
the  course  of  the  proceedings  at  the  common  law  in  England ; 
and  this  may  be  taken  from  the  very  ample  account  given  by 
Mr.  Justice  BlacJcsione  in  his  Commentaries,  (4  Comm.  ch. 
85,  p.  322  to  331.  Id.  ch.  26,  p.  332  to  341).'  When  the 
prisoner  is  brought  into  Court  to  answer  tbe  indictment,  he  is 
said  to  be  brought  in  to  be  arraigned  thereon  ;  for  "  to  arraign 
is  nothing  else  but  to  call  tbe  prisoner  to  the  bar  of  the  Court, 
to  answer  the  matter  charged  upon  him  by  tbe  indictment." 
The  indictmpent  is  then  read  to  him,  and  when  called  upon  to 
answer^  he  either  stands  mute  or  confesses  the  fact  (which  we 
may  call  incidents  to  the  arraignment),  or  else  he  pleads  to  the 
indictment.  Regularly  a  prisoner  is  said  to  stand  mute  upon 
being  arraigned  upon  a  capital  felony,  when  he  either  (1)  makes 
no  answer  at  all ;  or  (2)  answers  foreign  to  the  purpose  or  with 
such  matter  as  is  not  allowable,  and  will  not  answer  otherwise ; 
or  (3)  (what  is  most  material  to  the  present  purpose)  upon  hav- 
ing pleaded  not  guilty,  refuses  to  put  himself  upon  the  country. 


>  See  also  2  Hale  P.  C.  ck  43»  314  to  322.    Id.  ch.  28,  p.  216  to  225. 
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If  he  sajrs  oothing,  the  Court  ought  ex  officio  ta  impaunel  a 
jury  to  inquire^  whether  he  stands  obstinately  mute,  or  whether 
he  be  dumb  ex  visttaiione  Dei.  If  the  latter  is  the  case  the 
Court  proceed  to  the  trial,  and  examine  all  the  points,  as  if  he  had 
pleaded  not  guilty.  If  he  be  found  obstinately  mute,  in  cases  of 
treason  and  petit  larceny  and  misdemeanors,  his  standing  mute 
was  deemed  equivalent  to  a  conviction,  and  he  received  the  same 
judgment  and  execution.  In  other  capital  felonies  the  prisoner 
was  not  anciently  deemed  convicted,  but  for  bis  obstinacy  he 
received  the  terrible  sentence  of  penance,  or  peine  forte  et  dure 
(as  it  was  called)  which  in  substance  was,  that  he  was  put  itiio 
a  low  dark  chamber,  laid  on  his  back  naked,  and  a  weight  of  iron, 
as  great  as  he  could  bear,  placed  on  bis  body ;  he  was  to  have 
no  sustenance  save  only  on  one  day  three  morsels  of  the  worst 
bread,  and  on  the  second  day  three  draughts  of  standing  water 
that  should  be  nearest  to  the  prison  door ;  and  in  this  situation 
this  i^ould  alternately  be  his  diet  till  he  died.  And  this  re- 
mained the  law  in  England,  though  rarely  put  in  force,  until  the 
12  Geo.  3,  ch.  20,  when  it  was  enacted  that  all  persons  who 
should  stand  mute  on  being  anraigned  for  felony  or  piracy,  should 
be  deemed  convicted  of  the  ofience  and  punished  accordingly. 

We  next  come  to  consider  the  general  issue,  as  it  is  called, 
which  is  the  plea  of  not  guilty.  When  upon  his  arraignment 
the  prisoner  pleads  not  guilty,  the  Clerk  immediately  enters 
upon  the  record  not  guilty,  or  as  it  stood  anciently  abbreviated, 
turn  cul :  for  non  adpabilis  i^  and  immediately  the  reply  of  the 
government,  supposed  to  be  ^  given  viva  voce,  that  the  prisoner 
is  guilty  (and  by  Blackstone  supposed  to  be  indicated  by  the 
abbreviation  cul:  frit);  though  in  point  of  fact  such  reply  is 
never  formally  made.  When  this  is  done,  issue  is  then  said  to 
be  joined ;  for  Mr.  Justice  Blackstone  informs  us,  that  '*  imme- 

'  Mr.  Christian's  account  in  his  note  to  4  Black.  Comm.  340,  Note  (1)^ 
appears  to  me  fiir  more  probable  than  that  of  Mr.  J.  Blackst<me, 
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diate]y  upon  issue  joine4  it  is  inquired  of  the  prisoner,  by  what 
trial  he  will  make  his  innocence  appear/'  which  the  Clerk  does 
by  the  words,  *'  How  wilt  thou  be  tried/'     And  indeed  this 
must  necessarily  be  so,  for  until  an  issue  is  virtually  joined  be- 
tween the  parties,  there  is  nothing  to  be  tried,  and  of  course 
there  can  be  no  trial,  until  something  is  to  be  tried.    And  the 
question  propounded  becomes  thus  intelligible.    So  that  the  re- 
mark of  the  District  Attorney  is  critically  correct,  that  there  is 
a  joinder  of  the  issue,  before  we  arrive  at  this  stage  of  the 
arraignment/     In  order  to  ascertain  why  this  inquiry  is  made, 
it  is  necessary  to  state  that  anciently  in  England  the  party 
accused  had  his  choice  of  being  tried  in  one  of  two  manners,  by 
battel,  or  by  a  jury.     And  in  those  times  of  course  it  was  indis- 
pensable that  be  should  be  put  to  his  election.    If  he  chose  the 
trial  by  battel,  he  was  accustomed  to  say  that  he  would  be  tried 
by  God ;  if  by  a  jury,  that  he  would  be  tried  by  the  country. 
But  since  the  trial  by  battel  was  abolished  (as  it  has  been .  ibr 
ages  upon  indictments),  there  can  be  no  trial  but  by  a  jury ;  and 
hence  in  England,  where  the  old  form  was  still  retained,  the 
refusal  to  answer  that  he  would  be  tried  by  God  and  the  country 
was  treated  as  a  refusal  to  put  himself  upon  the  inquest  in  the 
usual  manner,  and  therefore  as  legally  standing  mute.     Now  in 
America,  the  trial  by  battel  was  never  introduced  at  all ;  and  the 
only  trial  since  the  first  setdement  of  the  country  has  always,  in 
criminal  cases,  been  by  a  jury  ;  and  could  not  be  in  any  other 
manner.    But  in  England  the  right  of  trial  by  battel  in  certaia 
cases  continued  down  to  our  own  day,  viz.  in  cases  of  appeals 
and  approvements ;  and  as  late  as  the  case  oiA$hford  v.  TAom- 
ton  (1  Bam.  and  Aid.  R.  405)  in  1818,  was  acted  upon,  though 
it  has  been  since  abolished  by  a  recent  statute.    The  continua- 
tion of  the  form  in  England  may  thus  be  easily  accounted  for ; 
and  though  in  America  it  has  very  probably  been  acted  upon  in 


^  See  1  Chitty,  Grim,  Law,  416. 
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many  States,  it  would  be  proper  only,  where  the  common  law 
rule  that  the  party  might  otherwise  be  deemed  to  stand  mute, 
was  in  force;  fori  believe  that  the  punishment  of  peine  forte 
et  dwrej  never  was  adopted  in  any  part  of  America.  And  it 
seems  to  me,  that  in  all  those  States,  where  the  Constitution 
provides  that  the  trial  of  all  crimes  shall  be  by  a  jury,  and  the 
prisoner  pleads  not  guilty,  it  is  a  mere  mockery  to  ask  him  bow 
he  will  be  tried,  for  the  Constitution  has  already  declared  how 
it  shall  be. 

But  be  this  as  it  may  under  the  state  governments,  I  am 

clearly  of  opinion,  that  the  form  is  wholly  unnecessary  under 

the  Constitution  and  laws  of  the  United  States  in  the  federal 

Courts.    The  Constitution  has  expressly  declared,  ''that  the 

trial  of  all  crimes  except  in  cases  of  impeachment  shall  be  by 

jury.''    It  is  imperative  upon  the  Courts,  and  prisoners  can  be 

lawfully  tried  in  no  other  manner.     As  soon,  therefore,  as  it 

judicially  appears  of  record  that  the  party  has  pleaded  not 

guilty,  there  is  an  issue  in  a  criminal  case,  which  the  Court 

are  bound  to  direct  to  be  tried  by  a  jury.     The  plea  of  not 

guilty  does  import  of  itself  a  tedder  of  a  proper  issue,   and 

the  Attorney  for  the  Government,  in  demanding  a  trial  of  that 

issue,  necessarily  requires  it  to  be  by  a  jury.     And  so  in  point  of 

fiict,  the  plea  of  not  guilty  is  always  understood  by  the  Court. 

When  the  Clerk  enters  it  upon  record,  in  making  up  the  record 

he  usually  adds  to  it ;  and  of  this  he  (the  prisoner)  puts  himself 

upon  the  country.    And  in  misdemeanors  this  is  the  common 

course  in  England.    And  why  ?    Plamly  because  in  the  case  of 

a  misdemeanor  there  never  could  be  any  other  trial  than  by  jury  ; 

and  therefore,  in  cases  of  misdemeanor  the  prisoner  never  is 

asked, ''  How  he  will  be  tried  ; "  but  his  plea  of  not  guilty  is 

of  itself  an  issue  to  the  country.    The  laws  of  the  United 

States  establbh  this  to  be  the  true  view  of  the  matter,  at  least  in 

the  courts  of  the  United  States.    The  Crimes  act  of  1790,  cfa« 

9,  8.  90,  provides  that  if  any  person  shall  be  indicted  for  treasouj 
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and  shall  stand  mute  or  refuse  to  plead,  or  shall  challenge 
peremptorily  abo^e  thirty-five  of  the  jury ;  or  if  any  person  be 
indicted  of  any  other  capital  ofience,  &c.,  if  he  shall  stand 
mute  or  will  not  answer  to  the  indictment,  or  challenge  peremp- 
torily above  twenty  of  the  jury,  the  Court  in  any  of  these  cases, 
shall,  notwithstanding,  proceed  to  the  trial  of  such  person,  as  if 
he  had  pleaded  not  guilty,  and  render  judgment  thereon  accord- 
ingly. And  the  act  of  1825,  ch.  276,  s.  14,  provides  the  like 
rule  in  regard  to  oiSences  not  capital,  declaring  that  m  such  cases 
the  Court  shall  proceed  to  the  trial  of  such  person  as  if  he  had 
pleaded  not  guilty,  and  upon  the  verdict  render  judgment  accord- 
ingly. Both  of  these  statutes  clearly  establish  that  the  party  is 
not  to  be  understood  to  stand  mute,  when  he  has  pleaded  not 
guilty ;  and  that  as  soon  as  the  plea  of  not  guilty  is  put  in,  the 
cause  must  be  tried  by  the  jury.  It  is  impossible,  consistently 
with  the  language  of  these  acts,  for  the  Court  to  adjudge  that  the 
party  stands  mute,  when  he  pleads  not  guilty ;  and  if  he  does 
not,  in  contemplation  of  law,  stand  mute  after  such  plea,  then 
the  plea  of  not  guilty  includes  every  thmg  essential  to  put  him 
on  trial  by  the  jury. 

It  ought  to  be  added,  that  the  present,  being  a  charge  of 
piracy  on  the  high  sesis,  was  not  originally  or  practically  within 
the  ancient  rules  of  proceedings  at  the  common  law  on  land. 
On  the  contrary  until,  the.  statute  of  28  Henry  8,  ch.  13,  pira- 
cies on  the  high  seas  were  exclusively  triable  in  the  Admiralty 
according  to  the  course  of  the  civil  law ;  and  that  statute  first 
made  them  triable  by  a  jury  in  the  common  form  of  jury  trials.^ 
So  that  the  trial  by  battel  was  never  applied  to  them ;  nor  until 
the  statute  of  Henry  8,  were  the  forms  of  arraignment  conse- 
quent thereon  at  the  common  law. 

Besides : — ^What  is  the  reason,  even  at  the  common  law,  of 
asking  the  prisoner  how  he  will  be  tried?    It  is  to  ascertain 


^  4  Bhck.  Comm.  71, 269.    1  Hawk.  P.  C.  b.  L  cb.  20,  s.  17, 18. 
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whether  be  conseDts  to  a  trial  by  jury*  If  be  does  coosent  in 
any  clear  and  determinate  manner,  it  is  manifest  that  be  cannot 
object  that  the  form  has  not  been  gone  through^  if  the  substance 
hai^  been  preserved.  Now,  m  the  present  case  there  is  the  most 
ample  proof  of  a  consent,  if  consent  were  necessary,  by  the 
acts  of  the  prisoners,  and  of  their  counsel  before  and  at  the  trial. 
And  if  the  prisoners  had  refused  to  consent,  the  trial  must  have 
been  in  the  same  manner  precbely  as  it  has  been  bad.  But  I 
confess  for  one,  that  I  deem  it  a  little  short  of  an  absurdity  in  the 
Courts  of  the  United  States  to  call  upon  the  prisoners,  after  they 
have  pleaded  not  guilty,  to  say  how  they  will  be  tried,  when  the 
constitution  and  laws  have  peremptorily  required  the  trial  to  be 
by  jury.  Suppose  the  prisoners  had  been  asked,  how  they 
would  be  tried,  and  they  had  answered  that  they  wished  for  no 
trial  at  all;  roust  not  the  Court  have  proceeded  to  try  them 
upon  the  plea  of  not  guilty  ?  Suppose  they  had  answered  that 
they  wished  to  be  tried  by  the  Court,  could  the  Court  have 
tried  the  cause  otherwise  than  by  jury?  Suppose  they  had 
been  silent  as  to  bow,  and  when,  and  whether,  they  should  be 
tried,  could  the  Court  have  done  otherwise  than  order  a  trial  by 
jury  ?  We  have  no  authority  to  inflict  the  punishment  of  the 
petfte  forte  et  dare  (and  I  trust  our  courts  never  will  have  it), 
and  our  laws  manifestly  contemplate  no  such  thing  as  either 
legal  or  necessary.  It  appears  that  by  a  recent  statute  in  Eng- 
land (Stat.  8  Geo.  4.  ch  28)  it  is  provided  that,  if  a  person  being 
arraigned  upon  an  indictment  for  treason,  felony,  or  piracy,  shall 
plead  thereto  a  plea  of  not  guilty,  he  shall  by  such  plea,  with-* 
out  further  form,  be  deemed  to  have  put  himself  upon  the  coun- 
try for  trial.  And  this  is  precisely  what  our  laws,  in  my  judg- 
ment, do  in  effect  prescribe.  The  provision  was  indispensable  in 
England,  since  the  refusal  of  the  prisoner  to  state,  after  he  had 
pleaded  not  guilty,  how  he  would  be  tried,  was  deemed  in  law 
as  standing  mute.  In  our  law  be  cannot  be  deemed  to  stand 
mute,  when  he  has  pleaded  not  guilty.    The  constitution  de- 
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cides  how  he  shall  be  tried|  independeDt  of  any  election  on  hb 
part.  The  plea  of  not  guilty  puts  the  party  for  all  purposes 
upon  his  trial  by  jury.  My  judgment,  therefore,  is  that  there  is 
nothing  in  this  objection. 

The  sixth  cause  respects  the  overruling  by  the  court  of  a 
question  asked  by  the  prisoners'  counsel,  the  relevancy  of  which 
was  not  perceived  by  the  Court,  and  the  counsel  refused  to  state 
it.  The  fact  afterwards  came  out  (I  believe)  incidentally  upon 
the  answer  to  other  questions.  But  at  all  events,  the  relevancy 
of  the  question  not  having  been  shown  at  the  time  (and  indeed 
not  even  now  at  the  argument),  it  is  clear  that  there  is  no 
ground  to  say  that  it  ought  to  Ijave  been  put.  It  would  other- 
wise happen,  that  the  right  of  cross-examination  might  extend 
to  every  thing,  whether  it  were  material  or  immaterial,  which 
bad  occurred  in  the  whole  course  of  the  witness's  Ufe« 

The  seventh  objection  relates  to  certain  supposed  errors  in 
the  instruction  of  the  Court.  The  first  specification  respects  the 
supposed  remark  of  the  Court  that  Perez  was  not  an  accomplice. 
What  the  Court  actually  said  was  this — ^After  stating  to  the  jury 
that  a  conviction  ought  not  to  be  upon  the  naked  testimony  of 
an  accomplice,  unless  strongly  corroborated  by  other  evidence 
or  circumstances ;  the  Court  said,  that  it  was  not  to  be  taken  as 
a  matter  of  course  that  Perez  was  an  accomplice.  That  was 
for  the  jury  to  consider.  Perez,  in  his  testimony,  utterly  denied 
that  he  was  an  accomplice ;  the  defence  was,  that  the  crime 
was  never  committed  by  any  of  the  crew  of  the  Panda ;  and  if 
the  crime  never  was  committed  at  all,  Perez  could  not  be  an 
accomplice.  The  government  alone  insisted  that  Perez  was 
an  accomplice.  And  under  these  circumstances,  the  jury  were 
to  say,  whether  he  was  an  accomplice  or  not,  upon  the  evidence. 
It  is  now  argued  (as  I  understand  it),  tbat  Perez  might  have 
been  an  accomplice,  although  the  crime  was  never  committed. 
This  appears  to  me,  in  point  of  law,  wholly  unmaintainable—* 
and  at  all  events,  the  Court  left  the  matter  to  the  jury  upon  the 
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whole  facts,  exactly  as  the  evidence  and  circumstances  placed  it 
before  them. 

The  next  specification  is  to  the  supposed  instruction  of  the 
Court,  as  to  the  effect  of  the  non-production  of  the  written  ex- 
aminations, under  the  circumstances.  These  circumstances  took 
place  in  the  presence  of  the  Court  and  jury.  The  counsel  for 
the  prisoners  made  a  written  demand  of  the  District  Attorney 
to  produce  the  examinations  of  Perez  and  several  of  the  pris* 
oners  taken  at  Fernando  Po ;  the  District  Attorney  ofifered  to 
produce  them,  if  the  prisoners  would  read  them,  or  suffer  them  to 
be  read,  to  the  jury.  The  counsel  for  the  prisoners  declined  to 
receive  them  upon  that  condition.  But  they  afterwards  stated  that 
the  District  Attorney  might,  if  he  chose,  read  them  to  the  jury, 
as  papers  produced  by  him ;  and  they  would  waive  any  objec- 
tion to  the  examination  of  Perez  being  under  oath.  The  Dis* 
trict  Attorney  declined  so  doing,  saying  he  was  not  in  the  habit 
of  using  the  confessions  of  prisoners  against  them.  Such  was 
the  substance  of  the  proceedings — and  the  Court  were  asked, 
under  these  circumstances,  to  instruct  the  jury  that  the  suppres- 
sion of  the  examination  of  Perez  by  the  District  Attorney, 
afibrded  a  legal  presumption,  that  if  produced,  that  examination 
would  be  unfavorable  to  the  credit  of  Perez.  Whether  the 
District  Attorney  was  right  or  not  in  insisting  upon  the  with- 
holding of  the  examinations,  unless  upon  the  terms  proposed  by 
himself;  and  whether  the  counsel  for  the  prisoners  were  discreet 
or  not  in  their  offer,  which  was  not  accepted,  are  matters  with 
which  the  Court  had  nothing  to  do,  and  upon  which  they  were 
not  bound  to  express  any  opinion ;  and  with  which  I  do  not  now 
intermeddle,  for  they  are  matters  properly  resting  in  the  discretion 
of  the  counsel  on  each  side.  But  the  Court  left'  the  whole 
matter  to  the  jury,  instructing  them  that  they  might  draw  such 
inferences  from  the  circumstances,  in  evidence,  as  they  pleased, 
and  which  were  warranted  by  them,  provided  they  were  not 
unfavorable  to  any  of  the  prisoners — and  that  they  ought  not  to 
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presume  any  tbiog  frotB  these  circumstances  against  the  pris- 
oners. In  this  instruction  I  cannot  now  perceive  any  thing  ob- 
jectionable. And  1  know  not  how,  consistently  with  the  rules 
of  law,  the  Court  could  have  told  the  jury  that  the  circumstan- 
ces aflforded  a  legal  presumption  against  the  credit  of  Perez. 

Another  specification  is  the  supposed  instruction  of  the  Court 
as  to  Captain  Trotter's  liability  for  loss  and  damages  occasioned 
by  the  capture  of  the  Panda.  At  the  trial  a  vast  deal  of  argu- 
ment was  urged  to  the  jury  by  the  closing  counsel  for  the  pris- 
oners, to  establish  gross  misconduct  on  the  part  of  Captaia 
Trotter,  and  his  liability  to  losses  and  damages  for  his  acts ;  and 
thus  to  found  imputations  that  he  had  a  vital  interest  in  this 
prosecution,  and  to  mfluence  the  testimony  of  the  witn^ses* 
And  upon  the  present  motion,  the  same  line  of  argument  has 
been  with  even  more  zeal  and  earnestness  pressed  upon  the 
Court.  At  the  trial  the  Court  said,  that  tbey  did  not  perceive 
that  these  charges  were  made  out  by  the  evidence,  but  of  that 
the  jury  would  judge  for  themselves.  But  that  the  guilt  or 
innocence  of  the  prisoners  at  the  bar  did  not  depend  upon  the 
good  conduct  or  malconduct  of  Captain  Trotter.  That  Captaia 
Trotter  may  have  conducted  himself  incorrectly,  and  yet  the 
prisoners  may  be  guilty.  And  od  the  other  hand,  he  niay  have 
had  probable  cause  for  the  capture,  and  have  acted  bona  fide, 
and  with  the  most  correct  intentions,  and  yet  the  prisoners  may 
be  innocent.  This  instruction  I  then  thought,  and  still  think, 
entirely  correct ;  and  I  cannot  think  that  it  was  at  all  injurious 
to  the  prisoners. 

Another  specification  is  the  supposed  instruction  of  the  Court 
that  certain  confessions  of  the  prisoners  were  proper  for  the 
consideration  of  the  jury.  It  is  to  be  observed,  that  none  of 
these  confessions  were  brought  out  by  the  District  Attorney 
against  the  prisoners  upon  the  direct  examination  of  the  wit- 
nesses— but  they  were  all  brought  out  upon  the  cross-examina- 
tion of  the  prisoners'  own  coonseL    The  Court  stated  to  the 
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juiy  that  these  confessions  were  not  to  be  viewed  in  any  di&r* 
ent  light  from  their  coining  out  upon  the  cross-examination,  from 
what  they  would  be,  if  they  bad  come  out  upon  the  direct  ex- 
amination. But  that  these  confessions,  so  far  as  they  were  not 
reduced  to  writing,  were  in  the  case,  and  were  to  be  considered 
by  the  jury.  And  afterwards,  upon  the  suggestion  of  the  pris* 
oners'  counsel  (whether  rightly  or  not  I  do  not  now  say  in 
point  of  law)  that  the  confessions,  reduced  to  writing,  and  not 
sow  produced,  ought  to  be  disregarded  by  them,  although  they 
came  out  upon  direct  interrogatories  of  the  cross  examining 
counsel.  In  this  instruction  I  can  as  yet  perceive  no  error ; 
tbcMigh  I  confess  that  upon  farther  reflection,  I  do  doubt,  whether, 
finder  all  the  circum$tances  of  the  case,  the  Court  were  right  in 
directing  the  jury  to  disregard  the  confessions  of  the  prisoners 
which  were  reduced  to  writing  and  not  produced.  But  if  there 
was  any  enor  in  this  direction,  it  was  manifestly  £ivorable  to  the 
prisoners. 

The  next  specification  referred  to  the  same  matter  of  the 
suppression  of  the  said  written  examinations  and  confessions  of 
the  prisoners  by  the  District  Attorney,  under  the  circumstances 
above-mentioned,  and  called  upon  the  Court  to  instruct  the  jury, 
that,  under  the  circumstaticeSythe  suppression  of  these  writings 
afforded  a  legal  presumption  that,  if  the  same  were  brought 
forward,  the  effect  thereof  would  be  in  favor  of  the  prisoners. 
The  Court  left  the  matter  at  large  to  the  jury,  in  the  manner 
aboTCHfuentioned,  as  matter  of  fact,  and  presumption  of  fact,  to 
be  weighed  by  the  jury,  but  with  the  express  direction  that  they 
ought  not  to  presume  any  thing  therefore  unfavorable  to  the 
prisoners.  There  was  no  matter  of  presumption  of  law  in  the 
case,  but  of  presumption  of  fact  only;  and  I  am  entirely  satis- 
fied that  the  Court  did  all  that  it  ought  in  law  to  have  done  in 
this  direction. 

The  next  specification  is  upon  the  same  subject,  and  required 
the  Court  to  decide,  that  the  District  Attorney  ought  to  have 
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put  these  writinp  into  the  case,  or  the  parol  testimonj  of  the 
same  confessions,  which  bad  been  proved  to  be  reduced  to  writ- 
ing, ought  to  have  been  wholly  rejected,  and  considered  out  of 
the  case.  The  Court  did,  under  the  circumstances  (as  above 
stated),  direct  the  juij  to  disregard  the  parol  testimony  of  any 
of  the  confessions  which  were  reduced  to  writing.  The  District 
Attorney  did  offer  to  put  these  writings  into  the  case,  if  the  pri- 
soners' counsel  required  him  to  do  it.  So  that  there  is  no  legal 
ground  of  complaint  on  this  head. 

Another  specification  respects  the  confessions,  stated  to  have 
been  made  by  the  witnesses,  or  one  of  them,  of  some  of  the  pri- 
soners at  the  bar,  without  naming  them,  being  allowed  to  go  as 
evidence  to  the  jury.  Now,  the  confessions  thus  referred  to, 
were  brought  out  upon  pointed  interrogatories  in  the  cross-ex- 
amination :  and  the  counsel  for  the  prisoners  did  not  follow  up 
the  cross-examination,  and  ask  who  the  particular  prison^s 
were.  Upon  examining  my  minutes  of  the  testimony,  I  find 
that  Domingo  said,  that  he  heard  some  of  the  crew  confess  to 
the  captain  of  an  English  brig,  that  they  had  robbed  an  Ameri- 
can brig.  They  had  a  Portuguese  interpreter,  who  spoke  En- 
glish and  Portuguese.  The  first  five  that  were  captured,  con- 
fessed. Some  of  them  are  here.  He  afterwards  stated,  that 
some  of  them  were  examined  on  board,  and  some  on  shore,  at 
Fernando  Po;  and  he  proceeded  to  give  the  names  of  those  who 
confessed  at  Fernando  Po,  viz.,  Montenegro,  Garcia,  Castillo, 
Perez,  Delgado,  and  Guzman.  Now  there  was  evidence,  in 
other  parts  of  the  testimony,  to  show  that  the  five  who  were  first 
captured  were  Montenegro,  Garcia,  Castillo,  Perez,  and  Del- 
gado. Silveira  (another  witness),  according  to  my  minutes, 
testified  to  various  confessions.  Among  others,  he  stated  that 
be  went  in  an  English  transport,  with  five  others,  viz.  Delgado, 
Perez,  Garcia,  Montenegro,  and  Castillo,  to  Ascension;  that 
some  of  the  prisoners  at  the  bar  told  him  at  Ascension,  that  they 
bad  robbed  the  Mexican.    He  stated,  also,  that  they  had  con- 
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fessed  it  to  him,  not  once  or  twice,  but  several  times ;  that  the 
three  of  the  prisoners,  who  were  present  at  the  governor's  house 
at  Fernando  Po,  said  they  had  robbed  the  Mexican  ;  that  the 
daj  before  they  denied  it,  but  this  last  day  they  all  confessed  it, 
and  laid  the  blame  to  the  captain  and  officers ;  that  the  declara- 
tions at  the  governor's  house  were  not  taken  down  in  writing. 
Now  these  are  but  a  part  of  the  confessions  stated  in  the  case, 
fer  Perez  stated  others ;  and  the  whole  matter,  as  matter  of  evi- 
dence, was  left  to  the  jury  under  all  the  instructions  in  the  case ; 
and  the  Court  instructed  the  jury  on  this  point,  that  if  the  per- 
sons who  made  the  confessions  at  any  time  were  not  identified, 
but  the  statement  was  only  that  some  did,  or  three  did  confess, 
not  being  named,  and  not  being  identified,  such  confessions  could 
not  be  applied  to  any  of  the  prisoners  in  particular  as  proofs  of 
his  guilt ;  but  the  evidence  under  such  circumstances  being  in 
the  case,  might  be  weighed  by  them,  so  far  as  it  applied  to  the 
identification  of  the  Panda  as  the  vessel  which  committed  the 
robbery  of  the  Mexican.  Upon  the  most  mature  reflection,  I 
am  not  persuaded  that  there  was  any  error  in  this  instruction. 

The  next  specification  is,  that  the  Court  declined  to  instruct 
the  jury,  under  the  circumstances  stated  in  the  instmction 
prayed,  that  a  legal  presumption  arose  that  the  log-book  of  the 
Panda  was  taken  at  the  same  time  and  place,  and  by  the  same 
captors,  and  that  they  have  it,  or  have  destroyed  it.  Now, 
without  dwelling  upon  the  manifest  impropriety  of  giving  this 
instruction  as  asked,  as  it  assumes  certain  facts,  not  admitted  to 
be  proved,  the  Court,  in  my  judgment,  would  not  have  been 
justified  in  giving  any  such  instruction  as  a  matter  of  law:  But 
the  testimony,  so  far  as  there  was  any  evidence  on  the  point 
before  the  jury,  positively  denied  any  possession  of  the  log-book 
by  the  captors ;  and  Mr.  Quentin  directly  stated,  that  it  wai^  not 
on  board  at  the  time  when  he  boarded  and  captured  the  Panda ; 
and  that  he  never  heard  of  its  having  been  obtained  afterwards. 
And  there  was  not  a  tittle  of  proof  upon  the  other  side,  that  it 
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bad  come  to  the  possession  of  the  captors.  The  Coart  did, 
however,  instruct  the  jury,  that  if  they  did  believe  that  the  log- 
book of  the  Panda  had  come  to  the  possession  or  power  of  the 
captors,  or  of  the  government  officers,  their  omission  now  to 
produce  it  was  a  circumstance  unfavorable  to  the  captors,  and 
favorable  to  the  prisoners.  It  appears  to  me  that  this  was  going 
to  the  extreme  limits  of  the  law  in  favor  of  the  prisoners.  The 
next  specification  being  to  the  same  point  requires  no  further 
notice.  The  Court  gave  an  instruction  in  favor  of  the  prisoners, 
if  the  log-book  was  proved  to  be  in  the  possession  or  power  of 
the  government  prosecutors. 

The  next  specification  is,  that  the  Court  admitted  parol  evi* 
dence  to  establish  the  time  of  the  sailing  of  the  Panda  on  ber 
voyage  from  Havana  to  Cape  Mount,  and  to  prove  the  course 
and  termination  of  the  voyage,  without  proving  that  the  log* 
book  was  missing  or  lost.  This  objection  is,  as  I  understand  it^ 
founded  upon  the  notion  that  the  log-book  is  not  only  evidence 
of  these  facts,  but  the  only  proper  evidence,  and  the  best  evi- 
dence, if  it  can  be  produced.  I  do  not  so  understand  the  law* 
The  log-book  is  in  no  just  sense  proof  j9er  $e  of  the  facts  therein 
stated,  except  m  certain  cases  provided  for  by  statute.  It  is  not 
endence  under  oath.  It  does  not  import  legal  verity*  It  could 
not,  if  it  had  been  produced  by  the  prisoners,  have  been  per  a 
admitted,  (if  objected  to)  as  evidence  of  the  facts  stated  therein. 
It  would  be  mere  hearsay  not  under  oath.  It  might  be  intro- 
duced against  those  of  the  prisoners,  to  whom  it  should  be 
brought  home  as  having  a  concern  in  writing  or  directing  what 
should  be  contained  therein,  to  contradict  their  statements  or 
their  defence.  But  I  am  yet  to  learn  that,  parties  can  thus 
create  evidence  for  themselves  by  inserting  facts  in  a  log-book. 
I  know  of  no  such  rule  of  law ;  and  no  authorities  are  intioduced 
to  establbh  its  existence.  In  the  most  common  class  of  cases  in 
which  the  log-book  is  used,  those  of  insurance,  the  log-book  has 
never,  to  my  knowledge,  been  allowed  (if  objected  to)  as  pio<if  .df 
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the  loss  for  the  assured.  The  officers  or  others  of  the  crew, 
coDSUDtly  prove  all  the  facts  by  parol.  The  log-book  is  often 
called  for  by  the  underwriters  to  contradict  their  statements  on 
the  stand ;  or  to  control  or  weaken  the  influence  of  these  state- 
ments. , 

The  next  specification  is,  that  the  Court  declined  to  instruct 
the  jury  that  under  the  circumstances  proved,  resistance,  flight, 
or  the  destroying  of  the  Panda  by  her  officers  and  crew  would 
be  exercising  the  right  of  self-defence  on  the  part  of  the  said 
officers  and  crew.  For  myself,  I  confess  that  it  is  utterly  incon* 
ceivaUe  to  me,  how  the  Court  could  give  any  instruction  in  the 
manner  required  by  this  prayer.  What  were  the  circumstances  ? 
They  were  matters  of  iact  to  be  ascertained  and  fixed  by  th^ 
jury.  The  Coiul  could  not  affirm  what  they  were,  or,  before 
they  were  ascertained,  declare  to  what  extent  the  right  of  resist- 
ance might  go.  The  Court  cannot  judicially  know  why  and 
wherefore  the  flight  of  the  Panda's  crew  took  place.  It  may 
conjecture  that  the  jury  have  thought  that  it  was  occasioned  by 
a  fear  of  being  captured,  as  pirates.  But  we  cannot  say  so* 
Neither  can  we,  nor  could  we  at  the  trial  say  why  it  was  done, 
or  whether  it  was  done  for  other  justifiable  reasons.  It  did  not 
indeed  appear  from  any  evidence  in  the  case,  that  there  was  any 
resistance  to  capture  by  the  Panda's  crew.  And  the  defence 
expressly  denied  that  there  was  any  intention  to  blow  up  the 
vessel.  On  the  contrary,  an  elaborate  argument  was  introduced 
to  establish  the  contrary.  It  is  a  little  difficult,  therefore,  to 
see,  why  these  ingredients  should  have  been  thought  so  essential 
to  the  merits  of  the  case  presented  in  behalf  of  the  prisoners. 
But  the  Court  left  the  whole  matter  to  the  jury ;  and  stated  that 
if  the  Panda's  crew  did  believe  and  act  upon  the  ground,  that 
there  was  an  intended  hostile  attack  by  public  enemies  or  by 
pirates,  their  right  of  resistance  and  self-defence  in  any  manner, 
which  they  might  deem  most  beneficial,  was  not  to  be  doubted. 
Aaluadentood  the  application  of  the  prisoners'  counsel^  the 
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Court  enlarged  the  prayer  from  a  mere  hostile  attack  (which 
was  supposed  to  mean  an  attack  of  public  enemies)  to  an  attack 
also  by  pirates.  But  in  every  view  my  opinion  is  that  the  Court 
stated  the  law  correctly,  and  could  not  properly  have  gone 
farther. 

The  next  and  last  specification  under  this  head  is,  that  the 
Court  declined  to  instruct  the  jury  that  the  failure  of  the  govern- 
ment to  produce  the  witness,  who  (it  was  testified)  saw  the 
match  applied  for  the  purpose  of  blowing  up  the  Panda,  and 
removed  it,  afforded  a  legal  presumption  against  the  truth  of  the 
alleged  attempt  by  the  prisoner,  Ruiz,  to  destroy  the  Panda. 
Now  it  appears  to  me,  that  if  there  was  any  presumption  at  all 
to  be  drawn  from  this  failure  to  produce  the  witness,  it  was  a 
presumption  of  fact,  and  not  a  presumption  of  law ;  and  as  a  pre- 
sumption of  fact,  it  was  most  strenuously  urged  to  the  jury  by 
the  prisoners'  counsel.  The  argument  now  is,  that  although 
Mr.  Quentin,  who  was  upon  the  stand,  stated  that  he  was  on 
board  at  the  same  time  with  the  witness,  that  he  saw  the  smoke 
coming  from  the  cabin,  and  the  absent  witness  go  down,  and 
bring  up  the  match,  and  many  other  circumstances  to  establish 
an  intention  to  set  the  Panda  on  fire  and  blow  her  up  ;  yet  that 
his.  testimony  was  not  the  best  evidence  on  this  point,  and  ought 
to  be  rejected  ;  and  not  only  so,  but  the  failure  to  produce  the 
witness  afforded  a  legal  presumption  against  the  truth  of  the 
alleged  attempt  to  destroy  the  Panda.  It  appears  to  me  that 
the  whole  basis  of  the  argument  i3  founded  upon  a  mistake  of 
the  meaning  of  the  rule  of  law  as  to  the  production  of  the  best 
evidence.  The  rule  is  not  applied  to  evidence  of  the  same  na* 
ture  and  degree ;  but  it  is  applied  to  reject  secondary  and  inferior 
evidence  in  proof  of  a  fact,  which  leaves  evidence  of  a  higher 
and  superior  nature  behind,  in  the  possession  or  power  of  the 
party.  Thus,  if  the  party  offers  a  copy  of  a  paper  in  evidence, 
when  he  has  the  original  in  his  possession,  the  copy  will  be  re- 
jected, for  the  original  is  evidence  of  a  higher  nature.     So,  oral 
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testimony  is  ioadmissible  to  prove  the  contents  of  a  written  in« 
strument,  ^ben  the  paper  is  in  the  possession  or  power  of  the 
party  ;  for  it  is  not  of  so  high  a  nature  as  the  paper  itself.    But 
the  rule  does  not  apply  to  several  eye  witnesses  testifying  to  the 
same  facts,  or  parts  of  the  same  facts,  for  the  testimony  is  all  in 
the  same  degree ;  and  where  there  are  several  eye  witnesses  to 
the  same  facts,  they  may  be  proved  by  the  testimony  of  one 
only.     All  need  not  be  produced.     If  they  are  not  produced, 
the  evidence  may  be  less  satisfactory  or  less  conclusive  ;  but  still 
it  is  not  incompetent.     And  to  apply  the  principle  to  the  pre- 
sent objecUon,  Mr.  Quentin  was  a  competent  witness  to  prove 
all  the  fects,  which  he  knew,  which  went  to  establish  an  intention 
to  blow  up  the  Panda.     That  another  witness  might  have  proved 
mcMre  and  other  facts  to  the  same  purpose,  which  might  have 
been  more  full  and  satisfiu;tory  and  conclusive  to  the  jury,  does 
not  render  Mr.  Quentin's  testimony  incompetent.    The  defects 
m  the  evidence,  whatever  they  might  be,  are  very  proper  mat^ 
ters  of  observation  to  the  jury,  to  create  doubts  or  justify  disbe* 
lief  of  any  intention  to  blow  up  the  Panda.    But  the  jury  were 
to  judge  of  all  these  matters  in  weighing  the  whole  evidence  on 
this  particular  point.    A  witness  who  has  seen  a  party  write 
several  times  is  a  good  witness  to  prove  his  handwriting.    But 
a  clerk  in  the  counting-room  of  the  party,  who  has  seen  him 
write  innumerable  times,  would  be  in  many  cases  a  more  satis- 
factory witness  to  prove  the  handwriting.    But  nobody  can 
doubt  that  each  would  be  a  competent  witness  of  the  facts  within 
his  knowledge  to  prove  the  handwriting. 

Another  cause  assigned  for  a  new  trial  is,  that  the  jury  were 
fumbhed  with  newspapers  in  their  room,  and  did  read  them 
during  the  pendency  of  the  trial ;  and  subsequently  another 
ground  was  added  in  a  supplementary  paper,  that  the  jury  drank 
ardent  spirit  while  they  had  the  cause  in  charge.  It  is  impor- 
tant, to  a  right  understanding  of  these  objections,  to  state  the  real 
facts  and  circumstances  attendant  upon  the  trial.    The  trial 
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lasted,  I  believe,  about  fifteen  days,  during  which  time  the  jurj 
were  kept  together  night  and  daj  in  the  custody  of  officers. 
Some  of  them  were  engaged  in  very  pressing  business,  which 
required  them  to  communicate  with  friends  respecting  that  bun- 
ness ;  and  one  or  more  of  them  was  in  ill  health  during  the  trial, 
and  was  obliged  to  have  the  aid  of  a  physician.  These  cir- 
cumstances were  stated  in  open  court,  and  it  was  agreed  be- 
tween the  counsel  in  open  court,  that  the  jury  might  have  aU 
reasonable  refreshments  during  the  trial,  that  they  might  com- 
municate on  business  with  their  friends,  and  write  and  receive 
papers  from  their  friends  on  business,  the  papers  being  previoudy 
examined,  and  the  conversation  witnessed  and  heard  by  ooe  or 
more  of  the  officers  of  the  Court.  And  the  Court  requested 
the  jury  during  the  trial,  and  until  the  arguments  were  heard 
and  the  charge  given,  not  to  converse  with  each  other  on  the 
subject  of  the  trial,  in  order  to  keep  their  minds  open  to  the  last 
moment  to  all  the  merits  of  the  cause.  While  the  jury  wera 
thus  kept  together,  they  were  allowed  by  the  officers  of  the 
Court  attending  them,  to  read  the  public  newspapers,  the  officers 
first  inspecting  them  and  cutting  out  every  thing  that  in  any 
manner  related  to  the  trial.  And  it  now  appears,  as  well  froxa 
the  affidavits  of  the  officers,  as  from  the  affidavits  of  the  jury- 
men, that  in  point  of  fact  they  never  saw  any  thing  in  any 
newspaper  relative  to  the  trial.  The  officers  granted  the  iodul« 
gence  to  read  the  newspapers,  under  a  mere  mistake  of  their 
duty,  and  as  soon  as  the  charge  was  given  by  the  Court,  the  jury 
were  not  allowed  to  see  any  newspaper,  until  after  they  had 
delivered  their  verdict  in  open  court.  So  far,  then,  as  reading 
the  newspapers  went,  there  is  not  the  slightest  reason  to  believe 
that  it  could  or  did  in  fact  in  any  manner  whatsoever  afiect  the 
verdict  or  influence  the  jury.  The  evidence,  as  fiir  as  it  bears 
on  the  point,  negatives  any  supposition  of  this  sort.  And, 
speaking  for  myself,  I  must  say  that  considering  the  protracted 
nature  of  the  trial,  and  the  necessary  privations  of  the  jury,  and 
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the  importance  of  keeping  them  when  out  of  court  fix>in  too 
constant  meditation  upon  the  subject  of  the  trial  while  it  was 
yet  imperfectly  before  them,  I  do  not  doubt,  that  the  indul- 
gence had  a  tendency  to  tranquillize  their  minds,  and  to  keep 
them  in  a  state  of  calmness  and  freedom  from  anxiety  highly 
favorable  and  usefiil  to  the  prisoners  themselves.  Without 
doubt  it  was  a  great  irregularity  in  the  officers  of  the  Court, 
for  which  they  may  be  punbhable,  to  have  granted  this  indul- 
gence without  the  express  sanction  of  the  counsel  or  of  the 
Court.  I  am  not  aware  that  any  such  sanction  was  given. 
But  it  is  not  every  irregularity  of  officers,  which  would  justify  a 
Court  m  setting  aside  a  verdict  and  granting  a  new  trial,  or  treating 
the  matter  as  a  mis-trial*  The  Court  must  clearly  see  that  it 
is  an  irregularity,  which  goes  to  the  merits  of  the  trial,  or  justly 
leads  to  the  suspicion  of  improper  influence,  or  effect,  on  the 
conduct  or  acts  of  the  jurors.  We  must  take  things  as  they 
are  in  our  days.  Juries  cannot  now,  as  in  former  ages,  be  kept  in 
icapital  cases  upon  bread  and  water,  and  shut  up  in  a  sort  of 
gloomy  imprisonment,  with  nothing  to  occupy  their  thoughts. 
It  would  probably  be  most  dbastrous  to  the  administration  of 
justice,  and  especially  to  prisoners,  to  attempt,  in  these  days,  the 
enforcement  of  such  rigid  severities,  so  repugnant  to  all  the 
usual  habits  of  life*  And  for  one,  I  am  not  satisfied  that  the 
irregularity  in  the  present  case  has  been  in  the  slightest  manner 
prejudicial  to  the  prisoners ;  but  on  the  contrary,  as  far  as  the 
evidence  leads  me  to  any  conclusion,  I  should  deem  it  favora- 
ble to  the  prisoners.  The  indulgence  ceased  the  moment  when 
the  charge  was  given,  and  the  jury  were  then  put  upon  their 
own  solemn  and  exclusive  deliberations  on  the  case. 

The  other  ground  is,  that  the  jury,  while  they  bad  the  cause 
in  charge,  drank  ardent  spirit.  Now  it  is  most  material  to  state 
cert^n  facts  which  took  place  at  the  trial,  and  which  though 
wholly  passed  over  in  this  motion,  yet  essentially  affect  its  va- 
lidity and  force.    After  the  charge  was  given  by  the  Court  to 
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the  jury,  one  of  the  jurors  in  open  court  stated  that  he  had 
been  unwell  for  several  days,  and  still  was  so,  and  that  it  was 
impossible  for  him  under  the  circumstances  to  confine  himself  to 
water^  without  danger  to  his  health  ;  and  he  wished  permission 
to  use  such  spirit  as  might  be  required  for  his  health.  The 
counsel  for  the  prisoners  then  assented  in  open  court  to  this  in- 
dulgence, and  it  was  also  assented  to  by  the  District  Attorney, 
who  at  the  same  time  suggested  that  the  like  indulgence  ought 
to  be  extended  to  any  others  of  the  jurors,  whose  state  of  health, 
from  the  great  length  of  the  trial,  and  their  unusual  confinement, 
might  also  require  it.  The  counsel  for  the  prisoners  then  gave 
their  consent  to  this  extension  of  the  indulgence.  It  was  accor- 
dingly stated  to  the  jury  in  open  court  that  it  was  so  granted ; 
but  they  were  at  the  same  time  advised  to  use  the  indulgence 
as  little  as  possible,  and  in  as  moderate  a  manner  as  practicable. 

Now  upon  this  statement,  where  there  was  an  express  consent 
given  by  the  prisoners'  counsel  in  open  court  to  this  indulgence 
to  the  jurors,  it  seems  to  me  impossible  that  the  present  objec- 
tion can  be  sustained,  unless  it  is  shown,  that  the  indulgence  was 
grossly  abused,  and  operated  injuriously  to  the  prisoners.  Of 
this  there  is  not  the  slightest  proof,  nor  indeed  was  it  even  pre- 
tended at  the  argument.  On  the  contrary,  the  only  evidence  in 
the  case  to  establish  the  fact  of  drinking  ardent  spirits,  comes 
fix>m  one  of  the  jurors,  who  is  said  to  have  stated,  after  the  trial 
was  over,  that  he  was  sick  and  went  down  to  the  bar,  and  got  a 
glass  of  brandy  and  water.  The  juror  himself  has  not  been 
examined. 

And  this  renders  it  wholly  unnecessary  to  consider  the  au- 
thority and  bearing  of  the  cases  cited  at  the  bar  on  this  subject ; 
and  especially  the  cases  of  J%e  Peoph  v.  Douglass,  4  Cowen 
R.  26.  Brant  v.  Fowler ,  7  Cowen  R.  562,  and  Tht  People 
v.  JRamom,  7  Wendell  R.  417,  for  they  all  turn  upon  very  dif- 
ferent circumstances. 

The  other  parts  of  the  original  motion,  are  in  arrest  of  judg- 
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meDt,  if  the  motion  for  a  new  trial  should  be  denied.     Some  of 
the  causes  assigned  for  this  purpose,  viz.  those  respecting  the 
arraignment,  and  that  there  was  no  joinder  of  issue,  and  no  put- 
ting themselves  upon  the  country  for  trial  by  the  prisoners,  have 
been  already  considered.     It  only  remains  to  take  notice  of  the 
objections  taken  to  the  sufficiency  of  the  indictment.    The  first 
objection  is,  that  no  venue  is  laid  in  the  indictment ;  that  is,  that 
no  particular  place  is  stated  on  the  high  seas  at  which  the  rob- 
bery was  committed,  but  it  is  only  alleged  that  it  was  committed  on 
the  high  seas.    And  reference  has  been  made  to  some  mdict- 
ments  in  cases  of  piracy,  where  the  offence  is  stated  with  more 
particularity  of  place,- for  example,  '^  on  the  high  seas  in  a  certain 
place  distant  about  ten  leagues  from  Cursheen,  &c.''  and  ^^  on 
the  high  seas  about  a  half  league  distant  irom  Leghorn,  &c.'" 
But  there  certainly  are  precedents  which  contain  no  such  speci- 
fication of  place,'  and  in  all  the  indictments  for  piracy  in  this 
district  (which  have  been  numerous,  and  upon  which  convictions 
and  executions  have  taken  place),  our  researches  have  not  de- 
tected a  single  one  in  which  such  locality  of  place  is  to  be  found. 
The  indictment  has  usually  charged  the  piracy  to  be  committed 
upon  the  high  seas  within  the  admiralty  and  maritime  jurisdiction 
of  the  United  States,  and  out  of  the  jurisdiction  of  any  particular 
State,  as  it  is  charged  in  the  present  indictment,  and  without  any 
fiirther  specification  of  place.    And  I  am  not  aware  that  any  dif* 
ferent  course  of  practice  has  been  adopted  m  any  other  district. 
Now,  it  is  certainly  not  sufficient  proof  that  an  indictment  is 
bad  substantially,  to  show  that  forms  can  be  found  which  are 
more  special  and  particular  in  their  allegations  of  place  ;  for  such 
particularity  may  be  adopted  only  ex  majari  cauiela  by  the 
pleader.    It  will  be  necessary  to  sustain  the  objection  to  show 


^  See  3  Chitty  Crim.  Law,  1130,  &c.     Id.  1135.    (English  Edit.)    See 
alio  Kidd's  case,  14  HoweU,  State  Trials,  130, 147, 187, 188, 189, 190. 
*  See  3  Chitty  Crim.  Law,  1135.    (EngliBh  Edit.) 


I 


86  MASSACHUSETTS. 


United  SUtes  r.  Gibert  et  aL 


some  authorities,  which  establish  the  necessity  of  ayerriog  such 
special  locality  of  the  offence,  or  some  principle  of  law,  which 
leads  to  the  same  conclusion.  No  such  authority  or  principle 
has  been  shown  upon  the  present  occasion.  My  opinion  is  that 
the  objection  b  unfounded  in  point  of  law ;  and  that  the  aver- 
ment in  the  indictment,  that  the  offence  was  committed  on  the 
high  seas  within  the  admiralty  and  maritime  jurisdiction  of  the 
United  States,  and  out  of  the  jurisdiction  of  any  particular  State, 
is  sufficient  certainty  for  all  the  purposes  of  the  indictment  and 
trial,  without  any  other  particular  designation  or  averment  of  the 
locality  of  the  offence.  If  such  particular  designation  or  aver* 
ment  of  locality  had  been  put  into  the  indictment,  it  could  not 
have  tied  up  the  proofs  to  that  particular  spot ;  but  proofe  of  the 
commission  of  the  offence  in  any  other  place  on  the  high  seas, 
would  have  sustained  the  indictment.  The  doctrine  of  vetttce 
in  indictments  at  the  common  law  is  inapplicable  to  cases  of  this 
sort.  At  the  common  law  all  o&nces  were  required  to  be  tried 
in  the  county  where  th^  offences  were  committed ;  and  as  the 
jury  were  to  come  lh>m  the  neighborhood  of  the  place  where 
the  offence  was  committed  (technically  called  the  visne  or  vw- 
inagt)y  it  was  farther  necessary  to  state  m  the  indictment  the 
particular  parish,  viff,  or  other  place  within  the  county  fiom 
which  the  jury  might  come.  And,  m  criminal  cases  it  seems 
true  even  at  this  day  in  England,  that  the  right  to  challenge  the 
panel  for  want  of  hundreders  exists,  though  it  has  £edlen  into 
dbuse.^  But  even  at  the  common  law,  although  this  certainty 
of  averment  of  place  was  required,  yet  it  did  not  tie  up  the  party 
in  his  proofs ;  for  the  offence,  if  proved  to  have  been  committed 
any  where  within  the  county,  was  sufficient  to  maintain  the  inr 
dictment.'  But  the  reason  of  the  common  law  for  laying  the 
venue  so  particularly  in  offences  on  land,  does  not  in  any  man- 


»  See  1  Chitty  Crim.  Law,  177, 189, 190, 194, 196, 197,  (English  edi- 
tion>    4  Black.  Comm.  303, 305, 306. 
'  See  1  Chitty  Crim.  Law,  900. 
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ner  apply  to  ofiences  od  the  high  seas ;  for  no  jury  ever  did  or 
could  come  from  the  visne  or  visinage  on  the  high  seas  to  try 
the  cause ;  and  no  summons  could  issue  for  such  a  purpose. 
And  even  now  in  England,  when  offisnces  on  the  high  seas  are 
cognizable  and  punishable  under  the  statute  of  28  Henry  VIII. 
ch.  15,  by  the  special  commission  court,  and  by  a  jury  of  the 
county  for  which  the  commission  is  issued,'  no  venue  of  any 
parish,  vill  or  other  place  within  the  county  is  included  in  the 
indictment.  The  allegation  that  the  ofience  was  committed  on 
the  high  seas  is  sufficient  of  itself  to  found  the  jurisdiction,  and 
all  the  incidents  of  the  trial  and  judgment. 

But  if  it  were  otherwise  at  the  common  law,  we  are  to  con* 
aider  that,  in  the  jurisprudence  of  the  United  States,  the  present 
is  a  statute  offence,  and  that  the  jurisdiction  is  given  also  by 
statute  ;  and  if  the  offence  is  so  laid  in  the  indictment  as  to  bring 
the  case  withb  the  language  of  the  statute  in  point  of  jurisdic- 
tion and  certainty  of  description,  that  is  all  which  can  properly 
be  required  in  our  country.  The  Crimes  Act  of  1790,  ch.  9, 
8.  8,  provides  that  if  any  person  shall  commit  upon  the  Ugh 
seas,  be.  murder,  or  robbery,  &c.,  he  shall  on  conviction  sulSer 
death.  And  it  further  provides  that  the  trial  of  all  crimes  com- 
mitted on  the  high  seas  or  in  any  place  out  of  the  jurisdiction  of 
any  particular  State,  shall  be  in  the  district  where  the  ofibnder 
18  apprehended,  or  into  which  he  may  first  be  brought.  And 
there  are  direct  and  positive  allegations  in  the  present  indictment 
to  all  these  facts.  So  that  the  jurisdiction  is  upon  the  £ice  of 
the  indictment  made  out  in  the  most  positive  manner.  And  the 
Judiciary  Act  of  1789,  ch.  20,  s.  29,  has  provided  for  the  man* 
ner  of  sunmioning  juries  for  all  cases  of  trials  in  the  courts  of  the 
United  States.  So  that  there  is  in  reality  nothing  upon  which 
to  suspend  a  legal  doubt  as  to  the  sufficiency  of  the  indictment 
m  this  respect.    No  further  venue  is  necessary  than  what  the 

*  See  4  Blaek.  Gomm.  969.    3  Hawk.  P.  C.  b.  iL  cb.  35,  a.  43  to  s.  47. 
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indictmeDt  contains.    It  in  no  nsanner  a&cts  the  summoning  the 

jury- 

The  other  objection  to  the  sufficiency  of  the  indictment  is, 

that  it  concludes  in  the  plural,  "  against  the  form  of  the  statutes 
of  the  United  States  in  such  cases  made  and  provided,"  whereas 
it  ought  to  conclude  '^  against  the  form  of  the  statute"  8cc.  m  the 
singular.    It  is  admitted  that  the  offence,  as  charged  in  the  in- 
dictment, is  within  the  Act  of  the  15th  of  May,  1820,  ch.  113; 
and  that  if  it  is  also  within  the  Crimes  Act  of  the  30th  of  April, 
1790,  ch.  9,  s.  8,  the  objection  b  unmaintainable.     Upon  this 
point  I  profess  not  to  feel  the  slightest  doubt.    There  never 
was,  as  far  as  my  knowledge  extends,   any  judicial    doubt 
breathed  on  any  occasion,  that  the  Act  of  1790,  ch.  9,  did  apply 
to  all  murders  and  robberies  committed  on  board  of  or  upon 
American  ships  on  the  high  seas.    If  the  Act  did  not  apply  to 
such  cases,  it  is  difficult  to  conceive  to  what  cases  it  could  legally 
apply*    The  general  terms  not  only  cover  such  cases,  but  many 
others.    The  only  doubts  that  ever  did  occur,  and  were  thought 
worthy  of  being  considered  by  the  Supreme  Court,  were,  in  the 
first  place,  whether  murders  and  robberies,  committed  on  the  high 
seas  on  ships  belonging  exclusively  to  subjects  of  a  foreign  State 
and  then  under  the  acknowledged  jurisdiction  of  a  foreign  sove- 
reign, came  within  the  meaning  of  the  Act.    The  Supreme 
Court,  in  United  States  v.  Palmer  (3  Wheaton  R.  610),  thought 
they  were  not.     Neither  question  was  whether  such  offences 
committed  on  board  of  a  piratical  vessel,  then  in  possession  of 
pirates,  and  acknowledging  the  jurisdiction  of  no  foreign  sove- 
reign, were  within  the  meaning  of  the  Act.  The  Supreme  Court, 
in  The  United  States  v.  KlintocJc  (5  Wheat.  R.  144),  decided 
that  they  were.    On  this  occasion  the  Court  said,  that  the  opin- 
ion in  Palmer^s  case  might  well  be  understood  to  indicate  an 
opmion  '^  that  the  whole  Act  of  1790,  ch.  9,  must  be  limited  ia 
its  operation  to  offences  committed  by  or  upon  citizens  of  the 
United  States,^^  which  is  the  very  case  before  the  Court.    And 
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indeed  Palmer^s  case  necessarily  leads  to  this  result*  And  the 
case  of  The  United  States  v.  Furlong  et  al  (5  Wheat.  R.  184), 
is  direct  to  the  same  purpose,  and  covers  the  very  case  now 
before  us.  And,  indeed,  the  language  of  the  Court  upon  this 
last  occasion  is  express,  that  it  is  sufficient  for  the  indictment  in 
such  a  case  to  conclude  against  the  form  of  the  statute  in  such 
case  made  and  provided  (in  the  singular),  although  it  might  be 
equally  within  the  Act  of  1790,  ch.  9,  and  the  Act  of  1819, 
cb.  76,  s.  5 ;  thereby  laying  down  the  broad  principle  that  a 
conclusion  against  the  form  of  the  statute  (in  the  singular)  is 
sufficient  in  all  cases  where  the  offence  is  distinctly  within  more 
than  one  independent  statute.  But  I  am  of  opinion  that  the 
present  case  is  equally  within  the  Act  of  1790,  ch.  9,  and  the 
Act  of  1820,  ch.  113  ;  and  if  so,  then  it  is  admitted  that  the 
conclusion  is  in  the  strictest  sense  right.  And  I  am  also  of 
opinion,  that  if  the  offence  was  punishable  by  a  single  statute 
only,  and  the  conclusion  was  against  the  form  of  the  statutes  (in 
the  plural)  that  it  would,  in  point  of  law,  be  a  good  conclusion. 
I  am  aware  that  there  is  some  diversity  of  opinion  in  the  books 
on  this  point ;  but  having  had  occasion  many  years  ago,  in  JTen- 
riek  in  error  v.  United  States  (  1  Gallis.  R.  268),  to  consider 
the  question  with  great  care,  that  was  the  conclusion  to  which 
my  judgment  deliberately  led  me ;  and  1  have  since  seen  no 
occasion  to  change  it  upon  principle  or  authority.  Either  way, 
then,  the  objection  is  unmaintainable. 

These  were  all  the  causes  or  grounds  contained  in  the  original 
motion.  At  a  subsequent  day^  however,  other  causes  were  as- 
signed, which  will  now  be  considered.  . 

The  first  is,  that  interpreters  were  admitted  to  interpret  a  part 
of  the  testimony  of  Perez  without  being  previously  sworn  to  in- 
terpret truly  and  faithfully.  The  facts  were,  that  Mr.  Badlam 
was  sworn  as  a  general  interpreter  of  Spanish  at  the  trial,  and  in 
an  early  stage  of  bis  interpretation  of  some  of  the  testimony, 
Mr.  Child  (one  of  the  counsel  for  the  prisoners,  and  who  him- 
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seir  understood  Spanish),  objected  to  some  of  the  iaterpretations 
as  incorrect,  and  requested  that  two  other  gentlemen,  vvhom  he 
had  selected,  might  be  sworn  as  interpreters.  This  was  object- 
ed to  by  the  District  Attorney,  who  thought  that  it  was  his  right 
to  use  such  an  interpreter  as  he  had  confidence  in,  leaving  to 
the  counsel  for  the  prisoners  to  swear  other  interpreters  in  their 
own  employ  in  the  cause.  The  Court  then,  upon  the  sugges- 
tion of  the  prisoners'  counsel,  allowed  these  two  interpreters  to 
sit  near  Mr.  Badlam  and  the  witness,  and  to  suggest  to  Mr.  Bad- 
lam  any  doubt  or  mistake  in  his  interpretation,  for  him  to  coo* 
sider  and  rectify.  This  was  accordingly  done  ;  and  whenever 
any  such  suggestion  was  made  by  these  interpreters  to  Mr.  Bad- 
lam (who  did  not  profess  to  be  well  acquainted  with  Spanish 
nautical  terms),  he  considered  it,  and  I  believe  b variably  adopt- 
ed their  interpretation,  and  then  stated  it  to  the  Court  as  his  own 
interpretation.  In  a  short  time,  however,  it  being  perceived 
that  the  interpretation  of  nautical  terms  became  very  important 
in  the  cause,  upon  the  suggestion  of  the  Court  both  of  these 
interpreters  were  sworn,  and  one  of  them  (Mr.  Peyton)  was 
afterwards,  during  almost  the  whole  of  the  trial,  used  by  the 
Government  as  the  exclusive  interpreter.  Now  it  is  not,  and  it 
was  not  at  the  trial  pretended,  that  ultimately  any  interpretation 
of  the  language  of  the  witnesses  by  Mr.  Badlam  went  to  the 
jury,  which  was  incorrectly  given,  without  due  correction.  There 
was  no  dispute  upon  this  head ;  and  it  could  have  been  corrects 
ed  in  a  moment,  if  it  had  been  suggested,  for  Mr.  Pejrton  was 
present  throughout  the  whole  trial.  Under  these  circumstances 
the  objection  seems  to  me  wholly  groundless.  Mr.  Badlam  gave 
every  interpretation  to  the  Court  under  oath  ;  and  he  had  cer- 
tainly a  right  to  use  the  knowledge  of  others  to  assist  bis  own 
judgment  in  any  case  of  doubt,  giving  his  own  interpretation 
finally  to  the  Court.  If  there  has  been  no  mbtake  in  the  inter- 
pretation, what  ground  can  there  now  be  for  any  just  com- 
plaint ? 
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The  next  objection  is,  that  upon  the  application  of  the  coun- 
sel Cor  the  prisoners,  the  latter  were  not  allowed  to  be  placed 
near  to  the  counsel,  for  the  purpose  of  instructing  the  counsel  in 
their  defence,  as  they  deemed  necessary.    Now  the  facts  were, 
that  though  the  usual  place  for  prisoners,  in  all  capital  cases,  is 
in  the  Dock  or  Prisoner's  Bar,  the  prisoners  in  this  case  were 
all,  ior  their  own  accommodation,  and  that  they  might  hear  the 
testimony,  witness  the  proceedings,  and  have  free  intercourse 
with  their  counsel,  placed  within  that  portion  of  the  bar,  which 
is  assigned  for  the  use  of  counsellors  at  law,  and  within  a  reason- 
able distance  from  their  counsel,  who  could  constantly  have  the 
freest  access  to  them ;  and  to  whom  the  Court  stated,  that  every 
delay  of  time  for  this  purpose,  would  be  cheerfully  given ;  and 
it  was  accordingly  given.     But  the  counsel  wished  to  have  the 
prisoners  placed  in  the  very  front  benches  of  the  bar,  in  places 
constantly  assigned  ibr  gentlemen  of  the  bar.   The  Court  thought 
such  an  indulgence  inconvenient  and  unnecessary ;  and  if  it  was 
yielded  to  in  that  case,  it  must  form  a  precedent  in  all  other 
cases,  and  that  such  a  departure  from  the  whole  course  of  prac- 
tice, usually  adopted  upon  such  occasions,  would,  from  its  nature, 
become  liable  to  great  objection.    But  the  Court  added,  that  an 
interpreter  should  sit  by  the  prisoners,  and  punctually  state  to 
them  the  proceedings,  and  questions  and  answers ;  and  that  they 
might  communicate  with  their  counsel  freely,  and  as  often  as 
they  wished.     And  this  was  accordingly  done.      Even  this 
objection,  such  as  it  is,  applied  only  to  a  short  period  of  the 
trial ;  for  when  the  Court  removed  to  another  place  (the  Tern- 
ple),>  the  prisoners  were  placed  as  near  to  their  counsel,  as  they 
well  could  be.     Nor  should  it  be  put  out  of  sight,  that  during 
this  long  and  protracted  trial,  every  indulgence,  as  to  time  and 
examination,  was  granted  to  the  prisoners'  counsel ;  that  they 
had  the  fullest  opportunity  to  communicate  in  court,  and  out  of 
court,  with  the  prisoners,  upon  all  the  matters  in  evidence,  and 
to  obtain  their  instructions.  And  we  have  not  the  slightest  reason 
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to  doubt  that  such  comtnunicatioos,  as  far  as  they  were  deemed 
useful  by  the  counsel,  were  most  freely  and  fully  used  by  them. 
Nay,  to  this  very  hour,  no  suggestion  has  been  made,  that  any 
material  fact  or  disclosure  was  omitted,  which  could  have  aided 
in  the  defence.  Under  such  circumstances,  1  can  perceive  no 
ground  to  sustain  this  objection. 

The  next  cause  is,  that  the  Court  refused  to  have  the  order, 
in  which  the  prisoners  were  placed  at  the  bar,  changed  before  the 
introduction  of  each  of  the  witnesses  for  the  government,  who 
were  excluded  from  the  court  room,  after  the  first  of  these  wit- 
nesses bad  been  examined,  and  had  retired.  The  Court  did  so 
refuse ;  and  I  am  yet  to  learn,  that  there  is  any  principle  of  law 
or  duty,  which  required  them  to  act  otherwise.  The  reason  why 
the  Court  did  not  yield  to  the  request  was,  that  it  might  other- 
wise seem,  as  if  the  Court  intended  to  cast  some  imputation  upon 
these  witnesses,  as  confederating  out  of  court  jtogether  to  tell 
the  same  story,  and  charge  the  same  persons,  sitting  in  the  same 
order  with  the  crime.  But  the  Court  said  that  it  was  open  for 
the  counsel  of  the  prisoners,  to  make  inquiries  from  each  of  the 
witnesses  when  upon  the  stand,  whether  they  had  had  any  such 
communication  with  the  others  out  of  court ;  or  whether  they 
had  had  any  knowledge  of  the  order,  in  which  the  prisoners  were 
arranged*  To  some  of  the  witnesses  (if  I  rightly  remember), 
such  questions  were  put,  and  they  negatived  any  such  commu- 
nications. Nor  is  there  now  any  proofs,  that  any  such  commu- 
nications were  bad,  which  could  have  influenced  the  testimony 
of  these  witnesses.  The  motion  itself  was  new.  It  was  a 
matter  for  the  exercise  of  the  sound  discretion  of  the  Court ; 
and  there  is  no  proof,  that  it  operated  injuriously  to  any  of  the 
prisoners.  Without  imputing  fraud  and  wilful  perjury  to  these 
witnesses,  I  cannot  perceive  how  the  objection  oan  be  sustained. 

The  next  objection  is,  that  the  witnesses  for  the  government, 
were  allowed,  with  the  chart  of  the  Mexican's  route  on  her 
voyage  before  them,  to  be  asked  the  questiooy  whether  under 
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the  ciicumstances  stated,  of  the  supposed  time  of  starting  of 
both  vessels,  the  Mexican  and  Panda  would  or  would  not  be 
likely  to  meet  at  the  point  marked  on  the  chart.  The  objection 
proceeds  upon  the  ground  that,  under  such  circumstances,  the 
question  became  a  leading  question ;  and  ought  not  to  have  been 
put.     My  opinion  is,  that  the  objection  is  unfounded  in  law. 
The  chart  of  the  Mexican  was  already  in  the  case,  and  it  was 
proved  by  the  mate  that  it  contained  her  route  on  the  voyage, 
and  that  he  had  marked  that  route  from  day  to  day,  during  the 
voyage  on  the  chart,  up  to  the  point  where  the  robbery  was 
committed,  and  back  again  to  Salem.  For  the  purpose  of  asking 
the  question,  then,  it  might  properly  be  taken  as  a  supposed 
fact,  that  the  Mexican  was  at  a  particular  spot  on  the  day  of 
the  robbery,  having  sailed  from  Salem  on  the  29th  of  August, 
and  the  question  then  to  be  asked  of  nautical  witnesses,  was, 
whether  a  vessel  sailing  from  Havana,  bound  to  Cape  Mount 
on  the  coast  of  Africa,  on  the  90th  or  the  86th  of  August, 
would  or  would  not  be  likely  to  meet  her  at  that  point.    It 
seems  to  me,  that  this  was  not  only  a  proper  question  to  be 
asked  of  the  witnesses,  but  in  no  just  sense  a  leading  ques- 
tion.   It  was  a  matter  of  nautical  skill,  experience,  and  opin- 
ion, and  the  examination  of  the  chart  was  fit  to  enable  the 
witnesses  as  well  as  the  jury,  with  more  accuracy  and  clear- 
ness, to  examine  all  the  elements  which  ought  to  enter  into  their 
opinion.    The  question  was  but  coming  directly  to  that  very 
pomt,  which,  however  circuitously,  must  have  been  aimed  at,  in 
the  course  of  the  inquiries,  before  the  testimony  could  have  any 
strong  bearing  on  the  case.    Wherever  the  vessels  might  have 
met,  if  they  could  not  have  met  at  this  very  spot,  where  the 
proof  stated  that  the  Mexican  was  at  the  time  of  the  robbery, 
the  fact  could  have  had  no  material  influence  on  the  case.    If 
the  vessels  could  not  have  met  there,  then  the  cause  was  clearly 
fat  the  prisoners.    If  they  could  have  met  there,  it  would  still 
lemain  to  be  shown  that  they  did  meet  there.    The  real  point, 
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therefore,  of  the  whole  inquiry  was  to  ascertaiD,  whether  these 
vessels  might  or  might  not  under  the  circumstances,  have  met  at 
die  very  point  where  the  Mexican  was.  It  was  the  true  and 
appropriate  question,  which  the  witnesses  were  called  upon  to 
solve  in  the  negative  or  affirmative,  according  to  their  own  skill, 
judgment,  and  experience  in  nautical  affiiirs.  The  form  of  the 
question  could  not  lead  them,  and  it  could  not  mislead  them. 
And  the  question,  in  this  very  form,  was  afterwards  repeatedly 
asked  on  behalf  of  the  prisoners'  counsel  of  their  own  witnesses. 

The  next  objection  is  that  the  Court  declared  to  the  jury  and 
delivered  it  as  their  opinion,  that  the  prisoners  had  no  right  to 
pray  instructions  to  the  jury  on  particular  points^,  after  the  deliv- 
ering of  the  principal  charge.  The  Court  did  not  give  any  such 
direction  to  the  jury  upon  the  subject.  The  Court  stated  to  the 
leading  counsel  for  the  prisoners,  who  was  praying  instructioiis 
at  that  stage  of  the  cause  and  proceeding  to  reason  them  out  at 
large,  that  he  must  be  aware  that  it  was  wholly  irregular,  at  that 
stage  of  the  cause,  to  proceed  in  this  manner.  The  regular 
course  of  practice  in  this  court  in  all  cases  of  this  sort,  is  to 
state  the  points  of  law  on  which  the  counsel  rely,  and  wish  the 
instructions  of  the  Court  in  their  argument  to  the  jury,  or  at 
least  at  some  time  before  the  charge  is  given,  that  the  Court 
may  have  time  to  examine  and  consider  them.  It  would  other- 
wise happen,  that  the  Court  might  be  surprised  into  the  necessity 
of  expressing  opinions,  before  due  time  was  allowed  to  deliberate 
ou  them.  It  is  understood,  that  this  objection,  after  the  expla- 
nations which  have  passed  at  the  argument,  is  not  now  inristed 
on. 

The  next  objection  is  founded  upon  the  supposed  refusal 
of  the  Court,  to  give  an  instruction  to  the  jury,  that  under  cer- 
tain circumstances,  at  Nazareth,  stated  in  the  instructions,  the 
crew  of  the  Panda  had  a  right  to  resist,  to  flee,  or  destroy  the 
Panda,  or  to  resort  to  any  other  means  of  self-defence,  which 
they  might  deem  expedient.    In  the  actual  form  and  qualified 
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manner^  ia  which  this  objection  is  now  couched,  that  **  if  the 
jury  believed  upon  the  evidence  that/'  Sec,  (statmg  certain 
facts),  I  have  not  the  slightest  recollection,  that  the  instruction 
was  ever  asked  of  the  Court.  On  the  contrary,  I  then  under- 
stood it  to  be  asked,  in  the  manner  and  form  in  which  it  is 
expressed  in  the  original  motion,  and  not  otherwise.  And  the 
circumstance  that  it  was  so  asked,  is  strongly  corroborated  by 
the  fact,  that  it  is  so  stated  in  the  original  motion.  But  if  it 
were  otherwise,  still  I  am  of  opinion  that  the  Court  have  given 
the  instruction,  as  fully  as  the  prisoners'  counsel  were  entitled  to 
require  it:  and  in  a  manner  quite  as  favorable  to  the  prisoners. 
And  indeed,  the  whole  merits  of  thb  objection  have  been 
already  considered  in  the  preceding  part  of  this  opinion. 

These  are  all  the  objections  which  are  in  the  written  motions, 
and  which  have  been  so  elaborately  argued  at  the  bar,  excepting 
those  which  respect  the  weight  of  evidence  upon  the  trial,  and 
the  new  evidence  now  ofiered.  I  shall  now  proceed  with  the 
consideration  of  these  objections. 

And,  first,  it  is  siud  that  the  verdict  b  manifestly  against  evi- 
dence and  the  weight  of  evidence.  My  opinion  is  the  other  way. 
If  the  jury  believed  the  evidence  (and  its  credibility  was  a 
matter  exclusively  for  their  consideration),  it  appears  to  me, 
that  their  verdict  was  not  contrary  to  evidence  or  against  the 
weight  of  evidence,  but  coincident  with  both.  And  I  apply 
this  remark  equally  to  the  case  of  Boyga^  Montenegro,  Castillo, 
and  Garcia ;  although  certainly,  the  evidence  was  not  equally 
strong  against  each  of  them. 

The  other  point  respects  the  new  evidence  now  before  the 
Court.  I  lay  no  particular  stress  upon  the  affidavit  of  Dalrym- 
pie  (which  has  been  objected  to)  for  two  reasons :  first,  because 
he  might  have  been  produced  as  a  witness  on  the  stand  at  the 
trial,  by  the  counsel  for  the  prisoners,  as  Battis  expressly  pointed 
bim  out  at  the  trial  as  having  been  spoken  to  by  him.  And 
secondly,  because  I  do  not  think,  correctly  considered,  that  any 
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thing  coDtaiDed  in  Dalrymple's  affidavit  does  impugn  what  Battis 
stated  at  the  trial.  The  affidavit  of  Alexander  Thomas  is  prin- 
cipally to  collateral  matters  only. 

The  other  affidavits  are  of  the  prisoners  who  have  been  ac- 
quitted. They  positively  swear  to  certain  facts,  which,  if  truci 
are  utterly  inconsistent  with  the  testimony  and  statements  of  the 
witnesses  for  the  Government.  First,  tliey  utterly  deny  that 
they  ever  met  or  robbed  the  Mexican  during  the  voyage. 
Secondly,  they  utterly  deny  any  intention  or  attempt  to  blowup 
the  Panda  at  Nazareth.  Upon  this  last  point  they  are  opposed 
by  the  direct  and  strong  testimony  of  Quentin,  Domingo,  and 
Silveira,  all  three  of  them  disinterested  witnesses.  Upon  the 
first  point  their  testimony  is  irreconcilable  with  the  strong  and 
direct  and  disinterested  testimony  of  the  officers  and  crew  of  the 
Mexican  (seven  in  number),  and  especially  of  those  who  speak 
positively  to  the  identity  of  Ruiz,  Boyga,  and  Delgado,  if  that 
testimony  is  not  utterly  unworthy  of  belief,  and  is  not  founded 
in  the  grossest  and  most  extraordinary  mistakes.  It  is  also  irre* 
concilable  with  the  positive  testimony  of  Domingo  and  Silveira, 
as  to  the  confessions  of  several  of  the  prisoners.  And,  if  Perez 
is  to  have  any  credit,  where  be  is  confirmed  by  other  testimony, 
it  is  utterly  irreconcilable  with  the  whole  substance  of  his  testi- 
mony. Besides  these  considerations,  it  cannot  escape  observa- 
tion that  these  acquitted  witnesses  stand  in  a  very  delicate  and 
peculiar  predicament  in  relation  to  the  case.  They  were 
embarked,  if  the  evidence  upon  the  trial  is  to  be  credited, 
and  upon  which  their  own  acquittal  mainly  proceeded,  on 
a  voyage  in  the  slave  trade,  a  voyage  prohibited  by  the 
Spanish  laws  and  treaties,  and  of  such  a  character,  that  under 
such  circumstances,  it  cannot  but  detract  somewhat  from  the 
confidence  which  we  should  otherwise  repose  in  their  perfect 
integrity  and  credit.  To  this  it  should  be  added,  that  they  were 
incompetent  witnesses  at  the  trial.  And  I  cannot  but  think  it 
would  be  most  injurious  to  the  general  administration  of  publio' 
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justice  to  allow  a  new  trial  upon  the  merits,  upon  the  evidence 
of  persons  charged  as  joint  offenders  after  their  acquittal,  when 
they  were  incompetent  witnesses  at  the  time  of  the  trial.  The 
observations  of  the  Supreme  Court  of  Massachusetts  upon  this 
point,  in  the  recent  case  of  Sawyer  y.  Merrill  (10  Pick.  R.  16), 
strike  me  as  entitled  to  very  |[reat  weight,  and  I  entirely  concur 
in  them.  Indeed,  an  acquittal  is  not  always  proof  of  actual 
innocence ;  and  it  is  frequently  little  more  than  a  declaration, 
that  the  guilt  of  the  party  is  not  established  by  the  proofi  beyond 
a  reasonable  doubt. 

But  in  a  capital  case,  like  the  present,  it  appears  to  me,  that 
the  Court  ought  not,  upon  general  principles,  to  grant  a  new 
trial,  unless  the  fullest  credit  is  given  to  the  new  evidence,  and 
the  Court  is  of  opinion,  that  it  outweighs  in  strength  and  clearness 
and  force,  the  evidence  on  the  other  side.  In  short,  ipy  opinion 
is,  that  in  a  capital  case  a  new  trial  ought  not  to  be  granted,  if 
tbe  Court  possess  the  power,  unless,  taking  into  consideration 
the  new  evidence,  tbe  verdict  in  tbe  opinion  of  the  Court,  ought 
to  be  tbe  other  way  ;  and  that,  therefore,  injustice  has  been  done 
to  the  prisoners.  There  is  much  good  sense  in  the  remarks  of 
the  Court  upon  this  subject,  in  tbe  State  v.  Duestoe  (I  Bay's 
Rep.  377).  And  looking  at  the  •evidence  produced  at  tbe 
trial  by  the  Government  in  this  case,  I  cannot  escape  from  the 
conclusion,  that  if  the  Court  were  to  grant  a  new  trial  upon  tbe 
affidavits  of  the  acquitted  fnaouers,  it  could  scarcely  be  justifiable, 
except  upon  the  belief,  that  five  at  least  of  the  Government's 
witnesses  were  either  perjured,  or  their  testimony  was  grossly 
and  culpably  incorrect ;  Butroan,  Reed,  Quentin,  Domingo  and 
Silveira  ;  and  that  the  others  had  rendered  themselves  incredible 
in  their  statements.  To  such  a  conclusion  I  should  be  slow  to 
arrive  under  any  circumstances,  when  the  witnesses  were  disin- 
terested and  unimpeached  in  point  of  general  character,  and 
their  credit  bad  beea  fully  sustained  by  tbe  verdict  of  an  impar- 
tial jury.    But  if  I  could  arrive  at  such  a  conclusion  in  any  other 
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case,  I  could  not  arrive  at  it  in  this  case,  where  the  whole  stream 
of  evidence  comes  from  persons,  who  were  indicted  as  confede* 
rates  in  the  offence,  and  who  were  then  incompetent  to  testify. 
I  cannot  feel  such  confidence  in  such  te^imony  as  to  lead  me  to 
the  conclusion,  that  all  is  rank  perjury  or  reckless  delusion  on 
the  side  of  the  Government's  witnesses.  This  ground,  there- 
f(Hre,  for  a  new  trial,  is  in  my  opinion  insufficient  also  to  sustain 
the  motion. 

I  have  now  gone  over  all  the  grounds  oflbred  for  a  new  trial, 
whether  they  are  matters  of  law  or  matters  of  fact,  as  briefly  as 
I  could,  though  many  of  them  would  have  furnished  to[HCS  ibr  a 
much  longer  discussion,  if  the  occasion  had  required  it.  My 
decided  judgment,  upon  a  deliberate  survey  of  all  these  matters, 
is,  that  the  Court  ought  not  to  grant  a  new  trial,  if  we  possessed 
the  power  to  grant  one.  But  being  of  opinion,  that  we  do  not 
possess  the  power  under  the  circumstances,  I  am  for  overruling 
the  motion  altogether. 

I  trust  that  I  have  a  due  and  a  deep  sense  of  the  responsibility 
thrown  upon  the  Court  upon  the  present  occasion.  No  person 
could  have  desired  more  anxiously  than  myself,  that  I  might 
have  been  spared  from  this  painful  duty.  With  the  private 
opinions  of  other  men,  not  sitting  in  judgment  under  the  solemnity 
of  an  oath,  or  called  upon  to  express  opinions  upon  a  judicial 
survey  of  the  whole  evidence  (which  the  learned  counsel  for 
the  prisoners  has  thought  fit  to  bring  into  the  case),  we  have 
nothing  to  do.  As  little  have  we  to  do  with  the  appeals  made 
through  the  press  during  the  pendency  of  this  cause,  or  with  the 
supposed  popular  excitements,  which  have  been  alluded  to  at 
the  argument. '  I  trust,  that  this  Court  is  incapable  of  being  in- 
fluenced by  any  such  considerations,  or  of  being  betrayed  by 
them  into  an  abandonment  of  its  own  proper  duty.  I  trust,  that 
while  I  shall  never  be  insensible  to  human  life  or  human  suffer- 
ings, I  shall  always  possess  the  firmness  to  follow  out  with  an 
unshrinking  fidelity  the  dictates  of  my  own  conscience,  and  the 
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high  coDunaads  of  the  law.  I  may  err  in  mj  judgtaeot,  for  I 
have  not  the  digbt^t  pretension  to  in&llibility ;  but  if  I  do  err, 
it  shall  not  be  an  error  forced  upon  me  by  private  opinions,  pro- 
mulgated through  the  press  or  otherwise. 

My  present  judgment  I  cheerfully  submit  to  the  sober  eonsi- 
deratioD  of  my  country.  It  is  my  conscientious  judgment,  for 
which  I  am  ready  to  assume  the  full  responability  belonging  to 
my  station,  it  having  been  the  result  of  the  best  exercise  of  the 
powers  of  my  understanding. 

The  following  Opinion  was  given  by  the  Dblrict  Judge. 

Davis  J.  I  concur  with  the  pr^iding  Judge  in  the  disposal 
of  the  motions  before  us,  in  this  very  serious  case,  which  has 
so  long  engaged  the  devoted  and  solicitous  attention  of  the  Court, 
counsel,  and  jury.  With  the  grounds  and  reasons  of  that  opin- 
ion my  own  views  coincide,  excepting  in  one  point,  and  on  that, 
from  its  important  bearing,  as  a  Constitutional  question,  I  consi- 
der it  a  duty  to  express  my  opinion.  I  refer  to  that  part  of  the 
argument,  which  rests  the  denial  of  a  power,  in  the  Courts  of 
the  United  States,  to  grant  a  new  trial,  on  the  merits,  in  a  capi- 
tal case,  though  at  the  request  of  a  person  convicted,  on  the  5th 
article  of  amendments  to  the  Constitution,  declaring,  that  ^'  no 
person  shall  be  subject,  for  the  same  offence,  to  be  twice  put  in 
jeopardy  of  life  or  limb." 

The  case  of  a  person,  convicted  of  a  capital  offence,  put  on 
trial  again,  would  certainly  be  embraced  by  the  terms  of  the 
article ;  and  yet,  in  my  view  of  the  question,  it  would  not  pre-^ 
sent  a  case  within  its  true  intent  and  meaning.  That  article,  in 
the  amendments  to  the  Constitution,  corresponding  to  a  rule  of 
the  common  law,  according  to  the  prevailing  spirit  and  character 
of  those  amendments  generally,  was  doubtless  intended  for  the 
security  and  benefit  of  the  individual.  As  such  it  may  be  waived 
and  relinquished.  That  the  request  of  a  prisoner,  for  a  new 
trial,  afibrding  a  chance  of  escape  from  death  to  which  a  previous 
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conviction  would  assign  him,  should  be  rejected,  from  adherence 
to  the  letter  of  the  rule,  that  his  life  would  be  again  in  jeopardy, 
would  present  an  incongruity  not  readily  to  be  admitted* 

It  is  true,  that  according  to  approved  authorities,  the  plea  of 
autre  foits  convict  depends  on  the  same  principle  as  the  plea  of 
autre  foits  acquit,  that  no  man  ought  to  be  twice  brought  m 
danger  of  his  life,  for  one  and  the  same  cause.'     The  doctrine 
establishes  a  right  in  the  prisoner  to  resort  to  that  defence,  if  it 
be  attempted  or  moved,  against  his  will,  to  subject  him  to  a 
second  trial.    The  case  of  a  verdict  of  conviction  set  aside,  at 
the  request  of  the  prisoner,  is  not  suggested  in  those  authorities, 
and  would  stand,  in  my  opinion,  on  very  different  ground.    The 
previous  conviction  would  not,  I  apprehend,  under  such  circum- 
stances, be  considered  as  a  sufficient  bar  to  a  second  trial.    The 
concise  manner  in  which  many  general  maxims  of  the  law  are 
expressed,  like  general  rules  on  other  topics,  admits  or  requires, 
in  their  application,  distinctions,  exceptions,  and  qualiBcations, 
all  just,  reasonable,  and,  in  some  instances,  indispensable,  not 
expressed  in  their  terms.     We  have  an  instructive  exemplified- 
tion  of  this  in  an  early  case,  in  the  Supreme  Court  of  the  United 
States,  in  which  the  meaning  of  the  prohibition,  in  the  Constitu- 
tion, of  ex  post  facto  laws,  came  in  question.  ^'  I  do  not  con- 
sider," said  Mr.  Justice  Chase,  ^^  any  law  as  ex  post  facto,  that 
nullifies  the  rigor  of  the  criminal  law,  but  only  those  that  create 
or  aggravate  the  crime,  or  increase  the  punishment,  or  change 
the  rules  of  evidence  for  the  purpose  of  conviction."  3  Dall.  391. 
The  benign  Rpirit,  ever  pervading  our  law,  which  dictated  that 
dbtinction,  may,  as  appears  to  me,  have  a  proper  influence  and 
application,  in  reference  to  the  rule  of  law  under  consideration, 
and  in  other  instances  of  analogous  character.    By  the  old  com- 
mon law,  observes  Sir  W.  Bladcstone,  the  accessory  could  not 
be  arraigned  till  the  principal  was  attainted,  <^  unless  he  choose  it, 
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Ibr  he  might  waive  the  benefit  of  the  law."  (Comm.  b.  iv.  c.  25). 
And  in  TVie  People  v.  McKay  (18  Johns.  R.  21),  a  case  of 
murder,  Chief  Justice  Spencer  remarks,  '^  We  know  of  no  case 
which  contains  the  doctrine,  that  where  a  new  trial  is  awarded, 
at  the  prayer  and  in  favor  of  a  person  that  has  been  found  guihy, 
he  shall  not  be  subject  to  another  trial."  '  On  the  whole,  I  am 
Dot  convinced  that  the  article  of  the  Constitution  under  consid- 
eration, would,  in  just  and  reasonable  construction,  be  a  bar  to  a 
new  trial  granted  at  the  request  of  a  person  capitally  convicted. 
I  am  not  aware  that  there  b  any  direct  decision  on  this  point* 
It  is  an  open  question.  If  a  second  trial,  in  capital  cases,  be 
inadmissible,  under  the  article,  though  at  the  request  of  the 
prisoner,  then  no  legislative  enactment  can  vary  the  law  on  the 
subject,  without  an  amendment  of  the  Cdnstitution.  The  ques- 
tion may  thus  become  highly  important,  though  the  article  should 
be  binding  only  in  the  Courts  of  the  United  States ;  still  more 
so  if,  conformably  to  Chief  Justice  Spencer^s  opinion,  it  extend 
to  decisions  m  the  State  courts.  A  decision  on  this  point,  how- 
ever, is  not  essential,  as  this  case  stands  to  a  determination  on 
the  motion  for  a  new  trial,  in  which,  notwithstanding  a  difierence 
in  opbion  in  reference  to  the  constitutional  question,  we  come 
to  the  same  result.  The  discretion  of  the  Court  on  the  subject 
of  new  trials  is  not  unlimited.    They  are  allowable  '^  for  reasons 

'  McKay  was  convicted  on  an  indictment  for  murder.  Judgment  was 
arrested,  on  motion  in  his  behalf  for  defect  in  the  issuing  and  return  of 
the  ventre.  Agreeably  to  repeated  decknons,  there  may  be  a  new  trial, 
in  all  cases,  where  there  has  been  a  mis-trial  or  mere  irregularity  In  the 
formejc  trial,  vitiating  or  vacating  the  proceedings.  But  the  question 
made  by  the  counsel  in  that  case,  whether  the  arrest  of  judgment  did  not 
entitle  the  prisoner  to  be  discharged,  does  not  appear  to  have  been  met 
by  the  Court  on  that  ground.  *^  It  will  be  observed,"  says  the  Chief 
Justice,  ''that  the  judgment  is  arrested  on  the  motion  of  the  prisoner,  an 
act  done  at  the  request,  and  for  the  benefit  of  the  prisoner,  we  are  clearly 
cannot  ezonenie  him  ^m  another  triaL" 
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for  which  new  trials  have  usually  beeu  granted  io  the  courts  of 
law,"  and  with  this  statute  direction,  we  are  to  bear  in  mind  the 
7th  article  of  amendments  to  the  Constitution — **  No  fact  tried 
by  a  jury,  shall  be  otherwise  re-examined,  in  any  court  of  the 
United  States,  than  according  to  the  rules  of  the  common  law." 
Having  reference  to  such  directories,  should  the  motion  for  a 
new  trial  in  this  case  be  allowed,  there  would,  in  my  opinion, 
be  a  departure  from  the  usages  of  courts  of  law,  and  from  the 
principles  manifested  by  the  great  current  of  dec'isions  in  cases 
of  this  description. 

I  agree  with  the  presiding  Judge,  in  the  views  which  be  has 
expressed  on  the  motion  in  arrest  of  judgment,  as  well  as  with 
those  on  the  motion  for  a  new  trial,  excepting  in  the  instance 
which  I  have  specified,  and  in  the  result,  that  the  motions  be 
overruled. 


The  decision  of  the  Court  was  then  interpreted  to  the  pris-> 
oners. 

Mr.  CMld  then  begged  leave  to  file  a  bill  of  exceptions,  with 
a  view  of  carrying  the  case  before  the  Supreme  Court,  and  urg- 
ed that  the  case  involved  several  important  points  of  law. 

The  Court  replied,  that  they  must  proceed  to  pass  the  sen- 
tence ;  but  the  motion  of  Mr.  Child  could  be  taken  into  con- 
sideration, and  would  be  acted  upon  hereafter. 

Mr.  Child  then  earnestly  pressed  upon  the  Court  to  respite 
the  execution,  to  give  time  to  send  to  Havana  and  England,  to 
clear  up  this  dark  and  mysterious  affiiir. 

Hie  Court  said  it  should  be  allowed,  and  if  the  time  proved 
not  long  enough,  the  Executive  clemency  would  no  doubt  ex- 
tend it,  by  a  reprieve. 

Stort  J.,  after  hearing  the  several  protests  of  innocence  from 
the  prisoners,  on  motion  of  Dtm/op,  District  Attorney,  proceed* 
ed  to  pronounce  the  sentence  of  tbe  Court,  as  follows : 
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Prisoneri  at  the  Bar : 

The  iDotJoas  made  by  your  counsel  for  a  new  trial  and  in 
arrest  of  judgment  having  been  overruled  by  the  Court,  and  all 
other  matters  disposed  of,  it  is  now  my  painful  duty  to  pro- 
nounce the  sentence  of  the  law  upon  each  of  you,  for  the  crime 
whereof  you  severally  stand  convicted.     I  shall  do  this  in  as 
brief  terms  as  possible,  being  conscious  of  the  difficulty  of  ad- 
dressing you  through  the  medium  of  an  interpreter  only.    The 
sentence  is,  that  you,  and  each  of  you,  for  the  crime  whereof 
you  severally  stand  convicted,  be  deemed,  taken,  and  adjudged 
to  be  pirates  and  felons,  and  that  you-,  and  each  of  you,  be 
therefore  severally  hanged  by  the  neck  until  you  are  severally 
dead*    That  the  Marshal  of  this  District,  or  his  Deputy,  do,  on 
peril  of  what  may  fall  thereon,  cause  execution  to  be  done  in 
the  premises  upon  each  of  you  on  the  Uth  day  of  March  next 
ensuing,  between  the  hours  of  9  o'clock  in  the  forenoon  and  12 
o'clock  at  noon,  of  the  same  day,  and  that  you  now  be  taken 
from  hence  to  the  jail  in  Boston,  in  this  District,  from  whence 
you  came,  there,  or  in  some  other  safe  and  convenient  jail  with- 
in the  same  District,  to  be  closely  kept  until  the  day  of  exe- 
cution ;  and  from  thence,  on  the  day  of  execution  appointed  as 
aforesaid,  you  are  severally  to  be  taken  to  the  place  of  execution, 
there  to  be  hanged  as  aforesaid  until  you  are  severally  dead. 

I  earnestly  recommend  to  each  of  you  to  employ  the  interme- 
diate period  in  sober  reflections  upon  your  past  life  and  conduct, 
and  by  prayer  and  penitence,  and  religious  exercise,  to  seek  the 
favor  and  forgiveness  of  Almighty  God^  for  any  sins  and  crimes 
which  you  may  have  committed,— and  for  this  purpose  I  earn- 
estly recommend  to  you  and  to  each  of  you,  to  seek  the  aid  and 
assistance  of  the  ministers  of  our  holy  religion  of  the  denomina- 
tion of  Christians  to  which  you  severally  bdlong.  And  in  bid- 
ding you,  so  far  as  I  can  presume  to  know,  an  eternal  farewell, 
I  oflbr  up  my  earnest  prayers  that  Almighty  God  may  in  his 
infinite  goodness  have  mercy  upon  your  souls. 


i 
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The  above  sentence  was  then  interpreted  to  the  prisoners  by 
a  sworn  mterpreter. 

David  L.  Child^  of  counsel  for  the  prisoners,  now  (on  the 
S3d  day  of  December),  in  pursuance  of  a  suggestion  made  by 
him  a  week  before,  and  immediately  after  the  Opinion  of  the 
Court  overruling  the  motion  for  a  new  trial  and  in  arrest  of 
judgment,  moved  to  file  a  Bill  of  Exceptions,  and  requested  the 
Court  to  sign  the  same,  if  found  true.  The  Court  said,  that 
the  bill  might  he  filed,  if  the  counsel  wished  it,  on  the  record  ; 
but  it  could  not  be  aUowed  by  the  Court.  And  it  was  accord- 
ingly filed,  but  without  having  been  read,  the  counsel  not  wish- 
ing to  read  it,  after  the  opinion  of  the  Court  was  stated. 

t 

Stort  J.  This  being  the  case  of  a  capital  conviction,  when 
the  counsel  for  the  prisoners,  a  week  ago,  suggested  an  intentioD 
to  offer  a  bill  of  exceptions,  the  Court  then  stated,  that  it  would 
be  expected  that  he  should  show  some  authority  to  justify  the 
Court  in  allowing  a  bill  of  exceptions  in  a  capital  case.  It  is 
now  admitted,  that  the  counsel  have  no  authority  to  cite,  which 
afilrms  the  power  in  thb  court.  And  it  is  believed  by  the 
Court,  that  none  exists.  We  have,  however,  in  the  interval 
between  the  suggestion  and  the  present  time,  deliberately  ex- 
amined the  point,  and  are .  fully  satisfied,  that  no  such  power 
exists  in  this  Court ;  and  therefore  it  has  not  been  deemed 
necessary  to  examine  the  correctness  of  the  exceptions  stated 
in  the  bill,  which  has  been  proffered. 

In  the  first  place,  no  power  is  given  by  statute  to  this  Court, 
to  allow  any  bill  of  exceptions  in  any  criminal  case  whatsoever ; 
and  it  seems  impossible  to  infer  it  by  implication  from  any  pro- 
visions in  the  laws  of  the  United  States.  The  Ciix^uit  Courts 
have  final  jurisdiction  in  all  cases  of  crimes ;  and  no  writ  of 
error  or  appeal  lies  to  the  Supreme  Court  in  any  such  cases. 
Now,  the  sole  object  of  a  bill  of  exceptions  is  to  present  the 
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matter  far  the  revision  of  some  superior  court;  and  if  no  rerision 
can  be  had,  then  the  authority  to  allow  a  bill  of  exceptions 
would  be  utterly  nugatory.  The  only  mode  c<xitemplated  by 
the  laws  of  the  United  States  to  revise  the  opinions  of  the  judges 
of  the  Circuit  Courts  in  criminal  cases  is,  when  the  judges  are 
divided  in  opinion  at  the  trial ;  and  then  the  point  of  division 
may  be  certified  to  the  Supreme  Court  for  a  final  decision  under 
the  Judicial  Act  of  1802,  ch.  31,  s.  6.  There  was  no  such 
division  upon  the  present  trial. 

If  resort  be  had  to  the  common  law  to  aid  us  in  examining 
this  point,  it  will  be  found,  that  no  bill  of  exceptions  lies,  in 
capital  cases,  even  since  the  Statute  of  Westminster  2  (13  Edw. 
I*,  St.  1)  ch.  31,  which  first  gave  a  bill  of  exceptions.    And  the 
better  opinion  certainly  now  is,  that  that  statute  is  confined  to 
civil  proceedings,  and  does  not  extend  to  any  criminal  proceed- 
ings whatsoever.    As  the  authorities  are  not  all  agreed  on  this 
point  in  cases  of  mere  misdemeanors,  it  is  not  necessary  here  to 
decide  it  in  regard  to  the  latter^r    But  in  capital  cases,  in  cases 
of  treason  and  felony,  it  is  universally  agreed  in  England,  that 
no  bill  of  exceptions  lies.    This  was  solemnly  settled  in  the 
case  of  Rex  v.  Sir  Henry  Vane^  which  was  a  case  of  high 
treason.    It  is  reported  in  1  Levinz  R.  68,  and  in  various  other 
Reports.^   The  very  point  was  made ;  and  according  to  Levinz's 
Reports,  it  was  held  by  the  Court,  ^'  that  a  bill  of  exceptions 
does  not  lie  in  criminal  cases ;  but  only  in  actions  between  party 
and  party.''    The  application  was  accordingly  overruled,  and 
Sir  H.  Vane  was  executed  on  Tower  Hill.    The  same  doctrine 
b  laid  down  in  Hawkins  (2  Hawk.  P.  C.  ch,  46,  s.  198),  who 
says,  "  It  hath  been  adjudged,  that  no  bill  of  exceptions  is  grant- 
able  on  an  indictment  of  treason  or  felony,  the  Statute  of  West- 
minster, &c.,  having  never  been  thought  to  extend  to  any  such 

^  See  the  same  case  reported  in  Howell's  State  Trials,  130.    1  Keble 
R.  304, 315^  319, 324.    lSid.R.84.    T.Raym.486.    Ke]yngeR.l& 
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case."  Lord  HardwkTce^  in  Rex  v.  Inhabitants  of  Preston 
(Cas.  Temp.  Hard.  251,  S.  C.  2  Str.  1040),  said,  "Nor  was  it 
ever  pretended,  that  in  capital  cases  a  bill  of  exceptions  lay.  In 
Sir  H*  Vane^s  case,  it  is  not  said  to  lie  in  anj  criminal  case. 
But  that  point  is  not  settled,  and  therefore  I  will  give  no  opinion 
as  to  that."  In  Baccn^s  Abridgment  (1  Bac.  Abridg.  Bill  of 
Exceptions),  it  is  said,  "  It  is  agreed,  that  no  bill  of  exceptions 
is  to  be  allowed  in  treason  or  felony."  And  the  same  doctrine 
will  be  found  in  other  elementary  writers ;  ^  and  no  authority  to 
the  contrary  can  be  found. 

In  The  People  v.  Holbrook  (13  John.  R.  90,  S.  P.,  6  Cow. 
R.  565),  it  was  held  by  the  Supreme  Court  of  New  Yorl^,  that 
no  bill  of  exceptions  lies  in  any  criminal  case  ;  and  this  doctrine 
is  not  only  supported  by  Sir  H.  Vane^s  case,  but  by  Rex  v. 
BarJcshead,  (T.  Ray.  468 ;  1  Sid.  R.  85). 

There  is  then  no  pretence  to  say,  that  in  capital  cases  this 
Court  can  draw  in  aid  the  doctrines  of  the  common  law,  as 
administered  in  England,  to  confer  such  a  power.  It  is  not  im- 
plied from  any  Statute  authority.  It  is  not  implied  in  any  rea- 
soning at  the  common  law,  or  under  the  Statute  of  Westminster. 
We  are  therefore  of  opinion,  that  this  Court  possesses  no  such 
authority ;  and  we  dare  not  assume,  what  has  never  been  con- 
fided to  the  Court. 

If  this  objection  were  not,  as  we  think  it  is,  conclusive,  we 
think,  that  the  bill  of  exceptions  ought  not  now  to  be  allowed, 
upon  another  and  a  distinct  ground.  It  was  not  made  or  ten- 
dered at  the  trial,  nor  until  a  long  time  afterwards,  and  after  a 
motion  made  and  argued  for  a  new  trial  and  in  arrest  of  judg- 
ment, and  the  opinion  of  the  Court  deliberately  had  thereon. 
Under  such  circumstances,  where  the  verdict  was  satisfactory, 
and  the  Court  feel  no  doubt  about  the  law,  it  is  our  opinion, 

>  See  Buller  N.  P.  31&  1  Chitty  Crim.  Law,  €02,  (English  edition). 
Willea  R.  535,  and  note  (b),  which  cices  2  Inst.  424,  and  Saville  R.  3. 
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that  the  bill  of  exceptions  ought  not  to  be  allowed.  It  is  not 
within  the  general  principles,  which  regulate  rights  of  this 
sort.^     The  Government  has  its  rights,  as  well  as  the  prisoners* 

Bill  of  Exceptions  not  allowed. 


'  See  1  Salk. 28a    8Mod.R.223.    2 Tidd  Prac 78a 
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Edward  Dexter,  Jr.  and  others 
Anna  Arnold,  Administratrix,  and  others. 

In  exceptions  to  a  Master's  Report,  a  general  assignment  of  errors  is  insuf- 
ficient, unless  specific  errors  are  shown. 

The  Master  was  right  in  refusing  to  inquire  into  the  original  consideration  of 
a  mortgage,  when  this  mortgage,  in  an  account  settled  between  the  par- 
ties, was  treated  as  a  good  subsisting  mortgage  for  the  full  amount  stated 
therein,  and  when  the  bill  did  not  charge  that  the  consideration  was  nom- 
inal, or  that  there  was  any  mistake  therein,  or  ask  for  any  examination 
thereof. 

A  mortgagee  is  bound  to  make  all  reasonable  and  necessary  repairs  upon  the 
mortgaged  premises  while  in  his  possession,  and  will  be  responsible  for  the 
damage  occasioned  by  any  wilful  default  or  gross  neglect  in  this  respect. 
The  natural  effects  of  waste  and  decay,  from  time,  he  will  not  be  bound 
to  repair. 

QtMsre — if  a  mortgagee,  who  lays  out  money  in  permanent  repairs  for  the 
benefit  of  the  estate,  may  claim  an  allowance  therefor. 

Exceptions  to  a  Master's  Report  must  be  founded  on  the  facts  stated  in  the 
Report,  or  in  the  accompanying  documents  and  proofs. 
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The  Master  was  right  ia  refaaiii|^  to  open  an  acconnt  settled  in  1801,  as  no 
leave  was  given  to  snrcharge  and  falsify  that  account,  and  there  were  cir- 
cumstances, which  shewed,  that  the  account  had  already  been  adjudicated 
in  a  former  suit  bj  this  Court. 

The  Master  was  right  in  charging  the  estate  of  the  mortgagee  with  the 
money  received,  as  the  consideration,  on  giving  an  absolute  deed  of  the 
mortgaged  premises. 

An  absolate  deed  of  mortgaged  premises  given  by  the  mortgagee  operates 
as  a  conveyance  of  a  defeasible  title  only,  and  not  as  a  disseisin,  as  be* 
tween  the  mortgagor  and  mortgagee. 

A  mortgagee,  who  keeps  no  accounts  of  the  rents  and  profits  received  by  him, 
is  properly  chargeable  with  what  he  may  be  presumed  to  have  received, 
and,  if  in  the  occupation  of  the  premises,  also  with  an  occupation  rent. 
And  the  Master  was  right  in  embracing  all  these  items  in  an  account  of 
rents  and  profits  received. 

Where  a  mortgagee  has  kept  no  accounts  of  the  rents  and  profits  reeeived  by 
him,  the  Master  will  exercise  a  sound  discretion  upon  the  whole  evidence 
with  regard  to  the  amount  for  which  he  should  be  charged,  without  resort- 
ing to  the  standard  of  an  oocopation  rent. 

Bill  in  Equity  to  redeem  a  mortgaged  estate*  The  cause,  as 
formerly  heard  in  this  Court,  will  be  found  reported  in  1  Sum- 
ner R.  109 — 120.  It  now  came  again  before  the  Court,  upon 
the  Report  of  the  Master,  W.  R.  Staples,  Esq.  The  Report 
was  as  follows : 

On  the  25th  day,  and  on  divers  days  afterwards,  having  been 
attended  by  counsel  for  the  complainants,  and  for  the  defend- 
ants,  said  Anna  and  James  Arnold,  and  having  examined  the 
evidence  taken  in  chief  in  said  cause,  and  taken  the  testimony 
of  divers  witnesses,  produced  before  me,  and  the  examinations 
of  said  Anna  and  James,  under  affirmation,  upon  interrogatories 
touching  the  matter  directed  to  be  inquired  into ;  and  having 
also  examined  the  books,  papers  and  documents  produced  by 
said  Anna,  as  apd  for  the  books,  papers  and  documents  of  said 
Thomas,  relating  to  the  subject-matter  it  dispute, — after  due 
consideration  of  the  same,  I  have  stated  the  account  of  the 
amount  due,  upon  the  foot  of  the  mortgage  mentioned  in  the 
sakl  decree,  and  of  the  rents  and  profits  of  said  mortgaged  pre- 
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mises,  received  by  said  Thomas  Arnold,  id  his  lifetime,  and  by 
said  Anna,  administratrix  on  the  estate  of  said  Thomas  since  bis 
decease,  allowing  said  mortgagee  for  repairs  and  expenditures  in 
the  premises. 

The  complainants  contended,  that  all  moneys  received  by  said 
Thomas  Arnold,  on  Jonathan  Arnold's  account,  and  not  account- 
ed for,  ought  to  be  presumed  to  have  been  received  on  account  of 
this  mortgage  or  the  mortgage  on  the  Paget  Farm,  so  calledi 
under  the  existing  circumstances  of  the  case.  In  pursuance  of  this 
position,  they  claimed  the  following  sums,  to  be  deducted  from 
the  original  consideration  of  this  mortgage,  to  wit : — ^The  sum  of 
$430,  said  to  have  been  received  by  said  Thomas,  of  Vincent 
Gray,  of  the  Havana,  together  with  interest  thereon  ;  the  amount 
of  a  note  for  £  1 00,  part  of  the  consideration  of  the  mortgage  given 
by  said  Jonathan  to  said  Thomas,  of  the  Paget  Farm ;  the  said 
note,  as  they  contended,  being  charged  by  said  Thomas  to  said 
Jonathan  in  the  account  settled  between  them  on  the  31st 
March,  1801,  and  not  endorsed  on  said  mortgage  of  the  Paget 
Farm, — ^together  with  the  interest  thereon ;  the  amount  charg- 
ed by  said  Thomas  to  siud  Jonathan  in  said  account,  settled 
March  31,  1801,  for  premium  on  schooner  Fame,  vie:  One 
hundred  and  eighty  dollars,  with  twelve  dollars  interest  thereon, 
on  the  ground  that  the  same  was  embraced  in  a  previous  charge 
in  said  account, — with  interest  thereon ;  the  amount  of  five 
hundred  seventy-three  dollars,  eighty-seven  cents,  being  the 
difference  between  the  amount  of  said  Jonathan's  note  to  Joseph 
Rogers,  and  the  amount  said  to  have  been  received  on  said  note 
by  said  Rogers,  of  said  Thomas,  'with  interest  thereon.    These 
sums  I  rejected,  and  refused  to  receive  evidence  in  relation 
thereto,  on  the  ground,  that  they  entered  into  and  made  parts  of 
the  account  settled  between  said  Thomas  and  Jonathan  on  31st 
March,  1801,  which  account  has  been  already  adjudicated  upon 
and  setded  by  this  honorable  Court ;  and  that  if  any  claim  for 
the  same  exists  against  said  Thomas  or  his  representatives,  it  is 
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agaiDst  him  as  agent  or  administrator  of  said  Jonathan,  in  both 
\7hich  capacities  the  said  Thomas,  in  his  lifetime,  accounted  to 
this  honorable  Court.  Considering  also,  that  the  mortgage  in 
this  cause  is  credited  to  said  Jonathan  by  said  Thomas  in  said 
account  of  March  31,  1801,  I  have  deemed  it  unnecessary  to 
inquire  into  the  original  consideration  of  said  mortgage,  or  to 
require  proof  of  the  existence  or  payment  of  the  notes  and  ac- 
ceptances charged  in  said  account,  or  to  enter  into  or  state 
interest  account  in  relation  to  said  account,  presuming  that  when 
said  account  was  so  settled  and  adjudicated  upon,  this  item  of 
credit  was  considered,  that  the  rest  of  the  account  was  adjusted 
ID  reference  thereto,  as  the  same  there  stands  credited. 

The  complainants  also  contended,  that  they  ought  to  be  cred- 
ited with  rents  of  the  mortgaged  premises  for  the  years  1793, 
1794-5-6-7  and  8.  This  claim  1  have  also  disallowed,  on  the 
ground,  that  the  mortgage  was  dated  in  1800,  and  admitting  that 
said  Thomas  received  said  rents,  he  was  liable  for  them  as  agent, 
and  not  as  mortgagee,  and,  in  that  capacity  has  accounted  for 
them,  or  been  called  upon  to  account  them  to  this  honorable 
Court.  I  have  however  charged  the  respondents  with  rents 
from  5th  November,  1799,  in  consequence  of  the  admission  of 
James  Arnold,  in  his  answer,  that  at  the  settlement  of  said  ac- 
count of  March  31, 1801,  it  was  the  understanding  and  intention 
of  said  Thomas  and  Jonathan,  that  the  rents  from  that  time 
should  inure  to  the  benefit  of  said  Jonathan,  under  said  mort- 
gage, and  in  consequence  of  the  same  being  credited  to  the 
account,  rendered  by  said  Anna  Arnold,  of  the  rents  and  profits 
received  toward  said  mortgage. 

The  complainants  also  daimed  for  ^*  damage  of  the  store  by 
the  entire  neglect  of  the  mortgagee  in  possession,  to  shingle  the 
store,  eight  hundred  dollars."  The  store  here  referred  to  is  the 
store  on  South  Main  Street.  That  the  premature  decay  and 
dilapidation  of  said  store,  was  occasioned  by  neglect  to  repair  it, 
I  take  to  be  fully  proved,  if  not  admitted,  by  the  said  Anna  and 
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James.  Yet  I  have  not  deemed  it  equitable  to  charge  them 
with  the  damages  occasioDed  by  such  neglect,  inasmuch  as  the 
mortgagee  during  the  whole  period  of  his  possession  of  said 
estate,  under  his  mortgage,  was  a  tenant  thereof  in  common  with 
Asa  Arnold  and  the  heirs  at  law  of  Welcome  Arnold,  and  it  was 
neither  proved  nor  suggested  that  he  was  ever  requested  by  the 
other  owners  to  join  in  any  repairs  on  said  estate,  or  that  Jona- 
than Arnold  or  any  of  his  heirs,  ever  intimated  the  propriety  or 
expediency  of  making  any.  While  on  the  other  hand  it  was 
proved  that  Samuel  G.  Arnold,  the  attorney  of  the  administra- 
tors, on  the  estate  of  Welcome  Arnold,  and  one  of  the  heirs  at 
*  law  of  said  Welcome,  occupied  the  upper  part  of  said  store  from 
1801  to  1811  or  1312,  when  it  had  become  out  of  repair,  and 
leaky,  and  must,  therefore,  have  been  intimately  acquainted  with 
its  situation,  and  was  requested  by  the  agent  of  said  Thomas, 
afterwards,  to  join  in  repairs,  and  refused  so  to  do. 

The  complainants  abo  claimed  '^  the  value  of  one  third  part 
of  the  Fox  Point  lots,  part  of  the  mortgaged  premises,  sold  by 
Thomas  Arnold  on  21st  Dec.  1810,  by  absolute  deed."  This 
claim  was  resisted  by  the  mortgagee.  Nevertheless,  it  has  ap- 
peared to  me  that  said  sale  could  not  have  been  eflksted  by  said 
Thomas,  had  not  this  mortgage  been  held  by  him*  That  his 
covenants  of  warranty  are  mere  personal  obligations,  insisted 
upon  by  the  purchasers  to  protect  what  they  knew,  was,  without 
them,  an  invalid  title,  and  voluntarily  entered  into  by  said  Thomas, 
either  to  insure  the  sale  of  the  other  undivided  part  of  said  lots, 
or  to  accelerate  the  collection  of  his  mortgage  debt,  that  the 
money  so  received  was  received  for  the  mortgagor's  property. 
And  that  the  eflfect  of  said  sale  will  be  to  deprive  the  mortgagor 
of  part  of  his  estate  without  an  equivalent ;  and  to  vest  the  pro- 
ceeds thereof  in  the  mortgagee,  without  any  consideration,  unless 
the  mortgagee  is  made  to  account  for  them  toward  this  mort- 
gage. For  these  reasons,  I  have  allowed  said  claim  for  one  third 
part  of  the  amount  received  by  said  Thomas,  for  said  lots,  with 
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interest  thereoiii  fiom  the  day  of  said  sale,  December  21, 
1810. 

Much  of  the  difficulty  in  ascertaining  the  rents  and  profits, 
with  which  the  mortgagee  ought  to  stand  charged,  has  arisen  from 
the  fact  that  the  mortgaged  premises  were  an  undivided  third 
part  of  an  estate.  This  difficulty  has  been  increased  by  the  fol- 
lowing circumstances,  viz.  that  Thomas  Arnold  himself  was 
some  years  a  tenant  of  a  part  ot  the  estate ;  that  Samuel  6. 
Arnold,  at  one  time,  also  occupied  a  part  of  the  estate  on  Wel- 
come Arnold's  right,  that  sometimes  Thomas  Arnold  received 
rents  on  Asa  Arnold's  righty  sometimes  charged  rents  to  Samuel 
G.  Arnold  &  Co. ;  at  other  times  Samuel  6.  Arnold  and  Com- 
pany received  rents  for  Jonathan  Arnold ;  sometimes  Jonathan 
Arnold  received  rents  himself  of  the  tenants,  and  more  than  all, 
fiom  the  fact  that  Thomas  Arnold  kept  no  regular  account  of 
the  rents  he  received.  The  account,  presented  by  the  adminis- 
tratrix on  the  estate  of  said  Thomas,  is  made  up,  from  the  rent- 
rolls  of  said  Thomas,  his  accounts  with  the  tenants,  his  cash 
books,  and  credits  given  him  by  tenants  in  their  accounts  settled. 
I  did  not,  therefore,  consider  myself  bound  by  the  account  so 
presented,  especially  when  on  inspecting  it  and  comparing  it 
with  the  vouchers  from  which  it  was  made,  I  discovered  some 
inaccuracies  and  omissions.  Nor  could  I  satisfy  myself  with 
what  rents  said  mortgagee  should  stand  charged,  without  firat 
estimating  the  fair  rent  of  the  whole  premises,  under  their  pecu- 
liar circumstances,  and  then  charging  him  with  one  third  part 
thereof.  This  course  appeared  to  me  the  more  proper,  from 
the  fact  that  certain  rents  were  received  by  Samuel  G.  Arnold 
and  Company,  on  account  of  Jonathan  Arnold,  which  were  re- 
linquished by  Thomas  Arnold  in  the  compromise  settlement 
made  between  said  Thomas  and  Samuel  G.  on  the  13th  day  of 
June,  1823,  the  amount  of  which  could  not  be  ascertained  by 
the  evidence  in  the  cause. 

The  estate  consisted  of  a  lot  of  land,  forty  feet  in  breadth, 
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extending  westward  from  South  Main  Street  to  the  channel  of 
the  river.  On  the  east  end  is  a  store  two  stories  high,  about 
sixty-five  feet  in  length,  and  twenty  in  width,  with  a  cellar  under 
the  whole  length  of  it.  Towards  the  west  end  was  an  old  store, 
two  stories  high,  about  twenty  by  thirty  feet.  To  the  west  of 
this  was  a  cooper's  shop.  When  these  buildings  were  erected, 
has  not  been  made  certain  by  any  proof,  nor  the  state  of  repair 
in  which  they  were  at  the  date  of  the  mortgage.  A  hatter's 
shop  was  erected  on  the  front  of  said  lot,  after  the  date  of  the 
mortgage  ;  but  when  or  by  whom  no  evidence  has  been  produc- 
ed to  me.  The  cooper's  shop  is  called,  in  the  testimony,  a  veiy 
old  building.  This  was  either  carried  away  by  the  ^'  gale"  ib 
1815,  or  demolished  in  the  following  year,  when  South  Water 
Street  was  opened.  The  old  store  was  much  injured  in  "  the 
gale,"  the  lower  story  being  almost  wholly  demolished  by  it* 
But  it  was  standing  when  partition  was  made  in  1828.  The 
store  on  South  Main  Street  was  abandoned  as  untenantable  in 
1823,  though  the  cellar  under  it,  to  the  present  time,  has  been 
occasionally  occupied  for  storing  such  goods  as  would  take  no 
injury  from  wet.  In  1828,  a  partition  of  said  estate  was  made 
on  the  suit  of  the  children  and  heirs  at  law  of  Samuel  G.  Arnold, 
by  which  the  eastern  part  of  said  lot,  extending  back  sixty-five 
feet  from  South  Main  Street,  and  the  north  half  of  the  wharf, 
being  about  twenty  by  twenty-five  feet,  was  set  off  for  the  third 
part  of  the  estate  that  belonged  to  Jonathan  Arnold. 

In  ascertaining  the  fair  rent  of  these  prembes,  I  have  divided 
the  time  into  five  periods.  The  first  of  which  extends  firom 
November  5,  1799,  to  November  5,  1805.  During  this  period 
Paul  and  Hull,  or  Peleg  Hull,  rented  the  front  shop  in  the  store 
on  South  Main  Street  at  $80,  and  the  room  back  of  it  at  $30 
per  year.  Samuel  G.  Arnold  &  Co.  occupied  the  other  parts 
of  said  building,  but  at  what  rent,  is  not  shown.  I  have  sup- 
posed it  to  be  worth  at  least  $75  per  year,  as  afterwards  the 
cellar  alone  was  charged  biro  by  Thomas  Arnold,  at  the  rate  of 
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^96  per  year.  The  old  store  was  occupied  by  Thomas  Arnold 
with  one  third  the  wharf;  for  this  I  have  supposed  $90  per  year 
was  a  reasonable  rent,  as  that  amount  was  afterwards  charged  by 
said  Thomas  to  subsequent  tenants,  and  as  the  cooper's  shop 
was  occupied  from  1802  at  the  rate  of  $25  per  year.  I  bad 
no  hesitation  in  charging  the  mortgagee  with  the  same  rent  dur- 
ing this  period.  I  have,  therefore,  considered  the  fiiir  rents  of  the 
mortgaged  premises,  during  this  term,  to  be  three  hundred  dollars, 
and  that  the  mortgagee  of  the  undivided  third  part  thereof,  ought 
to  be  charged  with  one  third  part  thereof. 

The  second  period  extends  from  November  5,  1805,  to  De- 
cember 21,  1810;  five  years,  one  month,  and  sixteen  days. 
During  this  period,  Paul  and  Hull,  or  Peleg  Hull,  rented  the 
same  part  of  said  premises,  and  at  the  same  rent,  viz.  $110  per 
year.  The  old  store  continued  to  be  occupied  by  Thomas 
Arnold,  or  rented  to  other  tenants  at  the  same  rent,  viz.  $90 
per  year.  The  cooper's  shop  was  rented  for  $25  per  year, 
until  April  1,  1807,  and  from  that  time  to  January  28,  1808, 
at  $15  per  year;  the  reduction  being  made  in  consequence  of 
the  increased  state  of  decay  of  said  building.  After  1808  there 
18  no  evidence  of  any  rent  received  for  it  by  any  person.  I 
have  estimated  the  fair  average  yearly  rent  during  thb  period, 
to  be  $10  per  year.  The  second  floor  and  cellar  of  the  store 
on  South  Main  Street  was  occupied  or  rented  by  Samuel  6. 
Arnold  and  Company,  during  the  whole  of  this  period,  and  I 
could  find  no  cause  to  change  the  amount  of  rent.  I  have, 
therefore,  considered  the  fair  rent  of  the  mortgaged  premises 
during  this  period,  to  be  two  hundred  eighty-five  dollars,  one 
third  part  of  which  ought  to  be  charged  the  mortgagee. 

The  third  period  extends  from  December  21,  1810,  to  De- 
cember 21,  1823,  being  thirteen  years.  The  lower  part  of  the 
old  store  was  rented  until  December  31, 1811,  at  $60  per  year, 
and  the  upper  loft  until  November  21,  1821,  at  $30  per  year ; 
the  wharf  was  rented  from  March  11, 1822,  to  the  end  of  this 
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period,  at  (^80  per  year.  I  have  considered  $10  per  year  as  a 
fiur  average  rent  of  this  part  of  said  premisesi  during  this  period* 
Peleg  Hull  continued  in  the  occupation  of  the  boat  store  on 
South  Main  Street  until  1823,  at  $80  per  year ;  and  m  the 
occupancy  of  the  room  back  of  it  until  1818,  at  $30,  and  fipom 
then  until  18S3,  at  $15  per  year.  I  have  considered  one  hun- 
dred dollars  to  be  a  fair  average  yeariy  rent  of  this  part  of  said 
premises,  during  this  period.  The  rent  of  the  upper  room  and 
cellar  of  this  store,  I  have  estimated  at  $36  per  year.  The 
hatter's  shop  was  probably  built  about  1811,  by  some  tenant  who 
was  chargeable  with  the  ground  rent  only,  until  he  abandoned 
it  to  the  owners  of  the  land.  In  1819, 1  find  it  rented  for  060 
per  year.  I  have  assumed  $30  to  be  a  £ur  average  yearly  rent 
during  this  period.  The  yearly  rents  firom  1810  to  1823,  of  the 
whole  premises,  I  have  estimated  at  $236,  one  third  of  which 
should  be  charged  said  mortgagee. 

The  fourth  period  extends  from  December  21, 1823,  to  the 
time  partition  was  made  of  these  premises,  in  1828,  being  four 
years  and  six  months.  The  wharf  and  old  store  was  rented 
from  the  commencement  of  this  period,  to  March  11,  1826,  at 
$60  per  year,  and  from  that  time  until  partition  was  made,  at 
$150  per  year.  I  have  considered  $110  to  be  a  fair  average 
yearly  rent  for  the  same  during  thb  period.  The  store  on  South 
Main  Street  remained,  during  this  period,  generally  unoccupied ; 
as  the  cellar  under  it  was  occasionally  occupied,  a  fair  rent  of 
that  part  of  the  premises,  I  have  estimated  to  be  $40.  The 
rent  of  the  hatter's  shop  I  have  also  estimated  at  $30.  I  have, 
therefore,  considered  the  fair  average  yearly  rent  of  the  whole 
premises,  from  1823  to  1828,  to  be  $180,  one  third  part  of 
which  ought  to  be  charged  said  mortgagee. 

The  fifth  and  last  period  extends  from  the  time  partition  was 
made,  to  June  15,  1833,  being  five  years  eleven  months  and 
twenty-five  days.  I  have  considered  the  store  on  South  Main 
Street  with  the  cellar  under  it,  to  be  of  the  yearly  value  of  forty 
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dollars.  The  hatter's  shop  to  be  of  the  yearly  value  of  thirty 
dollars,  and  the  north  part  of  the  wharf  to  be  of  the  yearly  value 
of  twenty  dollars ;  that  being  the  sum  for  which  the  same  was 
tented  in  1832.  These  comprehending  the  part  of  said  pre- 
mises, that  was  set  off  for  Jonathan  Arnold's  share  in  said  estate, 
the  said  amounts  being  ninety  dollars  per  year,  I  have  considered 
cagbt  to  be  charged  to  said  mortgagee. 

As  1  found,  on  stating  the  account  on  these  principles,  that 
the  rents  to  be  accounted .  for  by  said  mortgagee,  up  to  the  21st 
day  of  December,  1810,  together  with  the  amount  on  that  day 
received  by  him,  on  the  sale  of  the  Fox  Point  lots,  exceeded 
the  amount  of  interest  due  on  said  mortgage  debt,  and  the  re- 
pairs  on  said  estate  and  interest  thereon,  up  to  said  date,  by  the 
sum  of  $426,81,  I  deducted  said  sum  of  $426,81  fiom  the 
principal,  and  allowing  interest  thereon,  with  interest  also  on  the 
repairs,  made  on  said  estate  up  to  the  fifteenth  day  of  June, 
1833 ;  I  report  that  there  is  the  sum  of  one  thousand,  three 
hundred  and  sixty-six  dollars,  thirty-six  cents,  due  on  said  mort- 
gage. 

My  principal  reason  for  reducing  the  rents  m  the  second, 
third,  fourth  and  fifth  periods,  was  the  increased  dilapidation  of 
the  buildings  from  want  of  repairs ;  but  the  opening  of  South 
Water  Street  in  1816,  though  it  added  much  to  the  value  of  the 
whole  estate,  decreased  its  productiveness,  as  the  most  valuable 
part  of  the  buildings  stood  on  South  Main  Street. 

To  this  Report  exceptions  were  filed  by  the  plaintiffi  and 
defendants.    Those  of  the  plaintiffi  were  as  fdlows : 

1^^.  FcNT  that  the  said  Master,  has  stated  and  certified  in  said 
report,  that  there  is  due  on  the  said  mortgage,  mentioned  in 
phuntififs  bill,  the  sum  of  $1366,36,  whereas  be  ought,  as  the 
plaintiffi  are  advised,  to  have  reported  that  there  is  nothing  due 
npon  said  mortgage. 

2cL  For  that  the  said  Master,  in  said  Report,  has  stated  that 
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he  deemed  it  unnecessary  to  inquire,  and  he  did  not  inquire 
into  the  original  consideration  of  said  mortgage,  whereas  the  bill 
of  the  plaintiffi,  charges  that  the  nominal  consideration  mentioned 
in  said  mortgage,  was  never  received  hj  the  mortgagor,  who 
ignorantljT  signed  said  mortgage,  and  the  said  supposed  consider- 
ation was  stated  in  said  mortgage,  to  consist  of  certain  supposed 
and  undescribed  notes  and  acceptances,  alleged  by  the  mort- 
gagee to  have  been  taken  up  by  him,  which  the  plaintifis  did 
and  do  deny  that  he  did  take  up,  so  as  to  be  a  creditor  of  the 
mortgagor  therefor,  at  the  date  of  said  mortgage  to  the  amount 
of  said  nominal  consideration.  And  the  said  Master  ought,  as 
the  plain tiffi  conceive,  to  have  inquired  into  said  consideration. 

3d.  For  that  the  said  Master,  in  said  Report,  and  in  the 
account  annexed  thereto,  has  allowed  to  the  defendants,  the  foil 
amount  of  said  supposed  consideration,  and  interest  thereon, 
under  the  supposition,  as  by  him  in  substance  stated,  that  he 
was  concluded  thereby,  whereas  the  said  Master,  as  the  plain- 
Ciffi;  conceive,  ought  not  to  have  allowed  the  same. 

4th,  For  that  the  said  Master,  in  said  report  and  account,  has 
made  a  deduction,  from  the  annual  value  and  rent  of  the  said 
mortgaged  premises,  as  they  were  received  by  the  mortgagee, 
on  the  ground  that  the  same  or  parts  thereof,  became  untenantable 
for  want  of  repairs,  while  in  the  hands  of  said  mortgagee  and 
his  representatives.  Whereas  the  same  were  received  in  good 
tenantable  order  and  repair,  by  said  mortgagee,  as  appears  by 
sud  report,  and  the  exhibits  accompanying  the  same,  and  were 
partly  rented  and  partly  used  by  the  said  mortgagee  and  his 
representatives,  and  the  said  Master  ought,  as  the  plaintiffi  con- 
ceive, to  have  reported  and  charged  in  said  account,  against  said 
defendants,  the  annual  value  and  rent  thereof,  for  the  whole 
time  of  possession  by  said  mortgagee  and  his  representatives, 
according  to  the  value  and  rent  thereof,  at  the  time  he  took  pos- 
session thereof,  deducting  a  reasonable  sum  for  repairs. 

5ih.  For,  that  the  said  Master,  in  said  report  and  account,  has 
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reported  and  charged  nothing  against  said  mortgagee  and  defend- 
ants, for  the  destruction  and  dilapidation  of  the  buildings  on  said 
mortgaged  premises,  although  he  has  therein  stated,  that  such 
destruction  and  dilapidation  took  place,  while  the  premises  were 
in  the  possession  of  said  mortgagee  and  his  representatives. 
Whereas  he  ought,  as  the  plaintiffi  conceive,  to  have  charged 
in  said  account  to  said  defendants,  or  credited  said  premises,  and 
allowed  and  reported  in  favor  of  the  plaintiffi,  a  sum  equal  to  the 
damages  by  such  destruction  and  dilapidation,  with  interest. 

Gih.  For,  that  the  said  Master  has  disallowed,  and  as  stated 
in  said  report,  refused  to  receive  evidence,  in  relation  to  the 
charge  of  a  note  for  £100,  and  interest  thereon,  exhibited  and 
claimed  by  the  plaintiffi,  which  note,  as  the  plaintiffi  allege,  has 
been  twice  paid  to  said  mortgagee,  and  has  not  been  accounted 
for  by  him,  whereas  the  said  master,  as  the  plaintiffi  coDceWe, 
should  have  charged  the  defendants  with  said  sum  and  interest. 

1th.  For,  that  the  said  Master  in  said  report  and  account,  has 
not  charged  the  defendants  with  the  sum  of  $192,  and  interest, 
and  refused  to  receive  evidence  in  relation  thereto,  which  sum 
was  paid  to  Said  mortgagee,  under  a  mistake  and  error,  as  for 
premium  and  interest,  for  insurance  on  the  schooner  Fame, 
when  no  such  sum  was  due  for  such  insurance.  Whereas  the 
said  Master,  as  the  plaintifi  conceive,  ought  to  have  received 
evidence  of  said  charge,  and  to  have  charged  said  sum  and  in- 
terest thereon,  to  the-defendants  in  said  account. 

8th.  For,  that  the  said  Master,  in  said  Report  and  account, 
has  not  charged  the  defendants  with  the  sum  of  $573,87^,  paid 
to  said  mortgagee  through  error,  as  for  money  advanced  by  biro, 
to  take  up  said  mortgagor's  note  to  Joseph  Rogers,  being  an 
excess  paid  to  said  mortgagee  by  said  mortgagor,  over  and  above 
the  sum  so  advanced  by  said  mortgagee — and  refused  to  allow 
the  same,  and  to  receive  evidence  thereof,  on  the  grounds  that 
the  same  had  been  already  settled,  and  adjudicated  and  account- 
ed for,  by  and  between  said  mortgagor  and  mortgagee.   Whereas 
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such  is  not  the  case,  and  said  Master  ought  to  have  received  evi- 
dence in  relation  to  said  charge,  and  to  have  charged  the  defend- 
ants therewith,  and  with  interest  thereon,  in  such  account. 

9th.  For,  that  the  said  Master  has  certified  in  said  Report, 
that  he  refused  to  allow  or  to  receive  evidence^  in  relation  to  all 
moneys  received  by  said  Thomas  Arnold  (the  said  mortgagee), 
on  Jonathan  Arnold's  account,  and  not  accounted  for,  and  that 
said  Master  did  refuse  to  allow  such  moneys  received  by  said 
mortgagee,  although  from  all  the  accqunts  and  exhibits,  oflfered 
and  shown  by  the  plaintiffi  and  defendants,  it  appeared  that 
moneys  had  during  said  mortgagee's  possession,  been  received  by 
said  Thomas,  of  said  Jonathan,  and  his  estate  which  were  not 
appropriated,  when  received  to  any  other  account,  than  that  of 
this  said  mortgage,  which  at  the  time  of  such  reception  of  moneys, 
was  the  only  undischarged  evidence  of  claim  or  demand,  on  the 
part  of  said  mortgagee  against  said  mortgagor,  the  said  Paget'a 
mortgage  having  been  adjudged  by  this  honorable  Court  to 
have  been  overpaid,  and  which  moneys  so  received,  were  never 
accounted  for,  or  credited  by  said  mortgagee  in  any  other 
account.  Whereas  the  said  Master,  as  the  plaintiffi  conceive, 
ought  to  have  received  evidence  of,  and  allowed  the  plaintiffi' 
charges,  for  said  moneys  and  interest  thereon. 

10th,  For,  that  the  said  Master  has,  in  said  report  and 
account,  disallowed  the  sum  of  $430,  and  interest  charged  by 
the  plaintiffi,  on  the  ground  that  the  same  was  settled  in  a  cer- 
tain account  of  March  31,  1801,  between  the  mortgagor  and 
mortgagee,  whereas  it  appeared  that  said  sum,  (being  a  balance 
of  $500,  received  of  one  Vincent  Gray  after  deducting  a  cred- 
it,) was  received  by  said  mortgagee,  of  the  proper  moneys  of  the 
mortgagor,  after  the  said  31st  March,  1801,  and  did  not  enter  into 
said  account,  and  the  same  ought  to  have  been  charged  by  said 
Master,  to  said  defendants,  with  interest. 

llth.  For,  that  the  said  Master,  in  said  report  and  account, 
has  charged  interest  on  the  consideration  of  said  mortgage,  fix)m 
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a  time  anterior  to  that,  when  there  was  any  balance  due  from 
said  mortgagor  to  said  mortgagee^  for  and  on  account  of  any 
notes  or  acceptances^  or  payments  therefor^  secured  or  intended 
to  be  secured  by  said  mortgage,  and  anterior  to  the  dates  and 
payments  by  the  mortgagee,  of  any  such  notes  or  acceptances ; 
and  rejected  the  plaintiffi'  evidence,  in  relation  thereto,  and 
declined  entering  into  any  interest  account,  in  respect  of  the 
same,  or  to  ascertain  the  respective  times,  for  which  interest 
should  be  charged  on  said  notes  and  acceptances.  Whereas  the 
plaintiffi  conceive,  that  said  Master  should  nqt  have  charged 
interest  on  said  sum  from  said  time,  and  should  have  received 
the  evidence  aforesaid,  and  stated  an  interest  account  in  relatbn 
to  said  payments,  and  should  have  treated  said  mortgage  as  col- 
lateral security,  for  sums  which  were  to  be  originally  and  tmly 
evidenced  by  other  vouchers^ 

ISlA.  For,  that  the  said  Master,  previous  to  making  said 
Report,  did  not  require  of  the  defendant,  Anna  Arnold  or  James 
Arnold,  the  production  of  the  cash  books  of  said  mortgagee,  of 
the  years  previous  to  1806,  which  were  called  for  by  plaintiffi, 
although  it  was  admitted  by  said  Anna  in  her  answers  to  plain* 
tifis'  interrogations  exhibited  with  said  report,  that  such  cash  books 
did  exist,  and  were  not  out  of  her  reach  or  power. 

13^A.  For,  that  the  said  Master,  at  the  hearing,  ordered  upon 
argument,  that  certain  books  of  the  said  mortgagee,  should  be 
produced  by  said  Anna  Arnold,  administratrix,  under  a  call 
therefor  by  the  plaintiffi — which  said  books,  were  accordingly 
brought  before  him  at  the  hearing,  but  the  said  Anna  and  James 
Arnold,  refused  to  permit  the  plaintifli  or  their  counsel,  to  open 
or  look  into  the  same,  and  the  said  Master  did  not,  though  re* 
quested  by  the  plaintiffi,  require  said  books  so  produced,  to  be 
opened  for  the  inspection  of  the  plaintiffi,  as  the  plaintiffi  con- 
ceive he  should  have  done. 

lAth.  For,  that  it  is  not  stated  in  said  Report,  when  nor  for 
what  reason,  the  said  Samuel  6.  Arnold  refused  to  join  in 
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repairs,  although  it  is  stated,  that  the  said  premises  had  a  long 
time  previous,  been  suffered  to  be  out  of  repair,  without  any 
attempt  of  said  mortgagee  to  repair  the  same,  and  although  in 
fact  the  said  Samuel  G.  made  no  objection,  except  that  he  wish- 
ed the  title  or  proportions  of  ownership,  to  be  first  settled ;  and, 
although  it  does  not  appear  by  said  Report,  that  the  mortgagee 
at  any  time  did  what  he  could,  towards  keeping  said  premises  in 
repair.  And,  although  the  said  mortgagee  was  at  said  times,  and 
during  his  possession,  also  agent  of  the  estate  of  the  late  Wel- 
come Arnold,  and  had  power  as  such  to  repair. 

I5th,  For,  that  the  said  Master  declined  receiving  evidence 
in  relation  to  the  errors,  in  the  said  Account  of  March  31,  1801, 
and  has  not  allowed  to  the  plaintiffi,  the  sums  shewn  to  be  errors 
in  said  account,  although  the  said  account  was  produced  at  the 
hearing  of  the  defendants  Anna  and  James  Arnold,  for  the  pur- 
pose of  proving  the  reception  and  full  amount  of  the  consideration 
of  said  mortgage  and  the  payments  of  notes  and  acceptances, 
mentioned  in  said  mortgage  by  said  mortgagee. 

16/A.  For,  that  the  amount  credited  by  said  Master,  for  the 
annual  value  of  the  rents  and  occupation  of  said  premises,  is  by 
far  below  the  real  annual  value  thereof,  and  as  the  plaintiffi  con- 
ceive, much  larger  annual  sums  ought  to  be  credited  to  said 
estate  therefor  in  said  account. 

The  exceptions  filed  by  the  defendants,  were  as  follows : 
Ist.  For,  that  it  appears  in  and  by  said  report  and  account, 
thereunto  annexed,  that  the  said  Master  has  allowed  said  com- 
plainants, for  the  one  third  part  of  the  amoimt  received  by  said 
Thomas,  for  the  sale  of  the  Fox  Point  Lots,  whereas  the  said 
complainants,  ought  not  to  have  been  allowed  any  part  of  said 
amount. 

2d.  For,  that  it  appears  in  and  by  the  decree  of  said  Court, 
that  the  Master  was  ordered  to  take  an  account  of  tlie  rents  and 
profits,  received  by  the  said  Thomas :  Whereas  the  said  Master 
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has  charged  the  estate  of  said  Thomas,  vrith  a  large  amount  of 
rents,  which  have  never  been  received  by  said  Thomas,  or  bis 
said  administratrix. 

3d.  For,  that  the  said  Master  has  allowed  a  much  larger 
amount  of  rents,  than  are  contained  in  the  account  of  ihe  adminis* 
tratrix,  and  has  reported,  that  on  comparing  said  account  with  the 
vouchers,  he  found  several  inaccuracies  and  omissions,  whereas 
be  should  have  allowed  no  more  rents  than  are  credited  in  said 
account,  and  should  have  reported  that  said  account  was  correct, 
was  confirmed  by  the  vouchers  and  by  the  affirmation  of  the 
administratrix,  and  that  there  was  no  evidence  in  the  cause 
shewing  any  inaccuracies  or  omissions  in  said  account. 

4/A.  For,  that  the  said  Master,  has  allowed  one  third  of  what 
the  whole  premises  would  have  let  for,  according  to  his  estimate, 
whereas,  if  he  went  according  to  an  estimated  rent,  instead  of  the 
actual  amount  received  as  credited,  in  the  account  of  the  admin- 
istatrix,  his  estimate  should  have  been  of  what  an  undivided  third 
part  would  have  let  for  at  auction. 

&th.  For,  that  the  said  Master  has  reported  that  said  Thomas 
Arnold,  kept  no  regular  account  of  the  rents  he  received,  where- 
as he  should  have  reported  that  the  rent-rolls,  cash  book,  and 
other  books  of  account  of  said  Thomas,  produced  before  the 
Master,  exhibited  a  full,  true  and  exact  account  of  all  .the  rents 
received  by  said  Thomas,  from  said  mortgaged  premises. 

6th,  For,  that  the  said  Master,  in  estimating  the  rent  to  be 
allowed  for  the  first  period,  has  taken  into  consideration  a  charge 
of  036  per  year,  which  he  reports  as  made  by  said  Thomas 
against  Samuel  G.  Arnold,  for  the  rent  of  cellar  of  the  store 
on  South  Main  Street ;  whereas  the  cellar  referred  to  in  said 
charge,  is  the  cellar  of  an  old  store^  belonging  to  said  Thomas, 
above  the  bridge. 

7/A.  For,  that  the  said  Master,  in  estimating  said  rents,  has 
estimated  the  rent  of  the  whole  premises,  and  for  long  periods 
of  time,  by  what  particular  parts  let  for,  for  short  periods  of 
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time ;  whereas  the  estimate  should  have  beeny  according  to  what 
an  undivided  third  of  the  premises  would  have  rented  for,  during 
the  period  for  which  the  rents  are  charged. 

Sth.  For^  that  the  said  Master  in  estimating  said  rents,  has 
taken  the  rents  of  late  periods,  as  the  rule  to  fix  the  estimate 
for  much  earlier  periods ;  whereas,  the  rents  should  have  been 
allowed  according  to  what  they  would  have  been,  during  the 
period  for  which  they  are  allowed. 

9tk.  For,  that  the  said  Master  has  allowed,  for  a  continuous 
occupancy  of  said  premises,  for  thirty-three  years ;  whereas  be 
should  have  deducted  the  time  during  that  period,  when  said 
premises  may  reasonably  be  supposed  to  have  been  unoccupied. 

lO^A.  For,  that  the  Master  has  reported  no  allowance  to  the 
mortgagee,  for  the  hatter's  shop  on  said  premises ;  whereas,  he 
ought  to  have  reported  an  allowance  for  the  fair  value  of  said 
shop  :  or  to  have  deducted  such  a  sum,  from  the  rents  charged 
to  the  mortgagee,  as  such  mortgagee  reasonably  allowed  the 
tenant,  for  building  the  same. 

ll^A.  For,  that  the  said  Master  has  allowed  $40  per  year, 
for  rent  of  store  and  cellar  on  South  Main  Street,  from  1823  to 
the  time  of  making  his  report,  whereas  he  should  have  reported 
that  after  the  year  1823,  the  said  store  and  cellar  were  in  such 
a  state  of  decay,  that  they  were  untenantable,  and  that  no  rent 
was  received  for  them  by  the  mortgagee,  and  now  ought  to  be 
charged  the  mortgagee,  since  that  period. 

The  exceptions  were  argued .  by  J.  L.  TilUnghaat  for  the 
plaintiffi,  and  by  Richard  W.  Greene  for  the  defendants. 

Story  J.  delivered  the  opinion  of  the  Court,  as  follows : — 
The  exceptions  have  been  argued  by  the  learned  counsel  at 
large;  but  our  opinion  will  be  briefly  stated  upon  all  of  them, 
as  we  do  not  think,  that  they  involve  any  serious  difficult*  We 
shall  first  consider  the  exceptions  of  the  plaintiffi« 
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1.  Tbe  first  exception  is  utterly  unmaiDtaioable.  It  is  too 
loose  and  general  in  its  terms,  and  points  to  no  particulars.  It 
comes  to  nothing,  unless  specific  errors  are  shown  in  the  Report ; 
and  those  errors,  if  they  exist,  should  have  been  brought  directly 
to  tbe  view  of  the  Court  in  the  form  of  the  exception  itself. 
At  present  it  amounts  only  to  a  general  assignment  of  errors, 
and  the  argument  on  this  exception  has  shown  none. 

2  and  3.  The  second  and  third  exceptions  apply  to  the  refu- 
sal of  the  Master  to  inquire  into  the  original  consideraticHi  of  the 
mortgage.  Under  the  circumstances,  the  Master  was  perfectly 
right.  In  the  first  place,  in  the  account  settled  between  the 
original  parties,  on  31st  of  March,  1801,  the  mortgage  was 
treated  as  a  good  subsisting  mortgage  for  the  full  amount  of  the 
debt  stated  therein.  In  the  next  place,  the  bill  does  not  charge, 
that  the  consideration  of  the  mortgage  was  nominal,  or  less  than 
the  amount  stated  therein  ;  or  that  there  is  any  error  or  mistake 
therein ;  neither  does  it  ask  for  any  exammation  or  overhauling 
of  the  original  consideration  upon  any  alleged  error  or  mistake. 
It  was  clearly,  therefore,  a  matter  not  properly  in  fesue  before 
the  Master.^ 

4.  The  fourth  exception  is  on  account  of  the  Master's  having 
made  a  deduction  of  the  supposed  rent,  upon  the  ground,  that 
tbe  premises  were  out  of  repair,  and  partly  untenantable,  while 
in  possession  of  the  mortgagee  and  his  representatives.  The 
argument  seems  to  proceed  upon  the  ground,  that  the  mortga- 
gee was  bound  to  keep  the  premises  in  good  repair ;  and  there- 
fore ought  to  be  accountable  for  such  rents,  as  might  have  been 
obtained,  if  be  bad  done  his  duty  in  regard  to  repairs.  We 
know  of  no  universal  duty  of  a  mortgagee  to  make  all  sorts  of 
repairs  upon  the  mortgaged  premises,  while  in  his  possession. 
He  is  bound  to  make  reasonable  and  necessary  repairs.  But 
what  are  reasonable  and  necessary  repsurs  must  depend  upon  the 

^  See  Cftomfrm  V.  Oooduwt,  9  Ves.  965, 96& 
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particular  circumstances  of  the  case.     If  a  house  is  very  old  and 
dilapidated,  he  is  not  bound  to  go  to  extraordinary  expenses  to 
put  it  into  full  repair,  if  those  expenses  will  be  greatly  dispro- 
portionate to  the  value  of  the  estate,  or  to  his  own  interest 
therein.     Certainly  it  cannot  be  pretended,  that  he  is  bound  to 
make  new  advances  on  the  estate.     In  Godfrey  v.  ffatson  (3 
Atk.  518),  Lord  Hardvncke  said,  that  a  mortgagee  in  posses- 
sion is  not  obliged  to  lay  out  money  further  than  to  keep  the 
estate  in  necessary  repair.     In  Russell  v.  Smith  (I  Anst.  R. 
96),  it  was  decided,  that  a  mortgagee,  after  long  possession,  was 
not  bound  to  leave  the  premises  in  as  good  a  condition  as  he 
found  them.     The  fact  also,  that  there  has  been  a  diminution  of 
value  of  the  rents,  was  there  declared  not  to  be  sufficient  proof 
of  a  want  of  proper  repairs.^     It  is  quite  a  different  question, 
whether,  if  the  mortgagee  lays  out  money  in  proper  permanent 
repairs  for  the  benefit  of  the  estate,  he  may  not  be  allowed  to 
claim  an  allowance  therefor.     That  is  a  point  dependent  upon 
other  considerations.'   But  where  a  mortgagee  is  guilty  of  wilful 
default  or  gross  neglect  as  to  repairs,  he  b  properly  responsible 
for  the  loss  and  damage  occasioned  thereby.     That  was  the 
doctrine  asserted  in  Hughes  v.  Williams  (12  Yes.  495).*    And 

'  See  Chambers  v.  Goodwin^  6  Ves.  265, 366. 

'  See  1  Powell  on  Mortgages,  by  Coventry  &  Rand,  189  (a).  3  Powell 
on  Mortgages,  956,  note  (a).  Saunders  v.  Frosty  5  Pick.  R.  259.  Mwre 
V.  Cables,  1  John.  Ch.  R.  885.  Trindeston  v.  HamiUl,  1  B.  &  Beatt.  385. 
MarshaU  v.  Cave,  cited  3  Powell  on  Mortgages,  957,  (a). 

»  S.  P.  Wragg  Y.  Denham  (2  Younge  &  Coll.  117, 121).  In  the  latter 
case,  Mr.  Barou  Mkrson,  in  delivering  his  judgment,  said,  ^It  is  clear, 
that  a  mortgagee  ought  not  to  be  charged  with  deterioration  arising  in 
the  ordinary  way,  by  reason  of  houses  and  buildings  of  a  perishable 
nature,  decaying  by  ruin,  as  was  the  case  in  Anstrutlier,''  (above  cited). 
He  added,  *^  I  think,  also,  that  a  mortgagee  ought  not  to  be  charged  ex- 
actly with  the  same  degree  of  care  as  a  man  is  supposed  to  take,  who 
keeps  the  poasession  of  his  own  property.  But  if  there  be  gross  negli- 
gence, by  which  the  property  is  depreciated  in  value,  the  mortgagee. 
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there  is  the  stronger  reason  for  this  doctrine,  because  it  is  also 
the  default  of  the  mortgagor  himself,  if  he  does  not  take  care  ' 
to  have  suitable  repairs  made,  to  preserve  his  own  property. 
In  the  present  case,  however,  the  point  does  not  arise,  for  there 
is  no  evidence  in  the  Master's  Report,  which  establishes  any 
fact  of  wilful  default  or  gross  negligence  in  the  mortgagee. 

5.  These  remarks  dispose  also  of  the  fifth  exception,  which  is 
founded  upon  the  supposed  dilapidations  of  the  buildings,  while 
in  possession  of  the  mortgagee.  There  is  no  proof  whatever,  that 
these  were  caused  by  his  wilful  default  or  gross  negligence  ;  but 
they  were  the  silent  effects  of  waste  and  decay  from  time. 

6,  7,  8,  10.  The  sixth,  seventh,  eighth,  and  tenth  exceptions 
are  disposed  of  by  two  simple  considerations.  (1.)  They  all 
relate  to  matter  which  had  been  already  disposed  of  in  a  former 
suit  (Dexter  v.  Arnold,  5  Mason  R.  304).  (2.)  If  Thomas 
Araold  (the  intestate)  was  accountable  at  all  for  any  of  these 
matters,  he  was  so  in  a  suit  brought  against  him  as  agent  or  ad- 
ministrator of  Jonathan  Arnold,  and  not  in  this  suit,  which  is 
merely  a  bill  to  redeem  a  mortgage. 

9.  The  ninth  exception  admits  of  the  same  answer,  with 
this  additional  consideration,  that  the  facts  referred  to  in  it  are 
not  stated  in  the  Master's  Report. 

11.  The  eleventh  exception  proceeds  upon  the  objection,  that 
the  Master  has  allowed  interest,  where  none  was  due.  This  ex- 
ception proceeds  upon  the  supposition,  that  the  second  and  third 
exceptions  were  well  founded.  We  have  already  decided,  that 
the  Master  was  right  in  holding  the  consideration  stated  in  the 
mortgage  deed  to  be  the  true  sum  due,  as  ascertained  in  the  ac- 
count settled  in  1801. 


who  18  in  posseasioD,  is  trustee  to  the  mortgagor  to  that  extent,  that  be 
ought  to  be  made  responsible  ibr  the  deterioration  during  the  time  of  his 
poaKBBion." 

[The  above  has  been  added  since  the  original  opinion  was  given  by 
Mr,  Justice  Story.] 
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12.  The  twelfth  exception  is,  because  the  books  of  Thomas 
Arnold  were  not  produced  before  the  Master,  or  required  by 
him  to  be  produced.  This  is  founded  in  a  clear  mistake  ;  for 
the  affidavits  of  Anna  Arnold  and  James  Arnold  establish  the 
fact,  that  they  were  produced. 

13.  The  thirteenth  exception  is  to  the  supposed  denial  to  the 
plaintiffs  of  the  right  of  examining  the  books  of  Thomas  Arnold, 
produced  under  notice  before  the  Master.  This  exception  has 
no  facts,  on  which  to  rest  it  in  the  Master's  Report.  The 
plaintiffi  had  no  right  to  examine  those  books  generally ;  but 
only  such  parts  as  related  to  entries,  charges  and  accounts  rela- 
tive to  the  matters  in  controversy  in  the  suit.  If  we  pass  aside 
from  the  Master's  Report,  it  appears  by  the  affidavits,  already 
alluded  to,  that  a  full  examination,  as  to  these  matters,  was  al- 
lowed, so  far  as  any  of  the  books  contained  entries,  charges,  or 
accounts  relative  thereto. 

14.  The  fourteenth  exception  is,  that  the  Report  states  no 
reason  for  the  refusal  of  Samuel  G.  Arnold  to  job  in  making 
repairs  on  the  premises.  That  was  not  necessary.  It  was  mere 
matter  of  evidence  for  the  consideration  of  the  Master,  in  exam- 
ining the  point,  whether  there  was  any  wilful  default,  or  gross 
negligence  of  the  mortgagee  in  not  making  repairs  upon  the 
premises. 

15.  The  fifteenth  exception  is  to  the  refiisal  of  the  Master 
to  open  the  account  settled  in  March,  1801.  No  leave  was 
given  to  surcharge  or  falsify  that  account  before  the  master ; 
and  after  the  long  lapse  of  time  and  the  circumstances  stated  by 
the  Master,  that  that  account  had  been  already  adjudicated  upon 
by  this  Court  in  a  former  suit,  we  have  no  doubt,  that  he  was 
right  in  his  refusal  to  open  the  account.'* 

16.  The  sixteenth  and  last  exception  is,  that  the  rents  allow- 


»  See  1  Powell  on  Mortgages,  by  Coventry  &  Rand,  390,  (a),  note. 
CMmer  V.  Bra(%,  IJac.  &  Walk.  6& 
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ed  by  the  Master  are  too  low.     There  is  no  evidence  of  that ; 
and  we  are  well  satisfied  with  his  report  on  that  head. 

Let  us  in  the  next  place  proceed  to  the  consideration  of  the 
exceptioDS  of  the  defendants. 

1.  The  first  exception  is,  because  the  master  has  charged 
Thonaas  Arnold's  estate  with  one  third  of  the  amount  received 
by   liina   upon  the  sale  of  the  Fox  Point  Lots.     These  lots 
were  a  part  of  the  premises  included  in  the  mortgage  now  in 
question ;   and  Thomas  Arnold  had  sold  them  in  December, 
1810,  as  bis  own  property,  by  an  absolute  deed.     In  that  deed 
there  is  a  covenant  of  general  warranty.    The  argument  of  the 
defendants  is ;  first,  that  this  covenant  of  warranty  formed  a  part 
of  the  consideration  and  price  given  by  the  purchaser  for  the  store 
lots ;  and  secondly,  that  as  the  conveyance  was  absolute,  and 
not  an  assignment  of  the  mortgage  to  the  purchaser,  the  rep- 
resentatives of  Jonathan  Arnold  are  not  now  entitled  to  any  part 
of  that  price.     We  think,  that  the  Master  was  right,  and  that 
the  reasons  stated  by  him  for  bis  judgment  are  sound.    Thomas 
Arnold,  the  mortgagee,  could  not  lawfully  sell  this  one  third  of 
the  premises  except  under  his  mortgage.     In  selling  an  absolute 
estate  to  the  purchaser,  he  was  guilty  of  a  fraud  and  wrong 
upon  the  mortgagor  ;  and  he  ought  not  now  to  be  permitted  to 
take  any  benefit  or  advantage  from  that  misconduct.     Thejcove- 
nant  of  warranty  makes  no  difierence  in  the  principles  applicable 
to  the  case.     The  deed,  though  absolute  in  its  form,  operated 
as  a  conveyance  of  a  defeasible  title  only  to  the  purchaser  as 
to  this  one  third,  and  not  as  a  disseisin,  as  between  the  mort- 
gagor and  mortgagee.    The  case  is  precisely  the  same,  in  legal 
efifect,  between  the  present  parties,  as  if  the  mortgagee  had 
elected  to  sell  the  one  third  for  the  benefit  of  tlie  mortgagor, 
who  subsequently  adopted  the  act. 

2.  The  second  exception  is,  that  the  decree  was,  that  the 
Master  should  take  an  account  of  the  rents  and  profits  received, 
by  the  mortgagee,  whereas  the  Master  has  allowed  rents  and 
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profits  not  received  by  him.  The  Master  was  right.  In  the 
first  place  the  mortgagee  kept  no  proper  accounts  of  the  rents 
and  profits  received  by  him  ;  and,  therefore,  upon  general  prin- 
ciples, he  was  properly  chargeable  with  what  he  might  have 
received,  and  must  be  presumed  to  have  received.  In  the  next 
place,  if  the  mortgagee  was  in  the  personal  occupation  of  the 
premises,  or  of  any  part  thereof,  he  was  justly  chargeable  with 
an  occupation  rent,  which  might  properly  be  considered,  under 
such  circumstances,  as  received  by  him,  in  the  sense  of  the  de- 
cree.^ There  is  more  of  technical  nicety  than  solid  justice  b 
this  exception,  and  we  should  not  be  disposed  to  encourage  it, 
when  it  had  no  bearing  on  the  merits. 

3.  The  third  exception  is,  that  the  Master  has  allowed  a 
much  larger  amount  of  rents  than  is  contained  in  the  accounts 
of  the  administratrix  of  the  mortgagee,  and  admitted  to  have 
been  received  by  him.  We  are  of  opinion,  that  the  Master  was 
right,  for  the  reasons  stated  by  him.  The  mortgagee  kept  no 
regular  accounts ;  and  the  Master  has,  therefore,  been  com- 
pelled to  exercise  a  sound  discretion  upon  the  whole  evidence 
as  to  the  amount,  with  which  he  should  be  charged  for  rents 
and  profits.  The  doctrine  contained  in  Hughes  v.  Williams^ 
(12  Ves.  493),  and  in  WiUiam  v.  Price  (I  Powell  on  Mort.  by 
Coventry  8z;  Rand,  949  (a),  note  ;  S.  C.  1  Sim.  &;  Stu.  581), 
and  Anon,  (1  Vem.  R.  45)  shows  the  true  grounds,  on  which 
Courts  of  Equity  proceed  in  cases  of  this  nature. 

4.  The  fourth  exception  insists,  that  the  Master  should  not 
have  estimated  the  rents,  for  which  the  mortgagee  is  charged 
upon  his  general  judgment ;  but  should  have  charged  only  such 
a  rent  as  might  have  been  obtained  by  a  letting  at  public  auc- 
tion. We  think  otherwise.  The  Master  was  bound  to  charge 
the  mortgagee  with  a  reasonable  rent.  What,  under  all  the 
circumstances,  was  a  reasonable  rent  was  matter  for  the  exer- 

^  See  Wilson  v.  Metcalf,  1  Russ.  R.  530.  3  Powell  on  Mortgages,  by 
Coventry  &  Rand,  946  (a),  948  (b),  949,  and  note. 
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cise  of  a  sound  discretion,  upon  all  the  circumstances  of  the 
case.  An  auction  rent  would  not  in  many  cases  aflbrd  either 
a  just  or  a  satisfactory  standard  of  the  real  value,  for  which  the 
premises  might  be  let,  or  at  which  the  mortgagee  should  be  en- 
titled to  occupy  them. 

5.  The  fifth  exception  is,  that  the  Master  has  reported,  that 
Thomas  Arnold  kept  no  regular  accounts,  which  is  an  incorrect 
statement.  We  see  no  proof  of  that.  The  Master  was  the 
proper  judge  of  that  fact  upon  examining  the  books  and  the 
other  evidence  in  the  case.  There  is  no  evidence  before  us, 
that  establishes  in  the  slightest  degree,  that  bis  conclusion  was 
incorrect. 

6.  The  sixth  exception  is  founded  on  the  supposed  incor- 
rectness of  the  charge  of  cellar  rent.    But  there  is  not  any 
evidence  whatsoever  upon  the  face  of  the  Report,  which  shows 
any  such  error  of  the  Master ;  and,  therefore,  the  Report  must 
stand.     We  cannot  presume  errors,  or  go  into  evidence  in  sup- 
port of  them,  which  was  not  laid  before  the  Master,  or  brought 
by  him  to  the  notice  of  the  Court.    Exceptions  must  be  made 
to  matters  apparent  upon  the  face  of  the  Report,  or  upon  the 
accompanying  documents  and  prools  laid  before  the  Court  upon 
the  allegations  and  objections  of  the  parties. 

7,  8,  9,  10,  11.  All  the  other  exceptions  are  founded  in  ob- 
jections to  the  Master's  estimate  and  allowance  of  rents  charged 
against  the  mortgagee.  We  are  of  opinion  that,  upon  the  cir- 
cumstances stated  in  bis  Report,  that  estimate  was  perfectly 
just  and  reasonable.  It  was  a  matter  for  bis  judgment ;  and 
there  are  no  facts  in  the  case,  which  impugn  the  propriety  or 
soundness  of  his  conclusions. 

Upon  the  whole  our  judgment  is,  that  all  the  exceptions  on 
both  sides  ought  to  be  overruled,  and  the  Report  ought  to  stand 

confirmed. 

Decree  accordingly. 


•1 
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Mem. — ^The  Decree  was  as  follows  : 

This  cause  came  on  to  be  heard  on  the  Report  of  the  Master^ 
and  theexceptioDS  filed  by  the  parties^  and  was  argued  by  coun- 
sel^ on  consideration  whereof  it  was  ordered^  adjudged,  and  de- 
creed by  the  Court  that  the  exceptions,  filed  by  the  parties  re- 
spectively, be,  and  the  same  are  hereby  overruled,  and  that  the 
Report  of  the  Master  do  stand  confirmed,  and  thereupon  it  is 
further  ordered  by  the  Court,  that  the  plaintiff  be  at  liberty  to 
redeem  the  said  premises  by  paying  to  the  defendants  the  said 
sum  of  $1366  66,  being  the  sum  reported  by  the  said  Master 
to  be  due  on  the  said  mortgage  (together  with  interest  thereon 
until  the  same  is  paid  at  six  per  cent.),  within  ninety  days  from 
the  day  of  rendering  of  this  decree;  otherwise,  that  plaintiffi  be 
foreclosed  of  their  right  of  redemption.    And  if  any  of  the  plain- 
uBs  shall  pay  towards  the  redemption  of  the  said  mortgage 
more  than  his  proportion  of  the  money  due  thereon,  he  shall 
be  deemed  to  have  a  lien  thereon  to  the  extent  of  the  moneys 
so  paid  by  him  more  than  his  proportion  thereof,  and  that  the 
plaintiffi  do  recover  their  full  costs  in  the  premises. 
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R  •^.  i  Hon.  JOSEPH  STORY,  Associate  Justice  of  the  Supreme  Court 
nmroBx  ^  jj^^  ASHUR  WARE,  District  Judge. 

Abraham  F.  Howe  and  another 

V. 

John  H.  Sheppard,  Administrator  of  Ariel  Wood. 

The  Statute  of  1797,  ch.  74,  giving  a  priority  to  debts  of  the  United  States  in 
oases  of  insoWency,  applies  to  equitable  as  well  as  legal  debts. 

But  the  United  States  cannot  enforce  such  priority  in  a  suit  at  law,  as  as- 
signee of  a  judgment  of  a  private  creditor  of  the  insolvent  debtor,  where 
the  suit  is  brought  in  the  name  of  the  creditor,  and  not  in  the  name  of  the 
United  States. 

QtMcra — Whether  the  United  States  may  not  sue  at  law  as  assignee  of  a  chose 
in  action  or  debt,  as  such  an  assignment  in  case  of  the  Crown  would,  by 
the  common  law,  vest  a  legal  title. 

This  action  was  debt,  brought  on  the  14tb  of  December,  A.  D. 
1830,  by  the  United  States,  in  the  name  of  Howe  &  Howard, 
on  a  judgment  recovered  against  Abiel  Wood,  at  a  Court  of 
Common  Pleas,  holden  at  Boston,  in  the  Commonwealth  of  Mas- 
sachusetts, on  the  first  Tuesday  of  January,  A.  D.  1821,  for 
^4663  31,  the  whole  of  which  judgment  was,  on  the  2d  day  of 
September,  A.  D.  1830,  duly  assigned  to  the  United  States  by 
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Howe  h  Howard,  in  part  sattsraction  of  several  judgments  re- 
covered by  the  United  States  against  Howe  b  Howard,  oa 
their  duty  bonds ;  and  Howe  &z;  Howard  were  released  from  an 
equal  amount  of  their  debts  due  the  United  States.  The  writ 
was  duly  served  on  Wood,  and  all  his  real  estate  attached  on 
the  23d  of  March,  1831,  when  he  was  duly  notiGed  of  said  as- 
signment to  the  United  States.  The  action  was  entered  at  the 
Circuit  Court,  holden  at  Portland  in  May,  1831,  and  has  been 
continued  from  term  to  term,  awaiting  the  action  of  Congress  on 
a  petition  there  pending  for  the  relief  of  said  Wood.  On  the 
26th  day  of  October,  A.  D.  1834,  the  said  Wood  died,  and  on 
the  10th  day  of  November,  1834,  administration  was  duly  grant- 
ed to  John  H.  Sheppard,  who  has  represented  said  estate  insol- 
vent,— and  said  estate  is  absolutely  insolvent.  On  the  10th 
day  of  December,  1834,  said  administrator  was  notiGed  of  the 
pendency  of  this  suit  of  the  United  States,  and  that  the  United 
States  claimed  priority  of  payment  of  such  judgment  as  should 
be  rendered  on  this  suit,  out  of  the  effects  of  said  Wood — all 
which  effects  are  still  in  the  hands  of  the  administrator. 

The  question  now  submitted  to  the  Court,  on  an  agreed 
statement  of  facts,  the  substance  of  which  is  given  above,  was  ; 
Whether  the  United  Slates  were  entitled  to  priority  of  payment 
out  of  the  effects  of  the  said  Wood,  in  the  hands  of  his  said 
administrator  ? 

Anderson,  District  Attorney,  for  the  United  States,  argued  ; 
that,  as  the  whole  judgment  against  Wood  was  assigned  to  the 
United  States  for  a  full  and  valuable  consideration,  and  notice  of 
the  assignment  duly  given  to  Wood,  he  became  indebted  to  the 
United  States  to  the  amount  due  on  said  judgment.'  If  the 
debt  ascertained  by  the  judgment  as  due  from  Wood  to  Howe  & 
Howard  became,  by  the  assignment,  a  debt  due  to  the  United 

'  WeUhY.McandemUe^lWhMon,233.  JMoiulemZIe  v.  fPebA,  5  Whea- 
ton,  377.    SUdt  v.  Phamx  huurance  Co^  3  Binney  R.  312. 
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States,  Wood  became  a  debtor  to  the  United  States  ;  and,  by 
the  5th  sect,  of  the  Act  of  1797,  the  United  States  are  entitled 
to  priority  of  payment  out  of  his  effects,  now  in  the  hands  of  his 
administrator.     In  the  case  United  States  v.  Fisher  et  al.^  as- 
signees of  Blight  (2  Cranch  R.  358),  the  Court  say,  <<  On  this 
sabject  it  is  to  be  remarked,  that  no  lien  attached  by  this  law ; 
no  bona  fide  transfer  of  property,  in  the  ordinary  course  of  busi« 
ness,  is  overreached.  It  is  only  priority  in  payment,  which,  under 
different  modiGcations,  is  a  regulation  in  common  use,  and  this 
priority  is  limited  to  a  particular  state  of  things,  when  the  debtor 
is  living,  though  it  takes  effect  generally  if  he  he  deadJ*    In 
this  case.  Blight  was  the  endorser  of  a  bill  of  exchange,  which 
the  United  States  had  purchased  in  the  market.     If  the  United 
States  claim  priority  out  of  the  effects  of  an  endorsee  of  a  pro- 
tested bill  of  exchange,  which  they  purchase  in  the  market,  they 
surely  may  claim  priority  on  an  endorser  or  maker  of  a  promis- 
sory note,  purchased  under  like  circumstances.     The  United 
States  have  as  full  and  entire  an  interest  in  the  debt  due  from 
Wood  to  Howe  b  Howard,  by  the  assignment  of  the  judgment^ 
as  they  would  have  had,  had  Howe  &  Howard  assigned  the  note 
on  which  the  judgment  is  founded ;  and  if  the  United  States 
would  have  claimed  priority  as  endorsees  of  the  note^  must  they 
not  hold  it  as  assignees  of  the  judgment  on  that  note  ?    Wood 
could  not  complain.     He  had  as  much  election  as  to  who  should 
be  his  creditor  in  the  one  case  as  the  other.     His  paper  was 
liable  to  assignment, — the  judgment  on  that  paper  is  liable  to  no 
more.     The  action  being  in  the  name  of  the  assignors,  gives  the 
defendant  the  benefit  of  all  off-sets  he  had  against  the  assignors 
before  notice  of  the  assignment,  besides  he  has  the  benefit  of  all 
off-sets  he  may  have  against  the  assignee.     Corser  v.  Craig  (1 
Wash.  C.  C.  R.  424). 

If  the  priority  is  not  sustained  because  the  action  is  not  in  the 
name  of  the  United  States,  then  a  distinction  must  be  made  be- 
tween the  interest  of  the  assignee  of  a  judgment  on  a  note  of 
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band  or  bill  of  exchange,  and  tbat  of  tbe  endorsee  of  the  note 
or  bill  on  which  such  judgnsent  is  rendered ;  for,  whether  the 
action  is  in  the  name  of  the  United  States,  or  in  the  name  of 
their  assignors,  the  interest  of  the  United  States  is  the  same,  and 
that  interest  is  not  efiectually  protected  if  such  distinction  pre- 
vails.    Tbe  United  States  prosecute  all  actions  in  the  name  of 
the  Postmaster  General,  for  debts  due  them  through  the  Post 
Office  Department.     But  the  United  States  are  no  more  party 
in   interest  in  these   actions   than  they  are  in  this.     If  they 
may  claim  priority  of  payment  out  of  the  effects  of  an  insolvent 
debtor  to  the  Post  Office  Department,  on  a  judgment  in  the 
name  of  the  Postmaster  General,  may  they  not  claim  the  same 
priority  of  payment  of  this  judgment  in  which  they  have  as  en- 
tire an  interest  ?  In  Hunter  v.  United  States  (5  Peters  R.  172), 
it  is  said,  '<  If  the  right  of  the  United  States  to  priority  of  pay- 
ment covers  any  part  of  the  property  of  an  insolvent,  it  must 
extend  to  the  whole  until  the  debt  is  paid."   It  must  then  extend 
to  a  debtor's  debtor.     Priority  must  cover  enough  of  a  debtor's 
effects,  wherever  situated,  whether  in  his  own  hands  or  hands 
of  his  debtor,  to  satisfy  the  debt  due  the  United  States,  or  it 
cannot  be  said  to  extend  to  all  the  debtor's  effects.     The  argu- 
ment that  the  debtor,  or  other  creditors  of  the  debtor  may  suSet 
inconvenience,  or  perhaps  damage,  by  such  priority,  where  the 
United  States  becomes  a  creditor  by  assignment,  cannot  prevail 
against  the  ^'  clear  and  unambiguous  words  of  the  law."     And 
it  is  well  known  to  all  merchants,  that  the  United  States  is  at  all 
times  the  largest  creditor  in  the  market,  and  most  probably  to 
be  met  by  them  in  every  distribution  of  an  insolvent's  effects, — 
and  knowing  from  the  beginning  the  rules  governing  the  action 
of  this  creditor,  they  have  no  right  to  complain  of  his  severity, 
provided  it  is  uniformly  exercised.     If  priority  does  not  extend 
to  a  debtor's  effects  in  the  hands  of  his  debtor,  then  it  is  limited 
to  effects  in  possession,  and  does  not  extend  to  choses  m  action^ 
which  limitation  is  denied  in  the  case  of  Hunter  v.  United  States 
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(5  Peters  R.  172).  By  the  rigid  rules  of  the  ancient  common 
law,  no  chose  in  action  could  be  assigned,  save  by  the  King,  but 
the  necessities  of  commerce  and  the  good  sense  of  the  times 
have,  from  time  to  time,  removed  the  restrictions  and  limitations 
formerly  put  on  the  assignee,  and  he  is  now  invested  with  all  the 
rights,  subject  to  offiet  against  the  assignor,  that  he  would  have 
if  the  action  was  in  his  own  name.  See  Masters  v.  JMiSer,  4 
Term  R.  341. 

John  H»  SSieppard  pro  <e,  contended  ;  that  the  question  of 
priority  must  depend  on  the  construction  of  the  Act  of  Congress 
of  March  3d,  1797,  vol.  3,  423,  and  particularly  of  the  5th 
sect,  of  this  Act,  as  follows :  **  And  be  it  further  enacted,  that 
where  any  revenue  officer,  or  other  person^  hereafter  becoming 
indebted  to  the  United  States  by  bond  or  otherunsey  shall  become 
insolvent,  or  where  the  estate  of  any  deceased  debtor,  in  the 
bands  of  executors  or  administrators,  shall  be  insufficient  to 
pay  all  the  debts  due  from  the  deceased,  the  debt  due  to  the 
United  States  shall  be  first  satisfied."  The  defendant  is  not  a 
debtor  to  the  United  States,  within  the  spirit  and  meaning  of 
this  Act ;  nor  did  the  deceased  become  indebted  to  the  United 
States*,  by  bond  or  otherwise  in  the  above  suit. 

1.  It  does  not  appear  of  record  that  defendant  is  the  debtor. 
The  plaintifi  are  private  citizens.  The  United  States  are  not 
named  in  the  writ,  nor  in  the  judgment  which  must  follow  the 
writ.  Nor  can  they  be  in  the  examination.  If  defendant  is  then 
a  debtor  to  the  United  States,  it  must  be  by  construction,  indi- 
rtdly  and  not  directly — by  equity,  not  by  2ato— and  by  an  esc 
post  facto  transaction,  and  not  by  the  original  contract.  And 
the  plaintiffi  are  consequently  to  be  ascertained  not  by  record, 
but  by  matter  in  pais. 

2.  There  is  no  express  promise  to  pay  this  debt  to  the  United 
States,  by  the  defendant.    Nor  could  the  law  raise  an  implied 

VOL.  VII.  18 
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one.  K  so,  the  United  States  might  have  brought  the  suit  in 
their  own  name.  Cootidge  v.  Rugghsj  15  Mass.  R.  387; 
Somes  v.  Skinner,  14  Mass.  R.  108 ;  Doctor  and  Student,  Ch. 
84,  p.  181 .  Lawes  on  Pleading  in  Assumpsit,  58,  (Story's  Edit.) 
8.  It  then  becomes  necessary  to  examine  the  legal  etE&ci  of 
the  assignment  of  a  chae  in  action*  It  is  an  universal  prin- 
ciple, recognised  without  exception  in  all  the  United  States  and 
State  Reports,  that  an  assignment  of  a  chose  in  action  with 
notice,  gives  the  assignee  an  equitable  interest,  which  the  Court 
will  protect.  Welch  v.  MandemUe,  I  Wheaton  R.  233,  and 
i>tiiift  V.  SneU  et  ah  15  Mass.  R.  481.  Is  the  defendant  made 
by  this  assignment  a  debtor  to  the  assignee  ?  The  decisions 
do  not  go  to  this  extent.  See  Dunn  v.  Sndl,  15  Mass.  R. 
481 ;  Bebee  v.  Bank  of  New  York,  1  John.  R.  528,  552 ;  1 
Madd.  Chanc.  Prac.  547 ;  2  Black.  Com.  442 ;  2  Comyn  Cont. 
509 ;  Shep.  Touchstone,  ch.  12,  p.  239 ;  5  Pick.  R.  259,  266, 
267;  2  Vernon  R.  699  in  note;  1  P.  Williams  R.  782;  2  Str. 
R.  899 ;  1  Dane  Abr.  289,  cap.  14,  s.  21. 

By  the  foregoing  authorities,  it  appears  that  the  assignee  ac- 
quires no  new  rights — that  he  stands  only  in  the  place  of  the 
assignor — ^that  there  is  no  change  of  the  process  of  the  Court- 
that  he  only  appears  as  an  attorney  of  the  assignor,  urevocable, 
and  not  as  a  party,  and  that  the  debtor's  liabilides  and  pioperty 
are  not  altered  nor  more  exposed,  by  an  assignment  of  his  cred- 
itor. The  assignee  has  not  even  the  legal,  but  only  an  equitable 
or  beneficial  interest.  While  his  rights  are  protected  m  obtain- 
ing the  fruits  of  his  judgment,  the  debtor's  ftinds  or  estate,  are 
subjected  to  no  diversion  nor  inconvenience,  other  than  wookl 
have  occurred  if  no  assignment  had  ever  been  made.  For  if 
the  defendant  could  be  made  the  debtor  of  the  assignee,  this 
action  is  wrongly  brought ;  the  United  States  should  have  been 
plaintiffi  of  record. 

4.  The  construction  of  the  king's  prerc^tive  in  England, 
favors  the  defendant's  view  of  the  case.    Bacon  Abr.  vol.  v. 
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tide  Prerogative  £.  p.  554 ;  Comyos  Dig.  AssigDment  D. ; 
5  Petersdorff  Abr.  283,  Chose  id  Action.  The  prerogative  of 
the  king  is  always  exercised  tenderly,  it  would  seem.  For  in 
1  Maddock  Cb.  Frac.  619,  it  is  said,  ^' If  there  be  a  debt  owing 
to  the  king,  the  Court  will  direct  the  king's  debt  to  be  satisfied 
out  €){  the  real  estaU^  that  the  other  creditors  may  be  let  in 
to  have  a  satisfaction  out  of  the  personal  eetate.'^  '^  The  little 
finger  of  the  law,"  says  Eunomus,  Dialogue  I,  voL  i.  "  is  heavier 
than  the  loins  of  the  prerogative." 

The  case  of  the  United  &ate8  v.  FUher^  2  Cranch  R.  368, 
does  not  settle  this  question  against  the  defendant.    It  was  there 
decided  that  priority  extends  te  aU  debtore  ot  itie  United  States, 
whether  revenue  officers,  bondsmen  or  endorsers  of  bills  of 
exchange.     The  defence  was,  that  debtors  for  public  dues, 
receiptors  of  public  moneys,  and  accountable  agents,  were  only 
intended  to  be  included  in  this  statute  prerogative  of  our  repub- 
lic, as  it  may  well  be  called.    C.  J.  Marshall  regarded  the 
question  as  not  without  embarrassment.     Washington  J.  dis- 
sented from  the  opinion  of  the  Court,  who  decided  that  all 
debtors  to  the  United  States  were  included.    That  case  does 
not  touch  the  present,  as  the  suit  there  was  in  behalf  of  the 
United  States ;  the  record  showed  that  defendant  was  plaintiff's 
debtor;  the  debt  was  originally  contracted  with  the  United 
States,  and  the  pleadings  showed  the  parties.  The  defendant  in 
the  present  cas6  never  was  a  debtor  to  the  United  States.    The 
record  shows  different  parties— and  an  averment  against  a  record 
is  bad  pleading.    Coke  Litt.  260,  a.    Indeed  if  the  debt  had 
been  less  than  $500,  it  might  have  been  questbned,  if  the 
United  States  would  not  have  been  compelled  to  come  into  our 
State  Courts  for  relief  in  this  suit.     As  to  Masters  v.  Miller,  4 
Term  R.  341,  Mr.  Justice  BuUer^s  opinion  was  overruled  by 
the  rest  of  the  Court ;  at  least  they  thought  the  form  of  the 
action  was  essential. 
Priority  in  a  case  like  this  would  operate  severely  on  honest 
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creditois.  It  would  open  the  door  to  fraud  and  coUusioa 
among  collectors  and  debtors  to  the  United  States.  The  (jo7' 
emmenty  by  a  secret  purchase,  might  slily  and  suddenly  step  in 
as  an  assignee,  and  sweep  all  a  debtor's  property  beyond  the 
reach  of  other  creditors.  A  principle  so  harsh  and  severe, 
would  be  more  dangerous,  than  the  prerogative  of  the  British 
king,  which  Lord  Coke  says,  b  not  allowed  by  common  law  to 
be  exercised  to  the  injury  of  a  subject. 

Stobt  J.  This  case  comes  before  the  Court  upon  an  agreed 
statement  of  facts ;  and  the  object  is  to  ascertain,  whether,  as  the 
estate  of  Abiel  Wood  is  insolvent,  the  United  States  have  a 
right  to  priority  of  satisfaction  out  of  hb  assets,  for  the  judg- 
ment debt  of  the  plaintifls  (A.  F.  Howe  and  another),  which 
was  obtained  against  Wood,  and  assigned  by  the  plaintiffi  to 
the  United  States,  in  the  life-time  of  Wood. 

The  question,  intended  to  be  raised,  is  not,  whether  in  this 
form  of  action  (a  suit  at  law  on  the  judgment,  brought  in  the 
name  of  the  judgment  creditors  for  the  benefit  of  the  United 
States),  the  priority  of  the  United  States  can  be  insisted  on.  If 
that  were  the  pomt,  we  should  have  no  hesitation  in  saying  it 
could  not ;  for  nothing  in  the  suit  can  judicially  be  taken  notice  of, 
which  shall  distinguish  the  case  of  the  plaintiffi  from  that 
of  other  private  judgment  creditors,  as  to  rights  or  remedies. 
But  the  real  question  is,  whether  in  any  form  of  suit,  at  law  or 
in  equity,  the  United  States  can,  upon  such  a  debt,  so  assigned 
to  them,  insist  upon  the  statute  priority. 

I  am  by  no  means  satisfied,  that  this  is  not  a  case,  where  at 
law,  the  Government  might  sue  the  debtor  directly  upon  the 
assigned  judgment  in  their  own  name.  For  at  the  common  law, 
though  choses  in  action  are  not  assignable,  yet  in  the  case  of 
the  King,  there  is  an  exception ;  for  upon  an  assignment  of 
a  chose  in  action  to  the  King,  he  is  allowed  to  sue  the  debtor 
in  his  own  name.    This  b  not  so  much  a  matter  of  prerpga- 
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tive,  as  an  exceptioD  coeval  with  the  rule,  as  to  the  DOD-assigna- 
bOity  of  choses  Id  action.  So  the  doctrine  is  laid  down  in  MilU 
V.  WiUtams  (1  P.  WiU.  252),  which  cites,  21  Hen.  7,  19. 
Lord  Chief  Baron  Comyns  lays  down  the  same  doctrine  in  the 
clearest  terms.'  And  I  have  a  strong  impression,  that  the  same 
doctrine  has  been  recognised,  incidentally,  by  the  Supreme 
Court  of  the  United  States. 

But  this  point  is  not  important  to  be  determined  in  the  pre- 
sent case ;  because  it  is  clear,  that  the  assignment  of  the  judg- 
ment did  in  equity  transfer  the  debt  to  the  United  States  ;  and 
the  Government  might,  by  a  bill  in  equity,  have  enforced  the 
judgment  against  the  debtor.    The  question,  then,  comes  to 
this,  whether  the  Statute  of  1797,  ch.  74,  giving  priority  to  the 
Government  in  the  payment  of  debts,  applies  to  legal  debts  only, 
or  to  debts  both  legal  and  equitable.     The  fifth  section  of  that 
Statute  declares  '^  That  where  any  revenue  officer  or  other  per- 
son becoming  indebted  to  the  United  States,  by  bond  or  other" 
triie,  shall  become  insolvent,  or  where  the  estate  of  any  deceased 
debtor,  in  the  hands  of  executors  or  administrators,  shall  be  in- 
sufficient to  pay  all  the  debts  due  from  the  deceased,  the  debt 
doe  to  the  United  States  shall  be  first  satisfied,  &c.    Now,  in 
this  language,  there  b  not  the  slightest  distinction  made  between 
equitable  and  legal  debts.    If  an  equitable  debt  is  due  to  the 
United  States,  is  it  to  be  wholly  excluded  fiY)m  aoy  payment 
out  of  the  assets  7    If  such  debt  is  payable  out  of  the  assets, 
what  is  the  order  of  payment  ?    Is  it  to  be  postponed  to  other 
legal  creditors ;  or  paid  pari  passu  with  them  ?    The  Statute  is 
silent  as  to  any  marshalling  of  assets,  except  in  cases  of  priority  ; 
and  it  gives  that  priority  in  all  cases  of  debts.   The  words  of  the 
Statute  seem  to  extend  to  all  cases  of  debts  due  to  the  United 
States  from  an  msolvent  debtor's  estate ;  and  if  payable  at  all 

*  See  also  Ck>myn8  Dig.  Assignment  D. 
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out  of  his  assets,  the  rule  of  priority  seems  co-extensive  with  tbe 
duty  of  the  executor  or  administrator  to  pay. 

By  laws  of  Maine  (and  Massachusetts  has  tbe  same  rule), 
there  b  no  difierence  in  tbe  dignity  of  debts.  All  are  equally 
payable  out  of  the  assets,  part  pcusu*  And  in  regard  to  private 
creditors,  no  distinction  is  taken  between  equitable  and  legal 
debts,  any  more  than  between  legal  and  equitable  assets.  I 
know  of  no  ground,  upon  which  equitable  debts  are,  or  can  be 
excluded  from  a  proportionate  dividend  of  the  assets,  when  such 
debts  are  due  to  private  creditors.  How,  then,  can  a  different 
rule  be  applied  to  equitable  debts  due  to  the  United  Suites  ?  In 
the  sense  of  the  laws  of  Maine,  and  in  the  sense  of  the  laws  of 
the  United  States,  they  are  still  debts.  Suppose  an  estate  sol- 
vent as  to  the  payment  of  legal  debts,  but  not  as  to  the  payment 
of  equitable  debts  also,  can  it  be  treated  as  other  than  an  in- 
solvent estate  ?  And,  if  insolvent,  are  not  the  United  States 
necessarily  entitled  to  a  priority  as  to  all  their  debts  by  tbe  very 
terms  of  the  Statute  ? 

After  reflecting  much  upon  tbe  subject,  I  am  unable  to  arrive 
at  any  other  conclusion,  than  that  the  priority  of  the  United 
States  attaches  to  all  debts,  equitable,  as  well  as  legal.  Upon 
any  other  construction,  I  cannot  perceive,  how  they  are  entitled 
to  any  payment  whatsoever,  out  of  the  assets  for  equitable  debts. 
If  they  are  not  debts  against  tbe  estate  in  cases  of  insolvency^ 
neither  can  they  be  deemed  such  in  cases  of  solvent  estates,  a 
conclusion  which  would  overturn  the  best  established  principles. 

Tbe  District  Judge  concurs  in  the  opbions,  which  I  have  thus 
expressed.  The  case  has  been  exceedingly  well  argued,  and 
with  great  ingenuity.  But,  after  all,  it  comes  back  to  tbe  sim- 
ple question  already  stated. 

According  to  the  agreement  of  the  parties,  the  cause  will  stand 
continued,  in  order  to  edable  the  administrator  to  perfect  bis  ap- 
plication for  relief  to  Congress. 
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Jesse  Gobdon,  is  Eqditt 
Abchexaus  Lewis  and  The  Pobtland  Manufactubing 

COMPANT. 

Whatever  has  been  insisted  upon  before  the  Master,  is  considered  as  waived 
or  abandoned,  if  it  is  not  made  matter  of  exception ;  unless  it  appears  on 
the  face  of  the  Report,  that  the  Master  has  committed  an  error. 
Where  the  defendant  recovered  and  occupied  premises,  as  assignee  of  the 
original  mortgagee,  he  must  be  deemed  to  have  received  the  rents  and 
profits  under  that  title ;  and  he  cannot  set  up  an  adverse  title  against  the 
mortgagor  or  his  sssignees.to  protect  himself  from  acconntability  therefor. 
Where  a  mortgagee  is  in  possession,  and  the  annnal  rents  and  profits,  of  the 
mortgaged  premises  exceed  the  interest  of  the  debt  due,  it  seems,  that  hft 
should  pay  interest  on  the  surplus  rents  and  profits. 
In  ordinary  cases,  where  the  relation  of  mortgagor  and  mortgagee  is  uncon- 
troverted,  if  a  mortgagee  receive  the  rents  of  a  mortgaged  estate,  after 
his  debt  has  been  satisfied,  and  retain  them  to  liis  own  use,  without  paying 
them  over  to  the  mortgagor,  he  is  chargeable  with  interest 
If,  however,  there  are  sufficient  equitable  circumstances  in  favor  of  the  mort- 
gagee, as  if  he  retuned  the  rents  under  a  mistake,  supposing  the  rights  of 
the  mortgagor  extinguished,  he  would  not  be  liable  for  interest,  until  after 
notice  of  the  adverse  claim. 
No  allowance  is  made  for  expenditures  on  mortgaged  premises,  if  the  value 

of  the  premises  is  not  enhanced  thereby. 
Where  the  answer  of  the  defendants  asserts  a  mortgage  tftle  in  the  whole  of 
the  premises,  it  is  not  competent  for  them  to  set  up  a  different  title,  as  for 
a  moiety,  before  the  soaster. 
Courts  of  Equity  follow  the  law  in  matters  of  set-off,  unless  there  is  some 

Equity  attaching  to  the  particular  transactions  between  the  parties. 
The  surplus  rents  and  profits,  after  the  satisfaction  of  the  mortgage  debt, 
may  be  assigned  as  a  chose  m  aetionf  and  the  assignee  maintain  a  suit  in 
equity  for  an  account 
In  the  view  of  a  Court  of  Equity,  the  rents  and  profits  are  incidents  de  jure 

to  the  ownership  of  the  Equity  of  redemption. 
A  seoond  mortgagee,  after  the  satisfiiction  of  the  first  mortgage,  may  claim 
fipom  the  first  mortgagee,  after  notice,  the  rents  and  profits,  which  have  not 
been  accounted  for  to  the  mortgagor,  so  far  as  the  same  are  necessary  to 
the  satisfaction  of  his  mortgage. 
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under  such  entry  and  foreclosure ;  and  then  denies  the  right  to 
any  accouDt,  &;c.  &c. 

The  cause  was  heard  in  May  Term,  1834,  on  the  bill  and 
answer,  nod  a  decree  was  awarded  (see  S.  C.  1  Sunuer  R. 
524),  for  a  redemption  of  the  mortgage,  and  for  taking  an 
account  according  to  the  prayer  of  the  bill ;  and  the  cause  was 
referred  to  a  master  to  take  an  account,  and  to  make  due  report 
thereof  to  the  Court.  At  this  term,  the  cause  came  up  again 
on  exceptions  taken  by  the  defendants  to  the  Master's  report. 
The  nature  of  the  report,  and  the  exceptions  thereto,  will  suf- 
ficiently appear  in  the  opinion  of  the  Court. 

The  cause  was  argued  in  writing  by  C.  «S>.  Daveis  for  the 
plaintiffi ;  and  S.  ChreenJkqf  for  the  defendants. 

Stobt  J.  deliteied  the  opinion  of  the  Coiirt  as  follows.  This 
cause  has  now  come  before  us,  upon  the  Master's  last  Report, 
made  since  the  subject  has  been  recommitted  to  him,  in  pursu- 
ance of  the  order  of  the  Court  on  the  21st  of  January  last ;  and 
upon  the  exceptions  filed  by  the  defendants  to  that  Report. 

I  shall  examine  the  exceptions  in  the  order,  in  which  they 
stand,  and  not  in  the  order,  in  which  they  have  been  brought 
before  the  Court  by  the  defendant's  counsel,  in  the  argument  at 
the  bar.  Before,  however,  I  proceed  to  that  examination,  it  is 
proper  to  state,  that  nothing  is  properly  before  the  Court,  ex- 
cept the  matter  of  those  exceptions ;  for  whatever  may  have 
been  insisted  upon  before  the  Master,  by  way  of  argument  or 
cbjection,  is  considered  as  waived  or  abandoned,  if  it  is  not  made 
matter  of  exception,  unless,  indeed,  it  manifestly  appears  upon 
the  face  of  the  Report  itself,  that  th^  master  has  committed  an 
eiTor,  which  ought  to  be  corrected*  I  mention  this  the  more 
fieely,  because  the  argument  of  the  defendant's  counsel  has 
insisted  upon  some  matters,  which  were  taken  by  way  of  objec- 
tion or  reasoning  at  the  hearing  before  -the  Master,  and  which 
are  not  directly  within  the  scope  of  any  of  the  exceptions  to  the 

VOL.  vn.  19 


MAY  TERM,  1835.  147 

Qordon  t>.  Lewis  et  al. 


occupation  rent,  or  such  as  might  have  been  received  by  the 
Portland  Manufacturing  Company  after  their  purchases.  If  it 
does  so  refer^  then  it  is  govemed  by  the  remarks  already  made. 
The  proper  construction  of  the  Master's  Report  seems  to  be^ 
that  be  allowed  the  interest  as  an  occupation  rent.  The  ques- 
tbn,  then,  which  alone  is  left  for  consideration  under  this  head^ 
is,  whether  interest  ought,  upon  the  whole  circumstances  of  the 
case,  to  be  charged  upon  the  annual  rests  of  rents  and  profits. 
It  appears  by  the  Master's  Report,  that  the  mortgage  was  in 
fiict  extinguished  by  payment  from  the  rents  and  profits  on  the 
23d  of  April,  1818.  The  question  as  to  interest  seems  narrowed 
down,  by  the  argument,  to  the  period,  which  has  since  elapsed. 
It  could  scarcely  admit  of  doubt,  that  as  to  the  antecedent  period 
the  Report  of  the  Master  was  as  favorable  to  the  defendants,  as 
the  principles  of  a  Court  of  Equity  would  allow.  Where  a 
mortgagee  is  in  possession,  taking  the  rents  and  profits,  and 
these  annually  exceed  the  annual  interest  of  the  debt  on  the 
mortgage,  there  is  the  strongest  reason  for  directing  interest  to 
be  paid  upon  the  surplus  rents  and  profits,  to  keep  pace  (pari 
pa$su)y  with  the  interest  on  the  debt.  The  case  of  Shephard 
V.  EUiot  (4  Madd.  R.  254),  Gibson  v.  Crekare  (5  Pick.  R. 
160),  Saunders  v.  Frost  (5  Fick.  R.  259),  and  Reed  v.  Reed  (10 
Pick.  R.  396),  fully  support  such  a  charge.  In  point  of  fact, 
however,  it  does  not  appear  by  the  Report,  that  any  interest 
was  allowed  on  the  rents  and  profits  during  the  antecedent 
period. 

There  is  great  good  sense  in  the  doctrine  held  by  Lord  Oif- 
ford,  in  Wilson  v.  Metcalf(l  Russ.  R.  535),  that  if  a  mortga- 
gee, receiving  the  rents  of  a  mortgaged  estate,  after  his  debt  has 
been  satisfied,  does  not  immediately  pay  them  over  to  the  mort- 
gagor, but  retains  them  to  his  own  use,  he  is  availing  himself  of 
another  man's  money,  and  ought  to  be  charged  with  interest ; 
and  that  it  makes  no  difference,  whether  he  is  receiving  such 
rents,  or  is  charged  with  an  occupation  rent.    The  case  of  Quar- 
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ficUiriDg  Company,  during  a  period  of  neariy  twenty  years  after 
the  commenceiDent  of  his  title.   And  taking  the  other  facts  in  the 
case,  as  they  appeared  at  the  original  hearing,  the  adverse  title 
under  certain  levies  by  executioui  and  the  entry  for  a  foreclosure 
(though  neither  became  effectual  in  point  of  law),  and  the  long 
and  uDdisturbed  possession  by  Lewis,  ever  since  August,  1816, 
I  am  not  satisfied,  that  L^wis  bad  not  a  right  to  treat  the  equity 
of  redemption  as  being  abandoned,  or  at  least  as  not  worth  re- 
claiming.    I  see  no  reason,  therefore,  for  holding  the  plaint^ 
entitled  to  any  interest,  under  all  the  circumstances  of  this  case. 
Interest  is  not  of  course  ;  and  is  allowable  only,  when  the  mort- 
gagor or  his  assignee  makes  out  a  strong  case  in  equity.    The 
case  of  Archdeacon  v.  Bowes  (13  Price  R.  353),  and  Quarrell 
▼•  Btckford  (1  Madd.  269),  establish,  that  interest  is  not  of 
course  from  the  period,  when  there  is  a  surplus  in  the  hands  of 
the  mortgagee  ;  but  where  there  are  any  equitable  circumstances 
it  will  be  confined  to  the  period  of  notice.    In  this  very  case, 
the  plaintiff  himself  does  not  in  his  bill  set  up  any  averment,  that 
the  mortgage  has  been  paid,  or  that  any  surplus  is  in  the  hands 
of  the  mortgagee.    On  the  contrary,  he  has  tendered  in  Court 
a  sum  as  still  due  on  the  mortgage.   My  opmion,  on  the  whole, 
is,  that  under  all  the  circumstances  of  this  case,  interest  ought 
not  to  be  allowed. 

The  fourth  exception  is,  that  the  defendants  are  not  allowed 
for  the  improvements  m^de  by  the  Portland  Manufacturing 
Company  after  their  purchase ;  and  that  the  Master  has  not 
stated  the  evidence  thereof.  It  does  not  appear  by  the  Report, 
that  the  Master  was  requested  to  state  the  evidence  on  this 
point.  The  Master  does,  however,  state,  that  the  Company 
have  expended  money  on  the  privilege  by  the  erection  of  a 
dam  in  a  place  different  from  that,  where  the  old  dam  of  the 
Haskell  saw-mill  stood  (principally  from  the  materials  of  the 
old  dam),  but,  that  he  b  not  satisfied,  that  the  value  of  t^e 
mortgaged  premises  has  been  increasefl  thereby.    Now,  under 
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such  circumstances,  it  is  clear,  that  the  company  are  entitled  to 
no  allowance  for  such  expenditures ;  for  they  have  made  do 
lasting  or  beneficial  improvements  on  the  estate.'  This  excep- 
tion ought,  therefore,  to  be  overruled. 

The  fifth  exception  is,  that  the  defendants  are  charged  with 
the  rents  and  profits  of  the  whole  of  the  tracts  described  m 
the  deed,  whereas  (as  is  said)  one  half  only  of  the  same  was 
mortgaged,  and  the  evidence  thereof  was  before  the  Master. 
The  bill  asserts,  substantially,  a  title  in  the  defendants  to  the 
whole  tracts  described  in  the  mortgage  deed ;  and  the  answer  of 
the  defendants  admits  a  title  to  the  whole  tracts  described  in 
the  same  deed,  as  held  by  the  defendants.     And  upon  this  state 
of  facts  the  original  decree  proceeded  to  direct  an  ascertain- 
ment of  the  rents  and  profits,  be.  before  the  Master.    When 
the  matter  came  on  before  the  Master,  upon  the  recommittal  of 
the  Report,  the  defendants  offered  in  evidence  a  deed,  purport- 
ing to  be  the  original  mortgage  deed  of  the  1st  of  November, 
1808,  from  Webb  to  Haskell,  in  which  the  original  words  of 
conveyance  included  the  whole  tract ;  and  there  was  an  inter- 
lineation of  words  cutting  it  down  to  one  moiety.     The  plaintiff 
objected  before  the  Master  to  the  admission  of  the  deed  so 
offered,  it  never  having  been  an  exhibit  or  filed  in  the  cause. 
The  Master  admitted  the  deed,  and  his  Report,  contains  an  alter- 
native view  of  the  state  of  the  case,  as  the  Court  shall  decide, 
whether  the  deed  was  admissible  or  not.     My  opmion  is,  that 
the  deed  was  inadmissible  as  evidence  to  establish,  that  the 
mortgage  was  but  of  a  moiety  of  the  estate.     I  do  not  meddle 
with  the  case,  as  a  matter  of  suspicion,  or  of  question  as  to  the 
genuineness  or  falsity  of  the  interlineatioti.     The  true  ground  is, 
that  the  answers  of  the  defendants  assert  a  mortgage  title  in  the 
whole  of  the  premises ;  and  it  is  not  now  competent  for  the 


1  See  Moore  v.  Cabkj  1  John.  Ch.  R.  387.    Rwsell  v.  Blake,  2  Pick.  R. 
505.    Saunders  y.fVoH,  5  Fick.75&,  270.    Reedy.  Bud,  10 Fick.d9S. 
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defendants  to  set  up  a  different  or  more  limited  title  npon  a  collat- 
eral inquiry  before  the  Master.  That  would  be  to  contradict 
the  answers,  and  to  try  a  very  di&rent  case  from  that  asserted 
^in  the  pleadings.  The  cause  has  been  heard  upon  the  bill, 
answers  and  proofs ;  and  an  interlocutory  decree  had  ;  and  the 
defendants  are  not  now  at  liberty  to  substitute  a  new  case  for 
that  formerly  stated  and  already  decided  on.  It  may  be  their 
misfortune,  or  their  fault ;  but  it  is  irremediable  in  this  stage  of 
the  cause.  The  exception,  therefore,  is  unmaintainable,  and  the 
Report  of  the  Master  must  stand  as  to  the  rents  and  profits 
of  the  whole  of  the  premises^ 

The  sixth  exception  is  in  substance   an  objection  to  the 
title  of  the  plaintiff  to  recover  or  receive  the  surplus  rents  and 
profits  accruing  after  the  satisfaction  of  the  first  mortgage,  and 
before  the  conveyance  to  him  in  January,  1832.     And,  in  sup- 
port of  this  objection  it  is  asserted,  that  John  Gordon  is  insol- 
vent, and  was,  at  the  time  of  the  accruing  of  these  rents,  largely 
indebted  to  Lewis,  and  that  he  had  a  right  of  set-off  against  such 
surplus  of  his  debt  so  due.    Now,  it  might  be  a  sufficient  answer 
to  this  suggestion,  that  the  Master  reports,  that  the  plaintiff  de- 
nied any  such  indebtment,  and  no  proof  was  offered  before  him 
to  establish  the  fact  clearly ;  therefore,  the  suggestion  of  indebt- 
ment and  right  of  set-off  must,  under  such  circumstances,  be 
treated  as  a  new  unfounded  claim.    But  if  there  had  been  proofs 
of  such  an  indebtment,  still  it  would  not  follow,  that  the  right 
of  set-off  would  exist.     There  is  no  pretence  to  say,  that  such 
a  set-off  to  the  mortgagor's  claim  would  be  allowable  at  law. 
In  matters  of  set-off  Courts  of  Equity  generally  follow  the  law, 
unless  there  is  some  equity  attaching  to  the  particular  transac- 
tions between  the  parties ;  such  as  mutual  credits.     Upon  this 
I  need  do  no  more  than  to  refer  to  the  authorities,  which  were 
acted  upon  in  Jackson  v.  Robinson  (3  Mason  R.  138),  and 
Orun  V.  Darling  (5  Mason  R.  201).    In  the  present  case 
there  is  no  pretence  of  any  mutual  credit ;  that  is  to  say,  of  any 
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credit  given  by  Lewis  to  John  Gordon,  on  account  of  the  sap- 
posed  debt  due  from  Lewis  to  Gordon  for  rents.  The  wh<de 
structure  of  the  answer  disclaims  any  such  intendment.  It  insists 
upon  an  adverse  exclusive  title  to  the  mortgaged  prembes^  and, 
of  course,  to  the  rents  and  profits. 

The  right  of  the  plaintiff  to  the  surplus  rents  and  profits  is, 
upon  the  structure  of  the  bill,  wholly  dependent  upon  the  point, 
whether  it  is  an  incident  to  the  exclusive  and  absolute  owner- 
ship of  the  equity  of  redemption.  The  bill  does  not  assert  any 
title  to  such  rents  and  profits  in  virtue  of  any  assignment  thereof, 
in  verbis,  as  rents  and  profits.  Indeed  (as  has  been  already 
suggested),  the  bill  not  only  does  not  suppose  there  to  be  any 
surplus  rents  and  profits  capable  of  assignment ;  but  it  supposes 
a  balance  to  be  due  on  the  mortgage,  and  tenders  a  payment  of 
it  in  order  to  a  redemption.  There  is  no  question,  that  an  assign* 
ment  may  be  lawfully  made  of  such  surplusi  rents  and  profits,  as 
a  chase  in  action^  and  that  the  assignee  may,  in  virtue  thereof, 
maintain  a  suit  in  equity  for  an  account  and  satbfaction  under 
such  a  ti^e  by  assignment.  But,  then,  if  such  a  title  is  relied 
on,  it  must  be  alleged  in  the  bill,  and  put  in  issue ;  for  the  de- 
cree must  be  secundum  allegata  et  probata,  and  not  merely 
secundum  probata.  So  that  the  present  bill  puts  out  of  ques- 
tion all  claim  under  any  assignment  of  the  rents  and  profits  as 
such  ;  and  if  the  rents  and  profits  are  recoverable  at  all  by  the 
plaintiff,  they  are  so  as  incidents  to  the  ownership  of  the  equity 
of  redemption.  My  opinion  is,  that  they  do  attach  to  such  own- 
ership dejure,  in  the  view  of  a  court  of  equity. 

The  mortgage  to  Haskell  was  extinguished  by  satisfaction  out 
of  the  rents  and  profits,  on  the  23d  day  of  April,  1818.  At 
that  time,  and  from  thence  down  to  January,  1832,  when  John 
CSordon  conveyed  the  mortgaged  estate  to  the  plaintiff,  he  con- 
tinued the  qualified  owner  thereof,  under  his  original  mortgage 
deed  from  Webb,  in  April,  1812 ;  and  as  such,  he  was  entitled 
to  the  whole  surplus  rents  and  profits  in  the  hands  of  the 
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mortgagees,  under  the  first  or  Haskell  mortgage,  as  far  as  bis 
title  extended ;  that  is,  as  far  as  they  were  necessary  to  satisfy 
his  (Grordon's)  mortgage.*     Beyond  this,  the  surplus  rents  and 
profits  belonged  to  Webb,  the  mortgagor,  unless  his  title  to  the 
equity  of  redemption  has  since  been  absolutely  released  or  ex- 
tinguished.   Now,  the  plaintijflT,  at  most,  can  take  no  more  unddr 
the  assignment  of  John  Gordon,  to  him,  than  the  tide  of  the 
former  under  his  mortgage.    The  bill  does  not  in  terms  assert 
any  absolute  title  to  the  equity  of  redemption  to  the  premises, 
either  in  John  Gordon  or  in  the  plaintiffi,  or  any  release  or  ex- 
tinguishment of  Webb^s  equity  of  redemption.     It  asserts,  in- 
deed, that,  in  virtue  of  the  deed  of  the  14th  of  April,  1812, 
John  Gordon  ^' became  seized  of  all  the  right,  interest  and  estate 
of  the  said  Joshua  Webb,  whether  in  fee  or  in  equity,  to  redeem 
the  same ;"  abd  then  proceeds  to  allege,  that  all  the  right,  title, 
interest  and  estate,  which  he  (John  Grordon)  had  in  virtue  of  the 
aforesaid  conveyance  in  the  premises,  was  assigned  to  the  plain- 
tiff by  the  deed  of  the  23d  day  of  January,  1832.     But  in  both 
instances,  a  profert  is  made  of  these  deeds  by  the  bill,  and  upon 
the  production  and  proofs  of  them,  it  is  apparent,  that  the  title 
is  nothing  but  a  mortgage  title.     So  that  the  bill  asserts  no  ab- 
solute title  in  the  plaintifis  ;  and  the  proofs  establish  no  extin- 
guisbment  of  Webb's  equity  of  redemption.    There  are  then  no 
allegations  or  proofs  of  any  absolute  title  to  the  premises  in  the 
plaintiff.     No  account  has  been  taken  to  show,  what  is  the 
state  of  accounts  between  the  plaintiff  and  Webb,  or  to  show, 
what  is  due  by  Webb  on  the  mortgage  to  John  Gordon.    Webb 
is  not  even  made  a  party  to  the  bill.     So  that  it  is  clear,  that 
hb  rights  and  interests  cannot,  and  ought  not  to  be  disposed  of  in 
tUs-  suit,  in  its  present  form.     Under  these  circumstances,  a 
decree  cannot  be'  made,  directing  the  amount  due  for  rents  and 
profits  to  be  paid  over  to  the  plaintiff.    The  most,  that  can  be 

'  See  JtMeaean  v.  Boiom,  13  Price  R.  353, 363, 368, 365, 368, 37a 
VOL.  VII.  20 
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possesskm  of  the  premises,  wbeii  thej  bad  a  good  titje  as  nioit* 
gagees  to  the  possession,  which  the  mortgagor  and  his  assignees 
oould  not  impugn  or  disturb.  But,  in  truth,  the  objection  is  not 
so  properly  addressed  to  the  Report  itself,  as  it  is  to  the  former 
opmioD  of  the  Court,  and  to  the  order,  on  which  that  Report  is 
founded. 

Then,  again,  as  ta  the  rents  and  profits,  it  is  contended,  that 
the  actual  rents  and  profits  ought  not  to  be  charged  against  the 
defendants,  but  only  what  is  to  be  deemed  a  fair  rent,  by  which 
must  be  understood  a  iair  occupation  rent.  I  know  of  no  rule 
of  a  Court  of  Equity,  which  could  justify  such  a  course  of  pro- 
ceeding on  the  part  of  the  Court.  No  principle  is  better  estab- 
lished tlian  the  principle,  that  a  mortgagee  shall  not  get  any 
advantage  out  of  the  mortgage  fiind  beyond  bis  principal  and 
interest.'  Between  mortgagor  and  mortgagee,  the  latter,  when 
in  possession,  must  account  ibr  the  actual  rents  and  profits  re- 
ceived or  made  by  him,  if  these  rents  and  profits  can  be  actually 
ascertained.  Where  they  cannot  be,  there  must  be  a  resort  to 
a  fair  occupation  rent.  Here  the  Master  has  ascertained  the 
actual  rents  and  profits.  In  both  cases,  the  mortgagee  may 
entitle  himself,  under  circumstances,  to  compensation  for  all  last- 
ing improvements  upon  the  premises.  But  in  the  present  case, 
there  is  not  the  slightest  proof,  that  the  Master  would  have  dis- 
regarded any  such  claim,  if  properly  substantiated.  His  Report 
states  no  such  fact ;  and  justifies  no  such  conclusion. 

Upon  the  whole,  my  opinion  is,  that  there  ought  to  be  a  de- 
cree to  bring  the  surplus  rents  and  profits  of  the  whole  mort- 
gaged premises  into  court,  to  abide  the  future  orders  of  the 
Court,  upon  the  proper  supplementary  proceedings.  The  per- 
sonal representatives  of  Lewis  are  to  bring  into  court,  if  they 


^  See  GuJthvM  v.  Rud,  2  Sch.  &  Lefr.  218.  4  Kent  Comm.  Lect.  58, 
pp.  166, 167, 2d  edit.  3  Powell  on  Mortgages,  Coventry  &  Rand's  edit 
page  949,  note  £.  2. 
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have  assets,  the  surplus  of  the  rents  and  profits,  from  tbe  extin- 
guisbment  of  tbe  mortgage  on  the  23d  of  April,  1818,  to  tbe 
time  of  tbe  sale  to  the  Portland  Manufacturing  Company,  on  tbe 
3d  of  August,  1831.  From  that  period  tbe  Portland  Manufac- 
turing Company  are  to  bring  into  court  tbe  rents  and  profits. 

As  to  tbe  possession  of  the  premises,  it  is  plain,  that  a  decree 
must  pass  for  an  immediate  possession,  since  the  original  mort- 
gage to  Haskell  has  been  long  smce  satisfied. 

A  decree  will  be  accordingly  framed  upon  these  principles, 
as  tbe  District  Judge  concurs  in  this  opinion. 
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The  Brig  Draco^  Stanton,  Nichols  and  Whitney, 

Claimants. 

A  Talid  Bottomry  Bond  may  be  made  by  th6  owners  of  a  vessel,  in  a  foreign 

or  a  home  port. 
The  Admiralty  has  jurisdiction  over  all  maritime  contracts  tn  personam  ;  and 

also  in  rem,  where  there  is  a  maritime  lien  or  express  pledge,  as  security ; 

and  this  embraces,  of  course,  a  Bottomry  Bond,  given  by  the  owner  in  the 

home  port,  where  there  is  an  express  pledge,  as  security. 
It  is  not  necessary  to  the  validity  of  a  Bottomry  Bond,  made  by  the  owner 

of  a  vessel,  that  the  money  borrowed  should  be  advanced  for  the  necessities 

of  the  ship,  or  cargo,  or  voyage  ;  though  it  would  be  otherwise,  wher^  the 

money  was  borrowed  by  the  master,  virtute  officii. 
A  Bottomry  Bond  is  a  contract  for  a  loan  of  money  on  the  bottom  of  the 

ship,  at  an  extraordinary  interest,  upon  maritime  rbks,  to  be  borne  by  the 

lender,  for  a  voyage  or  a, definite  period. 
An  hypothecation  of  a  vessel,  on  maritime  risk?,  draws  after  it  a  maritime 

lien. 
A  Bottomry  Bond  need  not  be  recorded  under  the  Statute  of  Massachusetts 

(1832,  ch.  57),  which  provides  for  the  registration  of  mortgages  of  per- 
sonal property. 
A  valid  Bottomry  Bond  will  be  upheld,  where  there  are  no  laches  on  the  part 

of  the  lender,  even  against  a  bond  fide  purchaser,  without  notice. 
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A  Bottomry  Bond  may  be  upon  time,  as  well  as  upon  a  specific  voyage. 

If,  after  the  risk  on  a  Bottomry  Bond  has  commenced,  a  sale  or  transfer  of  the 
vessel  takes  place,  or  the  voyage  is  in  any  manner  broken  up  by  the  bor- 
rower, the  maritime  risk  terminates,  as  in  the  case  of  a  policy  of  insurance, 
and  the  bond  becomes  presently  payable. 

Where  it  wss  expressly  stipulated  in  a  Bottomry  Bond — *<  that  the  said  brigi 
shall  be  delivered  to  no  other  use  or  purpose  whatsoever,  until  payment 
of  this  Bond  is  first  made  ;*'  hMy  &  fortiorij  that  a  sale  of  the  brig,  after 
the  commencement  of  the  maritime  risk,  terminated  the  risks  under  the 
Bond,  and  entitled  the  lender  to  an  immediate  right  of  actioo. 

Trover  would  lie  at  common  law,  in  favor  of  the  lender  on  bottomry,  against 
the  vendee  of  the  vessel,  who,  afler  the  commencement  of  the  maritime 
rbk,  and  before  the  satisfaction  of  the  Bond,  had  taken  possession  of  the 
vessel. 

Libel  in  Admiralty^  by  the  Tremont  iDSurance  Company,  a 
corporation  created  under  the  authority  of  a  charter  from  the 
Comroonwealth  of  Massachusetts,  against  the  brig  Draco,  upon 
an  asserted  Bottomry  Bond.  The  claimants,  Messi's.  Stanton, 
Nichols  and  Whitney,  assert  in  themselves  title  as  vendees,  and 
also  other  matters  of  defence. 

The  Bond  in  question  was  executed  by  the  owners  in  Boston, 
the  home  port  of  the  brig,  to  the  Tremont  Insurance  Company, 
on  January  6th,  1834,  while  the  brig  was  still  at  sea.  The 
following  is  a  copy  of  it : 

Know  all  men  by  these  presents.  That  we,  James  P.  Flint, 
Jacob  C.  Flint,  and  Sherman  G.  Hill,  Merchants  &  Co.,  part- 
ners in  trade  under  the  name  and  style  of  P.  Sz;  C.  Flint  b  Co. 
as  principals,  and  Rufus  G.  Norris  &  Joseph  W.  Flint,  mer- 
chants and  copartners  in  trade,  under  the  name  and  style  of 
Norris  &  Flint,  as  sureties,  are  held  and  stand  firmly  bound  and 
obliged  unto  the  Tremont  Insurance  Company,  of  Boston,  in  the 
County  of  Suffolk,  and  Commonwealth  of  Massachusetts,  in  the 
sum  of  six  thousand  dollars,  money  of  the  United  States  of 
America,  to  be  paid  to  the  said  Tremont  Insurance  Company, 
their  certain  attorney,  successors,  or  assigns,  to  which  payment 
well  and  truly  to  be  made,  we  bind  ourselves,  each  of  us,  and 
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each  of  our  beirs,  executors,  administratois,  and  assigns,  and 
each  and  every  of  them,  jointly  and  severally,  and  finnly,  by 
these  presents. 

Dated  at  Boston,  this  sixth  day  of  January  in  the  year  of  our 
Lord,  one  thousand  eight  hundred  and  thirty-four. 

Whereas,  the  Tremont  Insurance  Company  aforesaid,  have 
this  day  lent  and  advanced  unto  the  said  P.  C.  Flint  &  Co.  the 
full  and  just  sum  of  three  thousand  dollars,  which  b  to  run  on 
Bottomry  on  the  block,  tackle  and  apparel  of  the  brig  Draco  of 
Boston,  whereof  is  Master,  and  of  which  the  said  P.  8&  C. 

Flint  &&  Co.  are  the  owners,  to  be  employed  as  follows  :  At  and 
from  the  to  at  and  from  all  ports  and  places  to  which  she 

may  proceed  for  one  year,  commencing  the  risk  on  the  sixth  day 
of  January,  one  thousand  eight  hundred  and  thirty-four  at  noon, 
and  to  continue  until  the  sixth  day  of  January,  one  thousand 
eight  hundred  and  thirty-five  at  noon,  and  no  longer,  unless  she 
should  be  on  a  passage  at  that  time,  in  which  case  the  risk  b  to 
continue,  until  her  arrival  at  her  port  of  destination,  and  the  said 
obligors  are  to  pay  to  the  said  Tremont  Insurance  Company, 
interest,  at  the  rate  of  six  per  cent,  per  annum,  on  the  sum 
loaned,  to  be  paid  semi-annually,  at  the  said  Company's  office, 
iQ^  Boston,  and  a  further  premium  of  five  per  cent,  on  the  marine 
risk  of  three  thousand  dollars,  on  the  said  brig,  valued  at  ten 
thousand  dollars,  for  the  term  of  one  year,  commencing  the  risk 
OD  the  sixth  day  of  January,  one  thousand  eight  hundred  and 
thirty-four,  and  to  continue  till  the  sixth  day  of  January,  oae 
thousand  eight  hundred  and  thirty-five,  and  at  pro  rata  premium, 
if  on  a  passage,  until  the  same  shall  be  ended.  « 

In  consideration  whereof,  the  casualties  of  the  seas,  and  all 
other  risks  enumerated  in  the  printed  form  of  policies,  now  in 
use,  by  the  said  Tremont  Insurance  Company,  are  to  be  on 
account  of  said  Tremont  Insurance  Company,  and  for  the  further 
security  of  the  said  Tremont  Insurance  Company,  the  said  P. 
b  C.  Flint  &  Co.  doth  by  these  presents  mortgage  and  assign 
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over  to  the  said  Trerooht  lasurance  Company,  the  whole  of  the 
said  brig,  and  it  is  hereby  declared,  that  the  whole  of  the  said 
brig  is  thus  assigned  over,  for  the  security  of  the  Bottomry  taken 
up  by  the  said  and  shall  be  delivered  to  nd  other  use  or 

purpose  whatever,  until  payment  of  this  Bond  is  first  made,  with 
the  premium  and  interest  that  may  become  due  thereon.  And 
said  Tremont  Insurance  Company  is  to  be  entitled,  in  case  of  loss, 
to  the  whole  of  the  salvage  of  said  brig,  which  the  said  obligors 
hereby  promise  to  pay  to  the  said  Tremont  Insurance  Com- 
pany. 

Now  the  condition  of  this  obligation  b  such,  that  if  the  above- 
bounden  James  P.  Flint,  Jacob  C.  Flint,  and  Sherman  G.  Hill, 
Rufus  G.  Norris  and  Joseph  W.  Flint,  their,  or  either  of  their 
heirs,  executors,  administrators  or  assigns,  shall  and  do  and  well 
and  truly  pay,  or  cause  to  be  paid  to  the  said  Tremont  Insur- 
ance Company,  their  certain  attorney,  successors  or  assigns,  the 
full  and  just  sum  of  three  thousand  dollars,  being  the  principal 
of  this  Bond,  together  with  the  premium  and  interest  ihat  shall 
become  due  thereupon,  at  the  time  of  the  safe  arrival  of  the 
said  brig  at  her  port  of  destination,  in  manner  aforesaid ;  and 
in  case  of  loss  of  the  said  brig,  shall  pay  the  whole  of  the 
salvage  to  the  said  Tremont  Insurance  Company,  then  this  obli- 
gation to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

The  libel,  after  stating  the  substance  of  the  instrument,  and 
annexing  a  copy  of  it,  proceeds  to  state,  that  in  July,  1834,  the 
sum  of  ninety  dollars  had  become  due  on  the  loan,  and  had  not 
been  paid  ;  that  after  the  execution  of  the  instrument,  and  id 
the  same  month  of  January,  1834,  the  firm  of  P.  H.  Flint  &  Co. 
(the  borrowers  on  the  bottomry)  transferred  and  assigned  the 
vessel  to  thd  present  claimants,  contrary  to  the  stipulations  in  the 
instrument ;  that  the  claimants  deny  the  interest  and  lien  of  the 
libellants  in  and  on  the  vessel,  and  insist  upon  their  free  and 
unincumbered  title  ;  that  the  vessel  is  about  to  proceed  to  sea 
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OD  a  foreign  voyage ;  that  Flint  b  Co.  have  become  insolvent, 
and  utterly  unable  to  pay  the  bond ;  and  that,  by  reason  of  the 
premises,  the  bond  has  become  forfeited,  and  they  therefore 
pray  Admiralty  process  against  the  vessel,  and  that  she  may  be 
sold  to  pay  the  sums  due  to  them. 

The  answer  of  the  claimants  admits  the  execution  of  the 
bond,  and  the  sale  to  themselves ;  and  insists,  that  the  Court 
has  no  jurisdiction,  because  it  is  not,  in  fact,  a  bottomry  bond  ; 
that  the  brig  was  at  sea,  when  it  was  given  ;  that  the  sum  lent, 
was  not  lent  to  fit  out,  or  repair  or  supply  the  brig,  or  to, pur- 
chase a  cargo  for  her,  or  for  any  purpose  connected  with  any 
voyage,  or  the  navigation  of  the  brig, — but  for  the  general  pui^ 
poses  of  the  firm,  in  their  trade  and  negotiations  as  merchants, 
then  residing  in  Boston  ;  which  fiicts  were  at  the  time  known  to 
the  libellants.  The  answer  further  insists,  that  the  libel  is  not 
maintainable,  because  the  sum  loaned  had  not  as  yet  become 
due,  according  to  the  terms  of  the  instrument ;  that  the  claim- 
ants, on  the  14th  of  January,  1834,  purchased  the  brig  of  the 
firm  for  the  sum  of  $6006,  the  brig  being  then  at  sea,  on  a 
voyage  from  Russia  to  Boston  ;  that  a  bitl  of  sale  was  duly  ex- 
ecuted and  lodged  at  the  custom-house  in  Boston  immediately 
after  its  execution  ;  that  the  brig  arrived  at  Boston  in  February, 
1834,  and  was  immediately  taken  possession  of  by  the  claimants, 
who  took  out  a  new  register,  and  chartered  her  to  Enoch  Train 
and  Charles  W.  Cartwrigfat,  m  the  same  month  of  February, 
1834,  on  a  voyage  for  South  America,  on  which  she  sailed  in  a 
few  days  afterwards ;  that  the  claimants,  at  the  time  of  the  pur- 
chase of  the  brig,  had  no  notice  of  the  asserted  bond,  nor  until 
after  the  brig  had  sailed  on  the  said  voyage,  and  then  only 
casually ;  and  the  libellants  gave  them  no  notice  of  it,  until  the 
commencement  of  the  present  suit ;  that  on  the  arrival  of  the 
brig  from  Russia,  in  February,  1834,  the  libellants  did  not  take 
possessbn  of  her,  never  took  any  bill  of  sale  of  her,  and  never 
caused  their  bond  to  be  recorded  in  the  office  of  the  city  clerk 
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of  Boston,  and  never  caused  any  eodorsemeDt  thereof  upon  har 
register. 

A  general  replication  was  put  in,  denying  all  the  &cts  in  the 
answer ;  but  in  point  of  fact,  as  from  the  subsequent  proceed- 
ings, it  appears,  the  parties  admit  all  the  material  facts  to  exist, 
which  are  stated  in  the  original  libel  and  answer,  except  that 
the  libellants  deny,  that  they  knew  that  the  loan  was  not  to  be 
applied  to  pay  for  the  expenses  of  the  vessel  or  her  lading. 
The  amendments  principally  bring  forward  collateral  matters, 
asserting  that  the  title  of  the  claimants  is  not  absolute,  but  a 
mere  mortgage,  and  asking  an  account  of  the  freight  and  other 
proceeds,  and  other  matters  consequent  upon  new  allegations ; 
to  which  the  supplemental  answer  replies  in  a  suitable  manner. 

Sprague  for  the  libellants  ;  Fletcher  for  the  claimants. 

Sprague  said,  that  for  what  he  had  to  othv  be  was  indebted 
almost  entirely  to  his  young  friend,  Mr.  jP.  C  Loring,  whose 
brief  had  been  transferred  to  his  hands  merely  because  that  gen- 
tleman could  not  address  the  Court.  First.  Bottomry  bonds 
may  be  legally  made  at  home.  The  practice  has  existed  from 
the  earliest  periods  of  commerce,  is  authorized  by  the  ancient 
and  modem  codes  of  sea  laws,  is  recognised  in  the  laws  and 
usages  of  all  commercial  nations  at  this  day,  in  all  elementary 
works,  and  is  expressly  authorized  by  the  Statutes  of  Massa- 
chusetts. There  is  no  distinction  between  bonds  made  by  an 
owner  or  a  master,  except  that  a  roaster's  authority  is  limited ; 
between  bonds  made  for  voyagei,  or  yean.  It  is  necessary  that 
the  loan  should  be  used  for  lading  the  ship.  Bynkershoek,  506 ; 
Abbott  on  Shipping,  118  ;  Ordn.  of  Louis  XIV.  lib.  iii.  tit.  5 ; 
Code  du  Commerce,  art.  312;  ^  Brown  Civ.  &  Adm.  L.  196 ; 
3  Dane  Abr.  114  ;  1  Phillips  Ins.  302:  Park  Ins.  410;  2  Pe- 
ters Adm.  R.  295 ;  Canard  v.  Atlantic  Ins.  Co.  1  Peters  S.  C. 
R.  386  ;  Thomdike  v.  Stone,  11  Pick.  R.  183  ;  Appleton  v. 
Crowninshield,  3  Mass.  R.  443  ;  S.  C.  8  Mass.  R.  340. 
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Second.  If  bottomry  is  a  maritime  contract,  it  is  a  corollary, 
that  this  Court  has  jurisdiction,  especially  as  it  alone  can  give 
relief,  and  efEsci  the  intention  of  parties,  by  enforcing  the  lien. 
The  lender  might  have  a  remedy  at  common  law  by  an  aelioo 
of  trover  or  assumpsit.  Hurry  v.  Atiignees  Hurry ^  S  Wash. 
C.  C.  R.  145 ;  Bush  v.  Feamc,  4  East  R.  145 ;  Franklin  ln$. 
Co* -9,  Lford,  4  Mason  R.  251.  But  this  would  he  only  against 
the  person*  The  essence  of  the  contract  is,  that  the  loan  is 
made  on  the  security  of  the  thing ;  the  credit  is  given  to  that. 
Dot  to  the  borrower.  The  jurisdiction  of  Admiralty  over  a  bond 
like  this,  has  been  denied  in  England,  because  the  Common 
Law  courts  claim  exclusive  jurisdiction  over  them,  and  have 
power  to  prohibit  the  Admiralty  courts ;  not  because  the  subject- 
matter  is  not  6t.  All  the  authorities  to  this  effict  are  in  the 
Common  Lew  Reports;  in  the  Admiralty  Repeals  there  is  no 
btimation  of  any  disahility  or  disinclination.  And  it  is  doubtful, 
if  the  Common  Law  courts  wonid  interfere  at  this  time.  The 
Barbara f  4  Rob.  R.  1 ;  Carish  v.  The  Murphy y  2  Brown  Civ. 
&  Adm.  Law,  530,  Appendix.  But  it  has  been  frequently  de- 
dared,  that  the  limited  jurisdiction  of  the  Englbh  Admiralty  is 
DO  rule  for  this  Court.  De  Ltmo  v.  Bwi,  2  Gall.  398  ;  The 
Jtr%$aUm,  191,  351 ;  The  Sndlax,  2  Peters  Adm.  R.  245 ; 
The  Mary^  1  Paine  R«  671.  Other  cases  are,  however,  con- 
trary ;  but  tbey  were  decided  under  ciicamstances,  which  weaken 
their  authority,  so  iar  as  the  present  point  is  concerned.  See 
the  ship  Charks  Carter,  4  Cranch  R.  428  ;  The  brig  Haanahy 
Bee  R.  848;  The  John  fy  Alice,  I  Wash.  C.  C.  R.  203. 

J%ird,  The  bond  is  forfeited,  and  the  bottomry  Joan  turned 
into  a  simple  loan  by  sale  of  the  vessel.  The  sale  of  a  vessel, 
subject  to  a  bottomry  bond  on  time,  is,  ipso  facto,  a  forfeiture 
^  the  penalty.  The  contract  of  bottomry  is  often  compared  to 
that  of  iosttrance.  In  insurance,  if  the  risk  is  not  commenced, 
the  contract  is  dissolved ;  in  like  case,  a  bottomry  loan  becomes 
a  MBifde  loan.    In  the  case  of  a  deviation,  insurers  are  dis- 
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charged,  and  a  bottomry  becomes  a  simple  loan.  If  the  loss  be 
occasioned  by  the  barratry  of  the  master,  or  the  misconduct  of 
the  owners,  the  insurance  is  discharged ;  bottomry  becomes  a 
simple  loan.  In  botb  contracts,  there  are  the  same  general 
principles ;  therefore,  as  by  a  sale  of  the  vessel  the  insurers  are 
discharged,  so  by  a  sale  without  consent,  the  bottomry  becomes 
a  simple  loan.  .  The  general  principle  is  the  same  in  cases  of 
insurance  and  of  bottomry ;  that  any  acts  of  the  owner,  by  which 
the  risks  are  increased  or  changed,  is  a  dissolution  of  the  contract. 
The  sale  and  delivery  of  this  vessel  to  the  claimants  (contrary 
to  the  express  stipulation  and  agreement  of  the  parties  to  the 
contract),  was  a  change  of  the  risks,  assumed  by  the  lender, 
which  would  of  itself,  without  any  express  agreement,  have 
avoided  a  policy  of  insurance,  and  on  the  same  ground  would 
have  reduced  a  contract  of  bottomry  to  a  simple  loan ;  and  the 
present  case  is  much  stronger,  because  the  lender  agreed  to 
make  the  loan  on  the  express  stipulation,  that  the  vessel  should 
not  be  sold,  which  stipulation,  without  their  knowledge  or  con- 
sent, has  been  broken  by  a  conveyance  to  third  parties,  acknow- 
ledging no  right  in  these  libellants,  and  who  have  compelled 
them  to  pursue  their  remedy  at  law. 

Fourth.  Can  the  rights  of  the  lenders  be  defeated  by  a  trans- 
fer of  the  vessel  to  an  innocent  third  party  ?  or,  in  other  words, 
can  the  breach  of  an  express  agreement,  and  consequent  moral 
obligation,  by  one  man,  have  the  effect  to  deprive  another  of  his 
property  ?  The  libellants  gave  no  credit  to  the  borrowers ;  they 
trusted  to  the  vessel.  The  claimants  bought  her  on  the  faith  of 
the  warranty  of  the  borrowers,  and  therefore  it  was  they,  who 
gave  the  credit  to  the  borrower,  and  they  must  bear  the  con- 
sequences of  their  own  misplaced  confidence. 

By  every  definition  of  a  bottomry  bond,  it  appears,  that  the 
vessel  is  hypothecated  for  payment  of  the  loan,  and  that  when 
the  lotfn  becomes  due,  the  lender  has  the  security  of  the  vessd 
as  well  as  of  the  borrower.    By  all  authorities  cmd  the  subject, 
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k  is  declared,  that  a  bottomry  lien  takes  precedence  of  all  others, 
except  a  few  particularly  favored,  such  as  mariners'  wages. 
There  is  no  authority,  as  well  as  no  reason,  which  declares,  that 
a  bottomry  lieu  is  defeated  by  a  transfer  of  the  property.  It  is 
impossible  to  suppose,  that  this  contract,  which  has  been  in  con- 
stant practice  for  centuries,  and  on  which  millions  have  been 
loaned,  should  have  ever  been  in  use  at  all,  if  the  security  cre- 
ated by  it  could  be  defeated  by  a  mere  transfer  of  the  vessel  by 
the  borrower.  The  law  is  laid  down  fiilly  and  unqualifiedly  by 
Parker  J.  in  Appleton  v.  Cronminshieldy  8  Mass.  R.  359. 

I  have  endeavored  to  show,  that  the  bond  m  question  is  a 
legal  bottomry  bond,  subject  to  the  jurisdiction  of  this  Court, 
reduced  to  a  simple  loan,  and  made  immediately  due  by  the 
breach  of  the  agreement  not  to  deliver  the  vessel  to  any  other 
use  till  the  bond  should  be  paid,  and  that  the  lien  created  there- 
by is  not  discharged  by  the  transfer  of  the  vessel. 

Fletcher  for  the  Claimants. 

I.  The  District  Court  has  no  jurisdiction  of  the  case,  for  two 
reasons,  1.  Because  the  bond  was  executed  by  the  owners  at 
home.    2.  Because  it  is  not  a  bottomry  bond. 

It  is  not  disputed  in  £ngland,Hhat  the  Admiralty  Courts  have 
no  jurisdiction  of  bottomry  bonds,  made  by  an  English  owner  in 
EIngland.  Abbott  on  Shipping,  121.  In  this  country  the  law 
is  the  same.  Such  an  opinion  is  expressed  by  Close  J.  in 
Blaine  v.  Ship  Charles  Carter^  4  Cranch,  R.  328 ;  and  the  same 
doctrine  has  been  expressly  held  in  another  case,  Forbes  v. 
Brig  Hannah f  Bee  Ad.  R.  348.  See  also  Story^s  notes  to 
Abbott,  on  p.  121  and  108.  Where  a  bottomry  bond  was  given 
by  the  master  of  a  vessel  and  also  part-owner,  and  having  a 
power  fifom  the  other  part-owner,  for  a  pre-existing  debt,  and  not 
for  necessary  supplies  of  the  vessel,  it  was  held  that  it  could  not 
be  enforced  in  a  Court  of  Admiralty,  though  it  might  be  pro- 
ceeded upon  in  a  Court  of  Common  Law.    Henry  v.  Ship  John 
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and  Alice,  1  Wash.  C.  C*  R.  293.     See  also  Hurry  v.  A»~ 
tignees  of  Hurry ,  2  Wash.  C.  C.  R.  145. 

The  case  of  material  meD,  &c.  is  somewhat  analogous.  Per- 
sons, furnishing  repairs  or  supplies  for  a  foreign  vessel,  have  a 
lien  which  they  can  enforce  by  Admiralty  process.  But  persons, 
repairing  or  furnishing  supplies  for  a  vessel  in  the  port  or  State 
to  which  she  belongs,  have  only  such  a  lien  as  the  State  laws 
give  them,  and  cannot  resort  to  Admiralty  to  enforce  it.  See 
Story^s  note  to  Abbott,  116. 

The  other  ground  of  want  of  jurisdiction,  that  this  is  not  a 
bottomry  bond,  need  not  be  considered  separately,  as  all  the 
authorities  fall  equally  well  under  the  next  point.  The  case  of 
The  SmilaXf  2  Peters  Adm.  R.295,  note,  has  been  cited  on  the 
other  side,  to  show,  that  the  Admiralty  Courts  take  jurisdiction 
of  bonds  made  by  the  owner  at  home.  But  the  question  of  ju- 
risdiction does  not  appear  to  have  been  started  in  the  case,  and 
it  was  decided  in  the  District  Court  by  Judge  Winchester. 

II.  The  instrument  in  question  is  not  a  bottomry  bond-^and 
did  not  operate  as  an  hypothecation  of  the  brig  to  the  Tremont 
Insurance  Company.  In  taking  this  position,  I  would  not  be 
understood  to  say,  that  the  instrument  has  no  validity  whatever. 
it  is  good  between  the  parties  to  the  instrument,  as  a  personal 
obligation  for  the  payment  of  the  money  and  the  marine  interest, 
and  would  give  the  Insurance  Company  the  same  rights  as 
another  mortgage,  i.  e.  as  long  as  the  property  continued  in  the 
Flints  after  the  year,  tlie  Insurance  Company  would  have  a  right 
to  take  it  as  a  mortgagee  ;  but  I  contend,  that  as  against  bona 
fide  purchasers,  the  insurance  Company  stands  in  no  better 
position  than  a  common  mortgagee. 

The  very  nature  of  a  bottomry  bond  requires,  that  the  money 
loaned  should  be  laid  out  upon  the  vessel,  or  for  the  voyage. 
The  great  privileges,  belonging  to  the  holders  of  such  bonds 
upon  the  vessel,  are  given,  because  they  have  enabled  the  ves- 
sel to  carry  on  the  voyage ;  and  because  their  money  has  oo/O" 
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tribated  to  the  success  of  the  enterprise.  The  contracts  of  bot*> 
tomry  and  respondentia  have  been  used  for  several  thousand  years* 
They  were  used  by  the  Greeks  and  the  Romans,  and  their  na» 
ture  has  always  continued  the  same.  It  has  always  from  the 
very  beginning  been  of  the  essence  of  these  contracts,  that  the 
nooney  borrowed  should  be  used  for  the  purposes  of  building  or 
repairing  the  vessel,  or  of  the  voyage.  Among  the  Romane, 
the  pecunia  nautica  or  tryictUiay  was  money  lent  to  be  em- 
ployed in  a  voyage.  *^  Cantrachu  nauticm^  sen  Trajectitut 
pecuniay  Hie  esty  quo  pecunia  alicui  ereditur ;  hac  UgCy  tt<,  ri 
out  ipsa  pecunia  out  merces  ex  ea  comparata  navigaiume  perie- 
Tint,  periculum  sit  creditoris,  qui  nihil  hoe  casu  recepturus  erit" 
**  TVajictitia  ea  pecunia  est,  qua  trans  mare  vehitur ;  caterum 
si  eodem  loci  amiumatur^  non  erit  trajeciitia.  Sed  mdendum 
an  merces  et  ea  pecunia  comparatte,  in  ea  causa  habeantur ; 
et  interest y  utrum  etiam  ipsapericulo  creditoris  navigent^  tunc 
enim  trajeciitia  pecunia  Jit"  Poth.  Pand.  Just.  L.  Sd.  t.  2. 
ait.  1 .  J9ynXrerfAo€cJ!r  considers  the  Roman  law  de  nauticofisnorej 
the  origin  of  maritime  laws  on  bottomry  and  respondentia.  Quest. 
Jur.  Priv.  I.  3,  c.  16.  The  contract  a  la  grosscy  as  the  Freocb 
call  it,  embraces  both  bottomry  and  respondentia. 

Pothier,  the  most  accurate  of  all  legal  writers,  defines  it  as 
fellows.  **  A  contract,  by  which  one  of  the  parties  lends  the 
other  a  certain  sum  of  money,  on  condition,  that  in  case  of 
the  loss  of  the  property  on  account  of  ufhich  [^tes  effits  pour 
lesquels]  the  money  has  been  lent,  by  some  peril  of  the  sea  or 
eu  major,  the  lender  cannot  reclaim  his  money,"  be.  Poth. 
Draiti  du  Contrat  de  PrSt  a  la  Grosse,  Art.  1.  n.  1.  This 
definition  is  adopted  by  Emerigon,  vol.  2,  p.  385,  and  J9oii- 
cheTy  315.  Emerigony  who  has  treated  of  this  contract  with 
greater  fulness  and  research,  than  any  other  writer  within  my 
knowledge,  demonstrates,  that  the  money  must  be  used  for  the 
purposes  of  the  vessel,  or  the  voyage,  in  various  passages.  He 
says,  that  in  Italy  money  can  be  lent  d  la  grossCy  in  the  form 
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of  a  wager.  "  If  the  ship  agreed  on  arrives,  thexsapital  and  ma- 
rine interest  are  due  to  the  lender,  and  if  the  ship  b  lost,  be 
loses  both,  although  the  borrower  may  not  have  employed  the 
money  received  in  the  voyage,  and  has  nothing  at  risk."  '^  All 
this  is  prohibited  among  us.  It  is  of  the  essence  of  the  contract 
a  la  grosse,  thai  the  money  should  be  employed  for  some  pur^ 
pose,  which  exposes  it  to  the  perils  of  the  sea ;  and  it  is  necessary, 
that  in  case  of  loss,  the  borrower  bad  there,  on  his  account,  pro- 
perty to  the  amount  of  the  sum  borrowed."  2  Emer.  392 
BoucheTyU.  1180  adopts  the  foregoing  emphatic  words.  **  Jf 
the  borrower  tues  the  money  on  shore^  without  exposing  it  to  the 
risks  of  the  sea^  it  ceases  to  be  a  contract  a  la  grosse^  although 
it  may  be  termed  so  in  the  bstrument."  lb.  393,  396. 
^^  Money  procures  articles,  which  we  wish  to  send  or  carry 
beyond  sea  ;  and  without  money  a  ship  cannot  get  out  of  port. 
This  is  the  reason,  why  so  great  privileges  are  given  to  the  con- 
tract d  la  grosse.  But  as  soon  as  a  ship  has  set  sail,  the  public 
interest  is  accomplished,  and  it  is  no  longer  necessary  to  grant 
such  privileges  to  an  enterprise  already  executed.  Our  ordi- 
nance, which  permits  insurance  before  or  during  the  voyage, 
does  not  repeat  the  same  provisions  in  regard  to  this  contract. 
So  far  from  it,  the  privilege  given  by  the  article  7  h.  t.  is  not 
given  on  the  hull,  except  to  those,  who  have  advanced  their 
money  for  the  necessities  of  the  voyage ;  and  is  given  on  the 
cargo  only  to  those  who  have  furnished  their  money  to  make  it 
(pour  le  faire).'^  2  Em.  484.  Hall's  Maritime  Loans,  136. 
Enerigon  next  controverts  the  opinion  of  Fa/tn,  who  says  it 
is  of  little  importance  whether  the  lending  be  before  or  after  the 
departure  of  the  vessel,  on  the  ground,  that  the  presumption  is, 
that  money  has  been  beneficially  employed  for  the  thing  put  at 
rbk,  or  has  paid  what  was  due  on  this  account.  ''  But  this  pre- 
sumption," he  says,  "  would  go  too  far,  for  here  the  interest  of 
third  parties  comes  in  question  ;  and  privileges  are  to  be  con- 
strued very  strictly.    I  think,  therefore,  that  a  third  party  would 
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hare  sufficient  ground  for  resisting  tbe  pretended  preference  of 
the  lender,  whose  contract  was  entered  into  after  tbe  risk  com- 
menced.''    2  Em.  484.     After  citing  a  case  on  the  subject,  he 
proceeds  :  ^  After  the  sailing  of  the  ship,  nothing  preyents  the 
borrowiDg  of  money,  and  assigning  in  payment  the  interest  at 
risk ;  but  this  assignment  does  not  give  the  creditor  any  right  in 
the  thing,  (droit  real)  or  privilege  on  tbe  thing.    The  money 
is  not  truly  irqjectiiiay  unless  the  property  at  risk  has  been  ac- 
quired  by  means  of  the  money  borrowed.     Trtgectitia  ea  pe- 
cunia  est  qua  trans  mare  vehitur.     Sed  videndum  an  merces  ex 
ea  pecunia  comparata^  in  ea  causa  habeantur ;  et  intereety  uirum 
etiam  ipsa  periado  creditoris  navigent,  tunc  enim  trcgictUia 
pecunia  fit.    L.  1  ff.  denautfom.    Now  the  borrowing,  after 
the  sailing  of  the  vessel,  has  not  procured  the  cargo  already  at 
risk,  merces  ex  ea  pecunia  comparata  nonjuerunt.    The  money 
is  not  irajectitious*    The  presumption  of  which  M.  Valin  speaks 
is  contrary  to  the  text  of  the  law ;  it  would  give  rise  to  the 
greatest  abuses."     2  Emer.  484, 5.     Bynkershoek  gives  a  case 
of  a  contract  called  a  bottomry,  by  which  the  owners  and  master 
of  a  vessel  conveyed  her  to  two  merchants,  to  secure  them  for 
a  loan.    Tbey  afterwards  sold  the  vessel ;  and  tbe  purchaser  held 
her  by  tbe  decree  of  tbe  Court  of  Holland,  free  from  the  claim 
of  the  two  merchants.     One  of  the  reasons,  in  support  of  the 
decision,  whether  bis  own  or  tbe  Courtis  does  not  appear,  was 
that    the  money  was    not    borrowed  in  necessitate   itinerisy 
Quest.  Jur.  Priv.  L.  3,  c.  16.     The  principles  of  the  English 
law  are  the  same  as  the  French  and  tbe  Roman,  and  have 
always  been  recognised  as  such.     **  Bottomry ,"  says  Blackstoney 
''  (which  originally  arose  upon  permitting  the  master  of  a  ship, 
in  a  foreign  country,  to  hypothecate  tbe  ship  in  order  to  raise 
money  to  refit)  b  in  the  nature  of  a  mortgage  of  a  ship  ;  when 
the  owner  takes  up  money  to  enable  him  to  carry  on  his  voyage, 
and  pledges  the  keel  or  bottom  of  the  ship  (partem  pro  toto)^  as 
a  security  for  the  repayment.''    2  Black.  Com.  457.    ^<  Bot- 
VOL,  VII.  22 
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lomry  is  a  cootract  in  the  nature  of  a  mortgage  of  a  ship,  on 
wbiob  the  owner  borrows  money  to  tnabh  him  to  fit  out  tit 
ship  or  to  purchase  a  cargo  for  tbe  voyage  proposed,  and  lie 
pledges,"  &c.  3  Marsb.  Ins.  73;^.  Park,  410,  and  JEk^Ae^ 
451,  give  similar  definitions.  So  HoU,  voL  1,  p.  419*  Mar^ 
shattf  in  comparing  bottomry  and  insurance,  says,  "  In  bottonuy 
the  lender  furnishes  the  borrower  with  the  money  to  purobasc 
the  goods  which  are  put  at  risk."    lb.  737,  733. 

Lord  TenterdeUy  also,  in  his  Treatise  on  Shipping,  p,  118, 
evidently  has  the  same  idea,  that  when  tbe  owners  borrow  oKMiey 
it  roust  be  to  raise  money  for  the  purposes  of  the  vpyage.  The 
form  of  a  bottomry  bill  in  Beawes,  144,  given  by  tbe  owner  and 
master,  recites  that  he  is  necessitated,  to  take  up  money,  upon 
the  adventure  of  the  ship,  for  setting  forth  the  said  ship  to  sea, 
and  furnishing  her  with  provisions.  So  in  the  forms  of  bottomiy 
and  respondentia  bonds,  given  by  Magens,  vol.  2,  p.  431  and 
433,  the  object  of  the  loan  is  recited. 

The  cases  on  the  subject  of  bottomry  and  respondentia,  in 
England  and  this  country,  are  not  numerous.  Muph  the  greater 
part  of  them,  are  cases,  where  money  had  been  advanced  to 
captains  in  foreign  ports,,  and  they  bottomried  tbe  ships  as  secu- 
rity. All  the  cases  in  the  English  Admiralty  reports,  I  believe, 
are  of  this  kind.  Lord  Stowell  remarks,  that  these  bonds  ^^  are 
usually  given,  for  the  payment  of  repairs  and  other  necessary 
expenses  incurred  in  foreign  parts,  where  the  owner  and  captain 
have  no  personal  credit."  The  2!odiac^  I  Haggard  335.  I  am 
not  aware  of  any  case,  English  or  American,  in  which  a  bottomry 
bond  has  been  supported,  where  it  was  given  by  the  owner,  for 
a  debt  not  connected  with  his  vessel  or  her  navigation.  It  seeme 
every  where  taken  for  granted,  that  money  lent  on  bottomry 
roust  be  used  for  the  vessel  or  the  voyage. 

Thus,  in  the  case  of  Sloop  Mary^  1  Paine,  674,  Uiompson  J. 
says,  in  speaking  of  the  difference  between  the  power  of  the 
master  and  the  owner,  that  tbe  owner  ^'  has  the  absolute  control 
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orer  bis  property,  and  bas  a  right  to  pledge  bis  vessel  for  money 
borrowed  for  any  purpose,  to  be  applied  to  repairs,  outfits,  or 
other  necessaries,  or  to  the  purchase  of  a  cargo."  Here,  it  is 
eridei^y  taken  for  granted,  that  these  were  the  only  purposes, 
fix  which  an  owner  could  bottomry  his  vessel. 

The  (bundation  of  the  contract  of  bottomry  is,  that  the  lender 
has  contributed  to  build,  purchase,  or  preserve  the  subject  on 
which  be  claims  a  lien,  which  could  not  have  been  done  without 
hb  mid.  It  is  for  this  reason,  that  he  has  peculiar  privileges. 
He  has  been  the  benefactor  of  the  property.  Nb  reason  of  thb 
kind  applies  to  the  iostrument  now  in  question.  The  ship  was 
at  sea  on  a  voyage  home,  and  the  libeilants  cannot  in  any  manner 
have  contributed  to  preserve  the  ship,  or  enable  her  to  prosecute 
her  voyage.  They  are  common  lenders  of  money,  and  have 
ttkeo  a  mortgage  of  the  ship,  to  secure  their  loan.  The  cir* 
comstanoe  of  their  also  insuring  the  ship  by  the  same  instrument, 
does  not,  according  to  well-settled  principles,  alone  make  it  a 
bottomry  bond.  They  are  mere  mortgagees,  and  whether  they 
Inve  any  lien  against  the  respondents,  must  depend  upon  the 
principles  of  mortgages,  not  of  bottomry  bonds.  Now,  they  have 
never  recorded  their  mortgage,  under  the  statute  of  Massachu- 
setts, (1832,  ch.  157  s.  1).  It  is  therefore  void.  If,  however, 
the  Court  should  be  of  opinion,  that  the  instrument  ought  to  be 
caNed  a  bottomry  bond,  and  so  comes  within  the  exception  of  the 
statute,  stiil  I  contend,  that  it  is  a  bottomry  of  a  peculiar  kind, 
not  entitled  to  any  peculiar  privileges,  and  that  the  libeilants 
oocdd  have  no  Vien  without  proving  a  delivery.  All  the  objec- 
tions to  secret  liens  on  property,  apply  to  this  instrument — while 
none  of  the  reasons  in  favor  of  bottomries,  on  account  of  ad- 
vances tor  the  vessel  or  voyage,  pkad  in  its  behalf. 

Lord  Tenterdeh  says,  that  where  owners  in  England  pledge 
their  vessek  by  bottomry,  the  holders  of  the  bond  cannot  resort 
to  Admiralty,  and  then  proceeds — ^^  If  the  contract  relate  to  a 
Briliah  ship,  and  purport  to  be,  either  a  present  assignment  of 
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the  ship,  litble  to  be  defeated  on  repayment  of  the  money  due 
at  the  end  of  the  voyage,  or  a  future  assignment,  to  take  effiaet 
only  upon  failure  of  such  payment,  it  seems,  that  a  compliance 
with  the  provisions  of  the  register  acts,  in  regard  to  the  transfer 
of  property  in  ships,  is  essential  to  the  validity  of  the  contract.'' 
Abbott  on  Shipping,  121.  The  case  of  Conard  v.  AtUaUic  Im. 
Cb.,  1  Pet.  S.  C.  R.  386,  has  been  cited  on  the  other  side,  to 
show,  that  the  circumstances  of  a  respondentia  loan  being  made, 
while  the  vessel  was  at  sea,  and  for  purposes  not  connected  with 
the  voyage,  did  not  prevent  the  lender,  fifom  having  a  lien  on  the 
property,  and  holding  it  against  another  creditor,  viz.  the  United 
States,  who  had  levied  on  the  goods,  before  they  came  into  the 
possession  of  the  lenders  of  the  money.  The  authority  of  this 
case  is  not  questioned.  But  the  case  does  not  decide,  that  the 
respondentia  bond  gave  any  lien  on  the  goods.  It  was  the  en- 
dorsement of  the  bills  of  lading  to  the  lenders  of  the  money, 
which  was  considered  as  ^ving  them  a  title  to  the  goods.  No 
doubt  the  respondentia  bond  was  valid  to  secure  the  loan  and 
maritime  interest ;  but  there  b  nothing  in  the  case,  which  would 
lead  to  the  conclusion,  that  it  would  itself  have  given  a  title,  to 
the  goods  against  bond  fide  purchasers  or  attaching  creditors. 

In  the  present  case,  the  validity  of  the  bond  is  admitted,  as 
fiir  as  it  is  a  personal  obligation  for  the  payment  of  money ;  but 
it  is  denied,  that  it  gave  any  lien  on  the  ship  against  a  bond  fide 
purchaser.  To  make  the  case  parallel  with  Conard  v.  Atlantic 
£u.  Co.,  the  Tremont  Insurance  Company  should  have  had  a 
bill  of  sale  of  the  vessel,  and  a  new  register,  in  which  case  their 
title  to  the  ship  would  not  have  been  disputed. 

In  the  arguments,  in  the  case  of  Conard  v.  AtlanHc  iu,  Co,y 
most  of  the  authorities  on  both  sides  will  be  found.  The  great 
length  of  time,  for  which  the  loan  in  this  case  was  made,  is  a 
strong  objection  to  the  bond.  It  was  subjecting  the  vessel  to  a 
secret  lien  for  a  great  length  of  time.  Though  bottomry  loans 
may  be  made  on  time,  as  well  as  for  a  voyage,  the  argument  of 
inconvenience  is  very  strong  in  this  case. 
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There  was  no  right  of  action,  when  this  libel  was  filed.  The 
bond  was  not  due  till  January  6,  1835.  The  libel  was  filed, 
Oct.  1834.     There  had  then  been  no  breach  of  the  agreement. 

Sto&t  J.  Tbis  is  the  case  of  a  libel  against  the  brig  Draco, 
upoD  an  asserted  bottomry  bond.  The  claimants,  Messrs.  Stanton, 
Nichols  &;  Whitney,  assert  m  themselves  a  title  as  vendees,  and 
other  matters  of  defence,  upon  which  I  shall  presently  have 
occasion  to  comment.  In  the  progress  of  the  cause  the  vessel 
was  deUvered  on  bail  to  the  claimants  upon  the  usual  stipula- 
tion ;  and  certain  amendments  and  additions  have  been  made  in 
the  libel  and  answer,  with  which  matters  it  is  unnecessary  to 
intermeddle,  until  other  more  important  and  grave  matters  are 
dbposed  of,  which  are  preliminary  in  their  nature.  The  cause 
has  been  exceedingly  well  argued  on  both  sides ;  and  I  shall  now 
proceed  to  pronounce  the  opinion  of  the  Court. 

The  asserted  bottomry  bond  is  certainly,  in  its  form  and  actual 
structure,  new  in  tbis  court ;  and  it  has  stipulations,  which  are 
not  to  be  found  in  any  of  those,  which  have  been  matter  of 
controversy  (at  least  as  far  as  I  have  knowledge)  in  any  of  the 
English  or  American  courts.  I  am,  indeed,  informed  at  the  bar, 
that  it  is  of  very  recent  origin,  although  not  at  present  uncom- 
mon in  the  commercial  transactions  of  the  metropolis  of  this 
State.  On  this  account,  and  also,  because  it  constitutes  the 
basis,  on  which  much  of  the  argument  at  the  hearing  rests,  I 
shall  recite  its  contents  in  the  very  terms  of  the  instrument. 
[Here  the  Judge  recited  it  verbatimJ] 

The  case,  then,  presented  for  the  consideration  of  the  Court 
is  that  of  an  asserted  bottomry  bond  in  the  form  above-mentioned, 
made  by  citizens  of  the  State  of  Massachusetts,  in  the  home  port 
of  the  vessel,  in  favor  of  a  corporation  created  under  the  author- 
ity of  a  charter  firom  the  government  of  the  same  State.  It 
bears  date  (as  we  have  seen)  in  January,  1834,  and  the  present 
suit  was  brought  in  October  of  the  same  year,  before  the  period 
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Stipulated  for  the  tenninatioQ  of  the  risk,  accordiog  to  the  terms 
of  the  instrumeDt)  had  expired. 

The  first  question  arising  in  the  case  is  that  of  the  jurisdicticMi 
of  the  District  Court,  sitting' in  Admiralty,  o^er  the  instrument 
as  a  fit  foundation  for  a  proceeding  in  rem.  It  is  not  doubted, 
that  the  jurisdiction  exists  as  to  all  bottomry  bonds  exacated 
abroad,  either  by  the  master  or  owner,  where  such  hood  is 
given  to  obtain  supplies  for  the  ordinary  exigencies  of  the  ship 
and  the  voyage,  to  enable  her  to  complete  it ;  as  for  repairs  and 
outfits,  and  the  discharge  of  the  debts  and  charges  oo  the  ship 
or  adventure.  But  it  is  denied,  that  the  present  is  a  bottomry 
bond,  or  maritime  hypothecation,  in  the  sense  of  the  geneial 
maritime  law,  upon  which  admiralty  process  lies ;  and  in  sup* 
port  of  this  objection  various  grounds  have  been  relied  on,  wfaidi 
I  shall  presently  consider. 

And,  in  the  first  place^  it  is  objected,  that  the  bond  was  exe* 
eated  by  the  owners  in  the  home  port ;  and  upon  such  an  instru- 
ment no  Admiralty  process  lies,  even  supposing  it  to  be  in  all 
other  respects  a  bottomry  bond  or  maritime  hypothecation.  In 
regard  to  bottomry  bonds  executed  abroad  by  the  owners  in 
person,  instead  of  the  master,  no  objection  has  been  su^^ested  is 
the  present  argument ;  and  I  confess  myself  wholly  unable  to 
comprehend,  how  any  objection  could,  in  point  of  law,  be  rea* 
soned  out  to  overthrow  their  validity.  Lord  Staweli  has  expressly 
affirmed  it.'  Mr.  Justice  Thompson,  in  an  elaborate  opmion, 
has  maintained  the  jurisdiction  upon  grounds,  which  seem  to  me 
entirely  satisfactory  and  conclusive.'  And  it  is  perfectly  dear, 
that  securities  of  that  sort,  made  at  the  home  port,  are  valid 
and  obligatory,  as  bottomry  claims,  in  the  State  of  Massaebu* 
setts ;  fi>r  the  Legislature  have,  in  the  general  act  defining  the 
duties,  powers,  and  restrictioos  of  incorporated  insuranoe  com* 

^  The  Bwrbata,  4  Rob.  R.  1, 2. 

•  The  Sloop  JIfary,  1  Paine  Gir.  R.  671. 
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paoies  (act  of  1817,  cb.  190),  expressly  avdiorized  such  coin«- 
panies  *^  to  loao  to  any  oitizep  of  this  State  any  portion  of  their 
capital  stock,  not  exceeding  one  half,  on  respondeotia  or  bol-> 
tooury."  The  bottomry  bonds  here  alluded  to  plainly  incfaide 
loans  in  the  home  port  to  citizens  upon  the  common  maritime 
riska. 

And  this  is,  as  I  conceive,  entirely  conformable  to  the  estab^- 

lished  doctrine  in  all  maritime  countries  (at  least  as  far  as  my 

reaearches  extend),  ancient  and  modem.    By  the  Roman  law, 

ownetm,  as  vr^l  as  the  master,  could  clearly  hypothecate  for  a 

maritime  loan,  as  t<re  shall  abundantly  see  hereafter  ;  and  in  no 

modem  commercial  nation  has  the  power  been  denied  to  the 

owner,  where  it  could  be  exercised  by  the  master.    But,  on  the 

cootcary,  Jt  could  be  exercised  by  tl^e  owner  in  cases,  where 

the  master  could  not  exercise  it.    This  is  certainly  true  in  rela* 

tioD  to  Scotland,  France,  Holland,  and  Italy,  and  all  the  other 

principal  commercial  nations  of  continental  Europe.'     And  in 

England  the  principal  writers^  who  give  a  description  of  hoU 

tomry,  mention  it  as  a  contract  of  the  owner,  without  any 

veferenee  at  all  to  the  master.     We  shall  see,  that  so  is  the 

description  of  Mr.  Justice  BladcUone  in    his  Ck>mmentaries 

(2  l^ck.  Ck>rau.  457),  which  will  be  hereafter  cited.     Mr. 

Manhaii  follows  almost  the  very  wc^s  of  BlacksUme  saying, 

*^  Bottomry  is  a  contract  in  the  nature  of  a  mortgage,  on  which 

the  owmer  borrows  money  to  enable  him  to  fit  out  a  ship,  or  to 

purchase  a  cargo  for  a  voyage  proposed ;  and  be  pledges  the 

keel  or  bottom  of  the  ship  (pars  pro  Mo)^  as  a  security  for 


'  See  2  Emerig.  Traill  a  la  Grosse,  cb.  s.  1,  s.  2,  s.  3.  2  Yalin  Coram, 
lib.  3,  tit  5,  art.  1,  2.  7.  Potbier  Trait^  a  la  Grosse,  n.  1, 7,  9.  Bynk. 
Quest  Priv.  Juris,  b.  3.  ch.  16.  Jacobsen's  Sea  Laws,  cb.  1,  p.  8, 9, 10. 
Code  de  Commeroe  de  France,  art.  321, 328.  2  Bell  Comro.  b.  iii.  part 
l.ob.  5^8.1,  art  499, 46a    Dig.  lib.  22,  tit  2.    Code  liU  4,  tit  83. 
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the  repay meDt ;"  and  Mr.  Park  uses  similar  language.*  Lord 
SUoioell,  in  bis  elaborate  judgment  in  the  Atlas  (2  Hagg.  Adm. 
R.  53),  copies  the  very  language,  of  Mr.  MarshaUy  as  the  com* 
mon  and  true  definition  of  the  contract  of  bottomry.  Lord 
TitUerden^  in  his  Treatise  on  Shipping  (Abbott  on  Shipp.  P. 
2,  ch.  3,  s.  17,  s.  21),  treats  expressly  of  bottomry  contracts 
made  by  the  owners,  as  well  as  by  the  master,  and  without  the 
slightest  distinction,  as  to  their  being  equally  entitled  to  that 
character.  So  that,  either  upon  the  prmciples  of  the  general 
maritime  law,  or  of  the  local  law,  there  can  be  no  reasonable 
doubt,  that  a  bottomry  contract,  made  by  the  owner  in  the  home 
port,  is,  in  a  just  and  accurate  sense,  entitled  to  that  distinctive 
appellation. 

Whether  upon  contracts  so  made  in  the  home  port,  a  remedy 
lies  in  the  Admiralty  in  rem  is  quite  a  difl^rent  question.  Lord 
Tenierdeny  in  his  excellent  Treatise  on  Shipping  (P.  2,  ch.  3, 
s.  21),  seems  to  have  thought,  that  no  such  remedy  does  lie, 
founding  himself  entirely  upon  a  dictum  of  Lord  HoU  in  John- 
son V.  Shippen  (2  Ld.  Raym.  R.  983),  and  a  dictum  of  Mr. 
Justice  Lawrence  in  Busk  v.  Fearon  (4  East  R.  319),  not 
however  reported  in  the  case.  The  dictum  in  each  of  these 
cases  was  purely  extra-judicial ;  and  the  latter  was  probably 
founded  entirely  upon  the  former,  whidh  was  given  at  a  period, 
when  the  contest  for  jurisdictbn  between  the  Courts  of  Common 
Law  and  the  Court  of  Admiralty  was  maintained  with  great  zeal 
and  pertinacity  on  each  side,  flagrante  beUo.  If  I  might  ven- 
ture, therefore,  to  make  the  remark,  pace  tanti  viri^  I  should 
say,  that  an  obiter  dictum^  under  such  circumstances,  even  of 
so  great  a  mind,  is  entitled  to  very  little  weight.     Indeed,  the 


^  3  Marsh.  iDSur.  b.  2,  ch.  1,  p.  733.  Id.  ch.  2,  p.  740.  Hughes  on  Insur. 
ch.l7,  p. 451, 452.  2  Bro.  Civ.  and  Adm.  L.  196,  197.  Park  on  Insur. 
eth  edit  1809,  ch.  21,  p.  552.  See  also  Lord  SUwdTs  opinion  in  The 
Zo<luie,lHagg.iL3aa 
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dictum  seems,  when  correctly  examined,  to  import  no  more, 
than  that  the  law  will  not,  under  such  circumstances,  imply  an 
hjrpotbecation,  since  the  owner  may  give  a  positive  security. 
And  this  distinction  is  most  important ;  for  in  the  case  of  Justin 
V.  BaUam  (2  Ld.  Raym.  R.  805),  it  was  held,  that  for  the  repairs 
of  a  fbreigD  ship  in  England  no  implied  hypothecation  exists  (a 
doctrine,  which  has  been  overthrown  by  the  Supreme  Court  of 
the  United  States') ;  but  if  an  actual  hypothecation  or  positive  se- 
curity on  the  ship  was  given  there  (it  seemed  admitted) .  a  remedy 
to  enforce  it  would  lie  in  the  Admiralty.    So  it  was  expressly 
held  by  the  same  Court  in  Benzen  v.  Jeffries  (I  Ld.  Raym.  R. 
152).    Now,  in  the  case  at  bar,  there  is,  by  the  very  terms  of 
the  instrument,  an  express  and  positive  hypothecation,  by  way 
of  mortgage  and  assignment  of  the  brig,  for  the  security  of  the 
loan  and  interest.     And  I  do  not  perceive,  how  any  sound  dis- 
tinction can  be  taken  between  an  express  hypothecation  by  a 
master  or  by  an  owner  in,  such  a  case,  since  the  same  objection 
applies  to  each,  that  it  is  executed  within  the  realm  and  on  land, 
and  therefore  not  within  the  Admiralty  jurisdiction  as  a  maritime 
hypothecation. 

The  observations  of  the  Supreme  Court  of  the  United  States, 
in  the  case  ofBItnme  v.  The  ship  Charles  Carter  (4  Cranch  R. 
332)j  merely  apply  to  the  case  of  an  implied  bypothecaticm, 
where  the  loan  is  made  in  the  home  port.  "  In  the  case  of  a 
bottomry  bond,  executed  by  an  owner  in  his  own  place  of  resi- 
dence (say  the  Court),  the  same  reason  does  not  exist  for  giving 
an  implied  Admiralty  claim  upon  the  bottom  [of  the  ship]  ;  for  it 
is  in  his  power  to  execute  an  express  transfer  or  mortgage. 


» 


'  The  jfiirDra,  I  Wheaton  R.  96, 106.  The  General  SmUh,  4  Whea- 
ton  R.  438.  Peyroux  v.  HauHxrd,  7  Peters  R.  341.  The  case  of  TumbuU 
▼.  The  Enterprise^  Hopk.  R.  100.  S.  G.  Bee  Adm.  R.  345.  aimton  v. 
The  Hannah,  Hopk.  R.  99.  S.  C.  Bee  Adm.  R. 419;  B.ud  Skrew^mry  v, 
Tlie  J\oo  FHends,  Bee  Adm.  R.  43%  were  all  on  implied  bypotbecationa 
faroagfat  by  material  men  for  servicea,  &c,  in  the  home  port 
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Bat  not  the  slightest  doubt  was  expressed,  that,  if  the  bond 
was  truly  a  bottomry  bond,  and  an  express  hypothecation  or 
mortgage  was  included  in  its  terms,  there  would  be  a  remedy- 
in  rem  in  the  Admiralty  to  enforce  it.  On  the  contrary,  the 
doctrine  repeatedly  held  by  the  Supreme  Court  of  the  United 
States,  in  later  ckses,  has  been,  that  where  the  contract  is  clearly 
of  a  maritime  nature,  and  the  local  law  gives  a  lien  on  the  ship 
as  a  security,  (and  a  fortiori^  the  rule  applies,  where  there  is  a 
positive  hypothecation  or  security  given  by  the  party*)  there 
the  Admiralty  has  jurisdiction  in  rem  to  enforce  it.  Such  was 
tbe  doctrine  held  in  the  case  of  the  General  Smith  (4  Wheat. 
R.  443)  ;  and  it  has  been  fully  recognised  in  the  late  case  of 
Peyroux  v.  Howard  (7  Peters  R.  341).  The  ground  of  tbe 
doctrine  is,  that  the  Admiralty  has  a  general  jurisdiction  over 
maritime  contracts  connected  with  navigation  and  foreign  trade ; 
but  it  cannot  enforce  them  by  a  proceeding  in  rem,  unless  the 
local  law  attaches  a  lien  on  the  thing  as  a  security. 

The  case  of  Wihner  v.  The  Smilax  (2  Peters  R.  295,  note), 
IS  directly  in  point  as  to  the  jutisdiction.  It  was  a  case  of  an 
express  hypothecation  of  the  ship  on  bottomry ;  and  Judge 
Winchester,  a  most  learned  and  pains-taking  judge,  than  whom 
few  have  studied  the  Admiralty  jurisdiction* with  more  care,  or 
administered  it  with  more  ability,  did  not  hesitate  to  sustain  tbe 
jurisdiction,  although  the  money  was  loaned  to  the  owner  in  the 
home  port.  The  case  of  Corish  v.  T%e  Murphy  (2  Bro.  Cir. 
&  Adjn.  Law,  530,  Appendix),  was  a  case  of  a  bottomry  bond 
in  the  home  port ;  and  after  a  very  able  argurpent,  the  juris- 
diction was  sustained.  Mr.  Justice  Thompson,  in  the  case 
already  alluded  to,*  has  placed  the  subject  in  a  very  clear  and 
strong  light.     After  having  stated,  that  he  saw  no  distinction  as 


*  See  Benzen  v.  Jeffrks,  1  Lord  Raym.  R.  152.    Justin  v.  BaUam,  2 
Lord  Raym.  R.  805.    Johnson  v.  Shippen,  2  Lord  Raym.  R.  983. 
>  The  sloop  Mary,  1  Paine  Cir.  R.  671. 
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to  the  Ackniralty  jurisdiction,  whether  the  bond  was  made  by 
the  owner  or  the  master,  he  said  that  the  delegation  of  admi- 
ralty and  maritime  jurisdiction  by  the  constitution  of  the  United 
States  was  broad  enough  to  embrace  all  maritime  contracts,  and 
that  all  civilians  and  jurists  agree,  that  marine  hypothepations 
&U  under  this  denomination.    He  then  added:   *'And  why 
should  tbere,  upon  principle,  be  any  difference  as  to  the  jurisdic- 
tion of  the  court,  whether  the  bottomry  bond  is  given  by  the 
owner  or  by  the  master  7     If  the  jurisdiction  depends  upon  the 
subjectrmatter  of  the  contract,  this  is  the  same,  whether  the 
pledge  is  given  by  the  one  or  the  other.    The  object  and  eSEsci  of 
the  bond  are  the  same  in  both  cases,  creating  a  lien  upon  the 
vessel."    The  case  of  the  Barbara  (4  Rob.  R.  1),  goes  far  to 
austain  the  same  doctrine ;  and  it  was  there  stated  by  counsel, 
that  the  eaaes  respecting  domestic  bonds,  in  which  a  prohibition 
had  been  granted,  bad  been  chiefly  concerning  bonds  given  by 
the  master  sakly  as  master.    The  case  ot  Henry  v,  TAe  ship 
Mm  if  jilice  (1  Wash.  Cir.  R.  293),  is,  I  am  aware,  the  other 
way.    But  it  was  made  at  a  period,  when  the  Admiralty  jurisdic- 
tion was  not  as  well  understood  and  defined,  as  it  has  since  been 
by  the  Supreme  Court  of  the  United  States,  and  when  the 
loumed  Judge,  who  deoided  it,  had  very  little  experience  io  mart- 
time  causes.    That  case  cannot  stand,  unless  upon  the  ground, 
that  a  bottomry  bond  given  by  an  owner,  in  a  (breign  port,  is 
not  cognizable  in  the  Admiralty ;  a  doctrine,  which  is  inconsist- 
ent  with  what  I  cannot  but  now  think  to  be  an  establbbed  docp 
trine  in  our  Admiralty  Courts.     Tn  Menetone  v.  Q^)bom  (3  T. 
R.  969),  Mr.  Justice  Buihr  said,  that  the  form  of  the  bottomry 
bond  does  not  vary  the  jurisdiction.     The  question,  whether 
the  Admiralty  has  or  has  not  jurisdictbn,  depends  on  the  sub- 
ject-matter*  And  Lord  jTefiyon,  on  the  same  ground  added,  that  it 
would  be  highly  inoonyenient,  if  the  Admiralty  had  not  juris- 
dictioa  in  such  oases,   because  that  Court  pioceeds  in  rem, 
whereas  the  courts  of  common  la^  can  proceed  only  against 
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the  parties.  I  do  oot  cite  this  language  as  being  founded  on  a 
case,  like  the  present,  (for  it  was  the  case  of  a  bottomry  bond 
made  by  the  master  in  a  foreign  port)  ;  but  to  show  the  true 
ground  of  the  Admiralty  jurisdiction,  it  being  a  maritime  juris- 
diction, and  the  true  nature  of  it,  a  proceeding  in  rem*  My  own 
opinion  has  been  long  unequiTocally  expressed,  that  the  Admi- 
ralty has  a  rightful  jurisdiction  over  all  maritime  contracts  in  per" 
sanam;  but  that  in  cases  of  that  sort  it  cannot  proceed  in  rem, 
unless  there  be  a  maritime  lien,  or  a  positive  pledge  as  security. 
And,  therefore,  I  have  no  difficulty  in  overruling  the  objection, 
that  the  Admiralty  jurisdiction  does  not  extend  to  bottomry 
bonds,  given  by  the  owner  in  the  home  port,  where  there  is 
an  express  pledge  as  security. 

Another  objection  is,  that  the  bond  in  this  case  cannot  be 
deemed  to  be,  in  the  sense  of  the  maritime  law,  a  bottomry  bond. 
In  the  first  place,  it  is  said,  that  the  very  nature  of  a  bottomry 
bond  requires,  that  the  money  loaned  should  be  for  the  necessi- 
ties or  use  of  the  ship  for  the  voyage,  as  for  instance,  to  purchase 
a  cargo,  to  repair  the  ship,  or  to  obtain  outfits.  The  expenditure 
must  be  for  or  on  the  property ;  or,  to  use  the  expressive  lan- 
guage of  the  counsel  for  the  claimants,  the  bottomry  lender 
must  be  a  benefactor  of  the  property.  If,^  therefore,  the  money 
be  lent,  while  the  vessel  is  at  sea,  for  other  purposes,  and  not  to 
be  employed  on  the  vessel,  or  for  the  voyage,  although  it  may 
be  (if  the  words  of  the  instrument  are  sufficient  for  this  purpose) 
a  valid  mortgage,  it  is  not  a  maritime  hypothecation. 

There  is  no  doubt,  that  the  language  used  in  books  of  author- 
ity countenances  this  objection,  though  it  is  by  no  means  certain, 
that  the  authors  had  in  view  any  such  qualification,  as  it  pro- 
fesses to  define  and  enunciate.  Their  language  is  rather  intended 
to  be  descriptive  of  the  most  common  forms  and  occasions  of  the 
instrument,  than  to  express  the  true  nature  and  definition  of  it. 
Thus,  Mr.  Justice  BlacJcstone,  in  his  Commentaries  (2  Black. 
Comm.  457),  says;  ''Bottomry  (which  originally  arose,  from 
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peimitting  the  roaster  of  a  ship,  in  a  foreign  country,  to  bypoth-* 
ecate  the  ship,  in  order  to  raise  money  to  refit),  is  b  the  nature 
of  a  mortgage  of  a  ship,  when  the  owner  takes  up  money  to 
enable  him  to  carry  on  bis  voyage,  and  pledges  the  iceel  or  bot- 
tom of  the  ship  {partem  pro  toto)  as  a  security  for  the  repay- 
ment,    la  which  case  it  is  understood,  that  if  the  ship  be  lost, 
the  lender  loses  also  his  whole  money ;  but  if  it  returns  in  safety, 
then  he  shall  receive  back  his  principal,  and  also  the  premium 
or  interest  agreed  upon,  since  it  may  exceed  the  legal  rate  of 
interest.     And  this  is  allowed  to  be  a  valid  contract  in  all  trading 
nations,  for  the  benefits  of  commerce,  and  by  reason  of  the 
extraordinary  hazard  run  by  the  lender.    And,  in  this  case,  the 
ship  and  tackle,  if  brought  home,  are  answerable,  as  well  as  the 
person  of  the  borrower,  lor  the  money  lent,  &c.''    And  after 
speaking  of  respondentia  bonds,  he  adds;  '<  These  terms  are  also 
applied  to  contracts  for  the  repayment  of  money,  borrowed  not 
on  the  ship  and  goods  only,  but  on  the  mere  hazard  of  the  voy- 
age itself;  when  a  man  lends  a  merchant  £1000,  to  be  employed 
m  a  beneficial  trade,  with  condition  to  be  repaid  with  extraor- 
dinary interest,  in  case  such  a  voyage  be  safely  performed ;  which 
kind  of  agreement  is  sometimes  called  F(Bnu»  nau^ictim,  and 
sometimes   TJmra  mariiifna.^^     And  here  it  may  be  remarked, 
that  the  learned  author  makes  not  the  slightest  scruple  in  hold- 
ing a  bottomry  bond  by  the  owner  to  be  binding  on  the  ship,  as 
a  maritime  hypothecation.    But,  taking  the  whole  language 
together,  h  is  manifest,  that  he  did  not  contemplate,  that  the 
money  must  necessarily  be  laid  out  for  or  in  the  ship,  to  consti- 
tute a  genuine  bottomry  contract. 

This  sort  of  contract  was  well  known  to  the  ancients,  and  in 
the  Roman  Law,  it  was  called  Trajietitia  pecunia^  or  Fcenus 
fumticum.  The  civil  law  gave  this  description  of  it ;  "  Trajietitia 
ptcunia  est,  qua  trans  marB  vehitur ;  atterum,  si  eodem  lod 
coniumatWy  non  erit  trcgectitia*  Sed  videndumy  an  merces  ex 
ea  pecunia  comparata,  in  ea  causa  habeanturl    Et  interest , 
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ntrum  etiam  ipuB  pertcuhcrediioriB  navigent:  tunc  enim  tre^eC' 
Hiia  pecunia  fitJ^ '    But  cases  are  put  in  the  Pandects,  which 
plainly  show,  that  there  are  other  cases,  which  fall  within  the 
same  denomination,  where  the  loan  is  not  ea>ployed  in  the  pur- 
ebase  of  the  identical  goods ;  but  the  risk  only  is  taken  on  them* 
Thus,  the  case  is  put  of  money  lent  on  a  pledge  of  goods  io 
different  ships,  some  of  which  have  been  already  pledged  to 
other  lenders.     '^  Foeneratory  pecuniam  usurU  marUimU  danda 
quasdam  merces  in  nave  fignori  accepit ;  ex  quibus  n  mm 
potuis$et  toium  debitum  exsolvif  aliarum  mercium  aKis  naviiuB 
tff^ontortim,   propriisque  fcBDeratoribus   obligatanim,  ti  quid 
iuperfidssety  pignori   accepit ;   Qtkesiiitta  e<l,  none  propria 
perempt&y  ex  qua  totum  solvi  potvity  an  id  damnum  ad  creiKto* 
rem  pertineaty  intra  prastiiuiae  dies  amissa  nave?    An  od 
eaterarumnaviumsuperjhttsmadmittiposiiil  Jle9p^ndi*  Alutt^ 
quidem  pignaris  dinUnuiuyy  ad  damnium  debitorisy  non  etiam  ad 
erediiorisy  pertinei.     Sed  cum  tngectitia  pecunia  ita  dmiury  uft 
Don  alias  pedtio  ejus  creditori  competat,  quam  si  salva  navia  intra 
statota  tempora  pervenerit,  ipsiiu  crediti  obligatioy  non  eoDistente 
canditioney  defecisse  vieiehir.'"    An  answer,  that  presupposes, 
that  the  money  may  be  lent,  not  only  upon  goods  purchased  with 
it,  but  upon  the  ship  itself  on  the  risk  of  the  voyage*    The  suc- 
ceeding law  demonstrates  this  stiU  mcwe  fully,  and  shows,  that  a 
bottomry  bond  might  exist,  although  the  loan  was  merely  on  the 
risk  of  the  ship  for  the  voyage.    "  In  quHnudam  contractibue 
etiam  uturte  debeniury  quemadmodum  per  stipukUianeni.    Aom, 
51  dedero  decern  tngectitia  uty  $ahd  nctvey  sortem  cum  certis  usurie 
recipiamy  dicendum  esty  posse  me  sortem  cum  usuais  recipereJ^ 
The  Trcgectitia  pecunia  of  the  Roman  Law,  was  not  so  entirely 
ecmfined  to  money  lent  for  the  ship,  or  for  goods  to  be  put  on 
board  the  ship,  as  we  might  at  first  view  suppose ;  though,  doubt- 
less, in  the  simplksity  of  the  commerce  of  those  times,  this  was 


'  Dig.  Lib.  22,  tit.  3, 1.  L  •  Dig.  Lib.  22,  tit.  2,  L  & 
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the  most  common  object  of  the  traiisaction.  The.  Code  (Lib.  4, 
tk.  38, 1. 3),  puts  a  case,  illastratiDg  the  principle,  of  which  it  is 
only  necessary  to  state  the  introductory  part,  ^'  Cum  prop<mas 
it  nauticum  fomus  ea  canditione  ttedissBy  ut  poet  tuxtngnim, 
quod  in  Afncam  dirigi  debit<n'  adseverabai,  in  Salmntanorum 
paritan  nave  delata^  fcenebrii  pecuma  tUn  redderetur,  ita  ut 
nMvigU  duntaxatj  quod  in  Africam  destinalxUury  pericuimn 
suidperet/'  &c. 

Emerigon,  when  rightly  understood,  confirms  this  opinion. 
That,  which  we  call  money  lent  upon  maritime  loan  (a  la  grosse)^ 
says  be,  was  called  by  the  Romans  Pecuma  TngecHlia ;  not 
that  it  was  merely  lent  to  the  borrower  of  it,  to  be  transperted 
to  another  place,  but  because  it  was  lent  to  the  borrower  to  em- 
ploy it  in  his  maritime  commerce  upon  the  obligation  of  return- 
ing it  in  case  of  a  successful  voyage  with  the  stipulated  nautical 
intePBst,  and  upon  the  condition,  that,  if  the  ship  was  lost  by  a 
ptril  of  the  sea,  in  the  course  of  the  voyage,  the  borrower  should 
not  be  obliged  to  return  either  principal  or  interest.'  Emerigon 
adds,  that  it  is  called  b  France,  a  la  grosse  aventtwey  because 
the  leader  exposes  his  money,  to  the  accidents  of  the  sea ;  and 
he  contributes  to  gross  or  general  averages. 

The  definition  of  Pothier,  which  is  adopted  by  Emerigon,  is 
quite  as  comprehensive.  The  contract  df  maritime  loan  (a  la 
gro$$e  aventure)^  says  he,  is  a  contract,  by  which  the  lender  lends 
to  the  bcmt>wer  a  certain  sum  of  money  upon  condition,  that 
ID  case  the  loss  of  the  efiects,  on  account  of  which  it  is  lent, 
taking  place  by  any  peril  of  the  sea,  or  superior  force  (vis 
major)  y  the  lender  shall  not  be  repaid,  unless  to  the  amount  of 
what  shall  remain.* 

If  we  pursue  the  definitions  of  these  authors  into  the  analysis, 
which  follows,  we  shall  perceive,  that  th^  no  where  intend  to 

>  Emerigon  Trait^ des Contsatsa la GrMse.   Gh. 9 torn.  p. 384,  [406] 
(h)  Id.  §  2,  n.  8. 
'  Pothier  Traits  du  Pret  a  la  Groase  areanuv.    Art.  1,  d.  1. 
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iosinuate,  that  it  is  indispeDsable,  even  under  the  French  law^ 
which  is  narrower  than  the  law  of  some  other  countries  on  this 
subject,  as  for  leslance,  Italy  and  England,  that  the  money  should 
be  lent  for  the  purposes  of  the  ship  or  the  voyage/  Thus, 
Pothier  says ;  Five  things  compose  the  essence  of  the  contract : 
(1.)  That  money  should  be  lent;  (2.)  That  there  should  be 
one  or  more  things,  upon  which  the  loan  should  be  made,  (to 
contradistinguish  it  from  a  mere  wager  on  the  voyage,  which 
the  French  law  inhibits)  ;  (3.)  That  there  should  be  risks,  to 
which  the  things  are  exposed,  to  be  borne  by  the  lender ; 
(4.)  A  stipulated  payment  should  be  made  by  the  borrower  for 
the  loan,  in  case  of  a  successful  arrival,  as  a  price  for  the  risks 
run,  which  is  called  maritime  profit ;  (5.)  And  there  should  be 
the  agreement  of  the  parties  upon  all  these  things.  Now,  taking 
thb  to  be  a  complete  specification  of  the  essentials  of  a  bottomry 
bond,  the  present  possesses  them  all  in  a  direct  and  unequivocal 
form ;  and  not  one  of  them  points  to  the  necessity  of  the  money 
being  laid  out  for  or  upon  the  voyages ;  but  only,  that  the  pro- 
perty, subject  to  the  lien,  should  be  at  risk  on  the  voyage.' 
Eknerigon,  indeed,,  in  some  places,  uses  language,  which  seems 
to  import  other  distinct  qualifications  ;  as  that  the  money  should 
be  lent  for  the  necessities  of  the  ship  or  for  the  voyage.  But, 
taking  its  general  scope,  it  does  not  seem  to  me  to  vary  inten- 
tionally from  the  definition  of  Pothier ;  but  to  have  a  special 
reference  to  certain  texts  of  the  Roman  law,  or  to  the  express 
provisions  of  the  French  Ordinance.  Valin  defines  the  con- 
tract thus :  A  maritime  loan  is  a  contract,  by  which  the  lender, 
in  consideration  of  the  sum,  which  he  will  lose,  if.  the  thing, 
upon  which  he  has  made  the  loan,  should  perish  by  inevitable 
casualty,  is  authorized  to  stipulate  for  an  interest  or  extra- 
ordinary profit,  in  case  the  thing  arrives  at  the  proper  port.' 


^  See  £merigon  Traits  a  la  Grosse,  ch.  1,  s.  3. 
*  Pothier  Treit^  a  la  Grosse,  art.  2,  n.  7. 
'  2  Valin  Comm.  tit  5,  p.  I. 
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And,  notwithstandiDg  the  positive  provision  of  the  French  Qr- 
dinaDCOi  giving  the  privilege  of  maritime  hypothecation  lor 
money  lent  on  the  hull  and  keel  of  the.  vessel  be  the  necessi- 
ties of  the  ship,  and,  the  charges  for  the  payment  of  the  lading 
tor  the  voyagCi  which  seem  to  imply,  that  the  privilege  b  con- 
fined to  such  cases,  Valin  insists,  that  it  is  of  no  consequence^ 
whether  the  loan  i^  made  belbre  or  after  the  sailing  of  the  vessel 
on  the  voyage,  since  the  presumption  is,  that  it  has  been  use- 
fully employed  fqr  the  thing  at  hazard,  or  has  been  applied  to 
debts  contracted  on  the  same  account/  From  this  doctrine, 
however,  Emerigon  dissents  ;'  not  upon  any  ground  of  general 
principle,  but  upon  the  construction  of  the  terms  of  the  Ordi- 
naoce.  Mr.  Marthattj  in  h*is  work  on  Insurance,  gives  the  pre- 
ference to  Valin's  opinion ;  and  manifestly  supposes,  that  the 
English  law  agrees  with  it.' 

I  have  the  rather  brought  into  review  the  opinions  of  these 
eminent  maritime  jurists,  because  they  were  greatly  relied  on  at 
the  argument,  as  establishing  the  principle^  that  a  genuine  bot- 
tomry bond  is  confined  to  money  lent  for  the  necessities  of  the 
riiip,  or  cargo,  or  voyage.  I  agree,  that  this  seems  to  be  the 
fair  result  of  the  French  Ordinance,  but  it  stands  positively  on 
the  text.  I  agree  also,  that  this  is  uniformly  the  case,  where 
the  master  takes  up  money  on  maritime  loan ;  but  this  also 
turns  upon  the  nature  and  qualifications,  and  limitations  of  his 
powers,  as  master.  But  I  cannot  admit,  upon  general  prin- 
ciples belonging  to  the  contract  as  a  maritime  loan,  that  there 
is  any  such  limitation  or  qualification  applicable  to  the  case  of 
the  ovnieiB  becoming  borrowers. 

The  truth  is,  that  contracts  of  bottomry  are  not  contracts  im- 
porting, in  all  countries,  precisdy  the  same  obligation  and  ex- 

^  1  Valin  Comm.  b.  i.  th.  14,  s.  16,  pp.  364, 366. 

*  2  Emerigon,  Trait^  a  la  Grosse,  ch,  5,  s.  3. 

'  2  Manhall  Ins.  b.  iL  ch.  3,  p.  74a    Id.  742.    Id.  ch.  4,  pp.  749, 750. 
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tent.  And  though  in  all  commercial  countries  they  are  in  use ; 
yet  the  forms  and  operation  of  them  are  not  precisely  the  same 
in  difierent  countries,  but  are  controlled  by  the  local  laws.^  We 
may  apply  to  them  the  same  remark,  \vhich  Lord  EUenbonntgh 
applied  to  a  respondentia  bond,  that  ^Mt.is  a  contract^  not  of  a 
universal  nature  and  form,  but  depending  upon  the  particular  fonn 
of  the  instrument,  varying  in  different  countries ;"  and,  it  may  be 
added,  variously  modified  by  the  municipal  laws.  And  in  the 
definition  usually  given  of  it  by  authors,  they  confine  themselves 
(as  has  been  already  hinted)  rather  to  a  description  of  the  most 
Common  forms  and  occasions,  in  which  it  appears,  than  to  a 
Strictly  juridical  definition.  Yet  it  is  remarkable,  that  Bhck" 
^tone  and  Marshall,  and  Lord  Stowell,  in  propounding  a  de&ii- 
tion,  speak  (as  we  have  already  seen)  of  bottomry  contract  of 
the  owner  only,  omitting  those  of  the  master^  which  are  now  far 
more  common,  and  strictly  for  the  necessities  of  the  ship. 

In  my  opinion,  there  is  not  the  slightest  ground  to  uphold  the 
doctrine,  that,  in  order  to  constitute  a  bottomry  bond,  as  such, 
in  the  sense  of  the  maritime  law,  it  is  necessary,  that  the  mo- 
ney should  be  advanced  for  the  necessities  of  the  ship,  or  for 
the  cargo,  or  for  the  voyage.  Where  it  is  given  by  the  master, 
vittute  officii,  it  must,  in  order  to  have  validity,  be  for  the  ship's 
necessities ;  for  the  implied  authority  of  the  master  extends  no 
farther.  But  where  it  is  given  by  the  owner,  as  dominu$  naitia^ 
be  may  employ  the  money,  as  he  pleases.  It  is  sufficient,  if  the 
money  be  lent  upon  the  bottom  of  the  ship,  at  the  risk  of  the 
lender,  for  the  voyage.  The  true  definition  of  a  bottomry  bond, 
in  the  sense  of  the  general  maritime  law,  and  independent  of  tbe 
peculiar  regulations  of  the  positive  codes  of  different  commercial 
nations,  is,  that  it  is  a  contract  for  a  loan  of  money  on  the  bottom 
of  tbe  ship,  at  an  extraordinary  interest,  upon  maritime  risks,  to 


1  See  The  M2»(m,  1  Hagg.  Adm.  R.  176.    The  Zodiac,  ]  Hagg.  Adm. 
IL325. 
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be  boroe  by  the  lender  for  a  voyage,  or  for  a  definite  period.* 
This  is  the  true  exposition  given  of  it  by  Binkershoek,  in  his  usual 
strong  and  masculine  manner.  After  having  remarked  upon  the 
insufficiency  of  the  definition  of  Grotius,  and  that  the  contract 
itself  bad  been  extended  since  by  little  and  little,  and  other  and 
other  tbiogs  (paulatim  ad  alia  aique  alia  porrectus  est)  since 
the  days  of  Grotius,  be  says,  Grotii  definitio  nee  legilms  nee 
farmuUs  satis  congrua^  ei  muUis  nomin^ms  imperfecta  est.  He 
gives  his  own  definition  in  the  following  words  ;  Ut  autem  nsmc 
cbtinet  Bodemery^  definioy  contractvm^  quo  pecunia  creditur 
magistris  navium  in  exteris  regianibus^  sive  Daminis  natdum  ei 
mtrdvm  in  his  regionibtu,  ea  lege,  uty  si  nains  pereat,  creditor 
jtis  crediti  amittat ;  si  salva  advenerit  in  locum  destinaium, 
sor$  resiituatttr  cum  usuris  nauticisy  vel  nugorOus  vel  minor^nu^ 
ut  pro  ratione  periculi  inter  creditorem  et  debitorem  cam^enit* 
This  comprehensive  definition  embraces  precisely  the  same  in- 
gredients, and  no  more,  as  the  essence  of  the  contract,  as  are 
'enumerated  by  Pothier  in  the  passages  already  cited. 

This  is  precisely  the  view  taken  of  it  by  Lord  Tenderden,  in 
one  of  the  most  recent  cases,  which  has  occurred  on  the  subject. 
He  considers  it  to  be  the  very  essence  of  a  bottomry  bond,  as 
contradistinguished  from  any  other  bond,  that  it  is  for  money 
taken  up  on  maritime  risks,  at  the  hazard  of  the  lender.' 

Mr.  Belly  in  bis  valuable  Commentaries  upon  the  Commercial 
Law  of  Scotland  (2  Bell  Comm.  83,  ch.  5,  s.  1,  art.  460)^  has 
given  a  definition  substantially  the  same,  which,  he  says,  contains 
the  essence  of  the  contract,  as  defined  by  all  the  great  writers 
upon  maritime  law.  He  says,  that,  ^^  by  the  contract  of  bot- 
tomry or  respondentia,  money  is,  in  contemplation  of  a  particu- 

1  See  also  2  Monsb.  oo  losuranee,  h,  iL  ch.  3,  p.  743  ;  cb.  4,  p.  748, 
749,  750.  See  Lord  Stowt^Vs  opinion  in  The  w^to,  2  Hagg.  Adm.  R. 
48, 52,53,  iiS,  57,  58. 

'  Bynk.  Qusest.  Juris  Priv.  lib.  iii.  ch.  16. 

'  Simimda  T.  Hodgmm,  3  B.  &  Adolph.  50,  56. 
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lar  voyage,  lent  to  the  master  of  a  ship  in  a  foreign  country,  or 
to  the  owner  of  the  ship  or  cargo  in  a  home  port ;  on  this  con- 
dition, that  if  the  subject,  on  which  the  money  is  taJceny  is  lost 
by  sea  risk  or  superior  force,  the  lender  shall  lose  his  money ; 
and  that  if  the  voyage  shall  be  successful,  the  sum  shall  be  re- 
paid, with  a  certain  profit  or  consideration  for  interest  and  risk, 
as  agreed  upon." 

And  this  is  clearly  the  view  taken  of  the  contract  by  the  Su- 
preme Court  of  the  United  States,  in  the  case  of  Conardv.  The 
Atlantic  Buurance  Company  (1  Peters  R.  436,  437),  where 
the  very  objections  were  taken,  which  have  been  taken  in  this 
case.  That,  indeed,  was  the  case  of  a  respondentia  bond.  But 
upon  this  point,  none  of  the  authorities  cited  in  support  of  the 
objections  make  any  distinction  between  bottomry  bonds  and  re- 
spondentia bonds ;  but  they  profess  to  hold  both  to  be  governed  by 
the  same  rules.  The  objections  were,  first,  that  the  loans  were 
made  after  the  sailing  of  the  ships  on  the  voyage ;  secondly, 
that  the  money  loaned  was^not  appropriated^to  the  purchase  of 
the  goods  put  on  board,  and  was  not  the  identical  property,  on 
which  the  risk  was  run.  What  was  the  language  of  the  Su- 
preme Court,'in  reply  to  these  objections  ?  "  In  our  opinion, 
neither  of  these  objections  can  be  sustained.  It  is  not  necessary, 
that  a  respondentia  bond  should  [be  [made  before  the  departure 
of  the  ship  on  the  voyage,  nor  that  the  money  loaned  should  be 
employed  in  the  outfit  of  the  vessel,  or  invested  in  the  goods,  on 
which  the  risk  b  mn.  It  matters  not  at  what  time  the  loan  is 
made,  nor  upon  what  goods  the  risk  is  taken.  If  the  risk  of  the 
voyage  be  substantiallyjand  really  taken ;  if  the  transacdon  be 
not  a  device  to  cover  usury,  gaming,  or  fraud ;  if  the  advance 
be  in  good  faith  for  a  maritime  premium ;  it  is  no  objection  to  it, 
that  it  was  made  after  the  voyage  wasjcommenced,  nor  that  the 
money  was  appropriated  to  purposes  wholly  unconnected  with 
the  voyage."  Now,  the  doctrine  here  stated,  which  was  the 
unanimous  opinion  of  the  Court,  is,  in  my  judgment,  perfecdy 
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conclusive  upon  the  point  stated.  And  I  am  entirely  satisfied, 
upon  a  review  of  the  principles  upon  wbich^it  is  founded,  that 
it  cannot  be  shaken  but  by  overthrowing  principles  deeply  set- 
tled and  fixed  in  the  maritime  law.  I  find  too,  that  my  learned 
firiend,  Mr.  Chancellor  Kent,  adopts  this  view  of  the  subject,  as 
the  true  and  satisfactory  doctrine  on  the  subject.' 

[t  is  also  objected,  that  if  the  bond  is  a  good  bottomry  bond, 
still  it  is  one  of  a  peculiar  nature,  and  does  not  give  any  maritime 
privilege  or  lien  on  the  vessel ;  but  it  is  to  be  treated  as  a  case  of 
a  mortgage  at  the  common  law.  If  treated  as  a  mortgage,  it  is 
said  to  be  void  as  against  the  Registration  Act  of  Massachusetts, 
respecting  personal  pjroperty ;  and  if  not,  still  there  would  be 
DO  lien  without  a  delivery  of  possession,  which  has  not  been 
done.  In  regard  to  the  terms  of  the  bottomry  bond,  it  is  certainly 
true,  that  they  are  of  a  peculiar  nature ;  but  still  their  import  is 
andeniably,  that  the  loan  is  upon  maritime  risks,  the  ordinary 
risks  b  policies  of  msurance,  and  the  property  was  at  the  time 
of  the  loan  in  the  boniowers.  There  are,  therefore,  all  the  pro- 
per ingredients  of  a  bottomry  bond.  And  as  to  collateral  matters, 
not  displacing  these,  there  can  be  no  doubt,  that  they  constitute 
grounds  of  contract,  which  the  parties  may  modify  according  to 
their  own  pleasure.  With  respect  to  the  privilege  or  lien,  it  is 
not  a  case  depending  upon  the  effect  of  any  implied  hypotheca- 
tion under  the  maritime  law ;  for  there  is  an  express  mortgage 
and  assignment,  which  is  a  positive  hypothecation ;  and  it  being 
as  dear,  that  it  is  for  maritime  risks,  it  follows  of  course,  that  it 
b  a  maritime  hypothecation,  which,  in  legal  contemplation,  is 
neither  more  or  less  than  a  maritime  mortgage. 

The  other  point,  as  to  the  necessity  of  registration,  depends 
merely  upon  the  statute  of  Massachusetts  of  1833,  ch.  157, 
which  provides  for  the  registration  of  mortgages  of  personal 
property.    That  statute  contains  the  following  exception  and 


^  3  Kent  Gomm.  Lect  49,  p.  361, 362,  (2d  edition). 
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proviso :  **  Ph>Tided,  that  nothing  herein  c(»itained  shall  afiect 
any  transfer  of  property  under  bottomry  or  respondentia  bonds, 
or  of  any  ships  or  goods  at  sea,  or  abroad,  if  the  mortgagee  shall 
take  possession  thereof,  as  soon  as  may  be,  after  the  arrival  of 
the  same  in  this  Commonwealth."  As  I  understand  this  secdon, 
it  expressly  excepts  from  the  operation  of  the  Statute,  all  trans^ 
fers  under  bottomry  or  respondentia  bonds ;  and  the  qualification, 
as  to  taking  possession,  is  exclusively  applied  to  other  cases  of 
transfer  of  any  ship  or  goods  at  sea  or  abroad,  by  way  of  mort- 
gage. And  this  exception  is  the  more  reasonable  and  just ; 
because  possession  is  not  usually  contemplated  to  be  taken  under  a 
bottomry  or  respondentia  bond ;  and  a  term  of  time  after  the  anival 
of  the  ship  is  often  allowed  for  payment,  before  any  proceedings 
can  be  had  to  enforce  any  right «»  rem.  If  ve  were  to  construe 
the  exception  in  any  other  manner,  and  make  it  applicable  to 
bottomry  or  respondentia  bonds  generally,  unless  possession  were 
taken  on  the  arrival  of  the  vessel,  it  would  create  great  public 
inconvenience,  and  indeed  avoid  the  securities  of  bottomry  and 
respondentia  bonds  in  many  cases ;  for  possession  cannot,  under 
the  ofdinary  bonds,  be  lawfully  taken  to  enforce  payment.  Be- 
sides, the  disjunctive  "  or,"  completely  separates  the  ibma^ 
member  of  the  sentence  from  the  latter ;  so  that  we  must  read 
it,  "  any  transfer  of  property  under  bottomry  or  respondentia 
bonds,  or  any  tramfer  of  any  ship  or  goods  at  sea  or  abroad,  if 
the  mortgagee  shall  take  possession,  &c."  of  any  such  ship  or 
goods  at  sea  or  abroad,  as  soon  as  may  be  after  the  arrival  of 
the  same. 

The  case  of  a  bottomry  bond,  being,  then,  (as  I  conceive) 
upon  the  true  interpretation  of  the  statute,  entirely  out  of  its 
purview,  thi^  objection,  in  every  variety  of  its  form  and  pressure, 
seems  to  me  to  be  unmaintainable.  If  the  lien  be  secret,  it  b 
nevertheless  sacrod ;  for  it  is  such  as  the  law  allows  upon  its 
own  policy.  It  is  not  pretended  to  be  a  case  affected  by  our 
Ship  Registry  Acts;    and,  therefore,  it  steers  wide  of  any 
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objectioD  to  it,  founded  upon  the  peculiar  provisioDS  of  the  Bri- 
lisb  Code.  If,  then,  there  was  no  necessity  to  record  the  instru- 
ment, and  it  is  not  within  the  Regishy  Acts,  it  can  be  of  no 
consequence  to  the  present  claimants,  that  they  purchased  with- 
out notice  of  its  existence ;  for  such  notice  is  not  required  by 
law,  to  ^ve  such  a  security  validity  against  a  bond  fidt  pur* 
chaser.  The  only  difficulties,  which  can  arise,  are  those,  which 
may  result  from  there  being  a  meditated  fraud  in  the  case  (which 
b  not  here  pretended) ;  or  some  laches  on  the  part  of  the  bol* 
tomry  lender,  which  will,  in  favor  of  such  purchaser,  operate  as 
a  wuver  of  the  lien  or  mortgage  on  the  property. 

Some  objection  has  been  hinted  against  the  bottomry  bondi 
upon  the  ground,  that  it  is  not  for  a  specific  voyage,  but  for  a 
great  length  of  time.  But  it  is  very  clear  that  a  bottomry  bood^ 
may  be  upon  time,  as  well  as  for  a  specified  voyage.  Indeed^ 
in  many  cases  (as  in  case  of  a  bottomry  bond  on  an  East  India 
or  China  voyage),  the  voyage  may  last  far  beyond  the  stipulated 
period  in  the  present  bond.  Even  in  the  Roman  law  no  difier- 
ence  was  made,  whether  the  maritime  loan  was  made  upon  a 
specific  voyage,  or  for  a  limited  time.'  And  this  is  clearly  the 
law  of  France,  and  of  other  continental  maritime  countries,  as 
it  certainly  is  of  England  and  America.' 

There  is  another  objection  of  a  very  difierent  character,  which 
is  presented  against  the  maintenance  of  the  present  suit.  It  is, 
that  the  suit  was  commenced  before  the  bottomry  bond  became 
due  and  payable  according  to  its  terms,  the  suit  having  been 
commenced  before  the  year  had  expired,  for  which  the  loan  was 
made.  Several  answers  have  been  given  to  this  objection.  In 
the  first  place,  that  it  is  at  all  events  maintainable  for  the  firat 


'  Dig.  Lib.  22.  Ut.  2. 1.  4. 1.  d 

*  See  2  Emer igon  Traite  k  la  Grosse,  b.  i.,  ch.  8,  §  1, 263.  2  Valin 
Comm.  lib.  3,  tit  5,  art  2,  p.  4, 5.  2  Marsh,  on  Insur.  b.  2,  ch.  4,  p.  748 
to  753. 
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half  year's  interest,  which  was  clearly  due  ;  in  the  next  place, 
that  the  insolvency  of  the  borrowers  put  an  end  to  any  further  pro- 
ceedings in  the  adventure  on  their  part ;  and  in  the  last  place, 
that  the  dale  of  the  vessel  to  the  present  claimants  was  a  virtual 
deviation  from  the  risks,  or  an  extinguishment  of,  or  a  dispensation 
fipom,  any  further  risks,  under  the  bottomry  bond,  on  the  part  of 
the  lenders. 

In  regard  to  the  interest,  it  does  not  seem  to  me,  that  diough 
payable  semi-annually,  it  could  be  recoverable  at  law,  unless  the 
principal  were  also  recoverable.  If  the  brig  had  been  totally 
lost  after  the  time  of  the  first  semi-annual  payment  of  interest 
had  passed,  and  before  the  year  had  expired,  nothing  would 
have  been  payable  on  the  bond,  either  for  principal  or  interest, 
for,  notwithstanding  the  preliminary  recitals,  the  very  condition  of 
the  bond  demonstrates,  that  neither  principal  nor  interest  could 
accrue,  unless  upon  the  due  arrival  of  the  brig  at  the  expiration 
of  the  risk.  The  insolvency,  too,  has  no  bearing  upon  the  case, 
otherwise  than  as  it  may  conduce  to  show,  that  the  contemplated 
voyage  or  adventure  was  broken  up  ;  and  if  it  was  broken  up, 
It  was  so  by  the  sale  and  transfer  of  the  brig  to  the  present 
claimants. 

The  question,  then,  as  to  the  breaking  up  of  the  voyage,  and 
the  consequent  discharge  of  the  libellants  fix)m  any  further  risk, 
turns  upon  the  effect  of  that  sale  and  transfer.  There  is  no 
doubt,  that  the  bottomry  bond  originally  attached  by  the  sailing 
of  the  brig  on  the  contemplated  adventure  ;  so  that  there  has 
been  a  due  commencement  of  the  maritime  risks,  to  be  borne  by 
the  lenders.  We  may,  therefore,  lay  out  of  the  case  all  consi- 
deration of  what  would  have  been  the  state  of  things,  if  the 
maritime  adventure  had  never,  according  to  the  contemplation 
of  the  parties,  had  an  inception.^  From  the  time  of  the  execu- 
tion of  the  bond,  until  the  sale  to  the  claimants,  the  brig  was 
clearly  at  the  risk  of  the  lenders  at  sea  and  in  port. 

'  See  2  Marshall  on  Insurance,  b.  ii,  eh.  4,  p.  749, 750. 
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Now,  ID  point  of  law,  there  can  be  no  doubt,  that,  if  after  the 
lisk  on  the  bottomry  bond  has  commenced,  the  voyage,  or  ad- 
Tenture,  is  vohintarily  broken  up  by  the  borrower  in  any  man* 
ner  whatsoever,  whether  by  a  voluntary  abandonment  of  the 
voyage,  or  adventure,  or  by  a  deviation,  or  otherwise,  the  mari- 
time risks  terminate,  and  the  bond  becomes  presently  payable. 
All  writers  on  the  subject  of  bottomry  treat  this  as  indisputable, 
and  governed  by  analogy  to  the  law  of  insurance  on  the  same 
subject.  Emerigony  instead  of  discussing  the  subject  at  large, 
simply  contents  himself  with  saying ;  AH  that  I  have  said  in  my 
Treatise  on  Insurance,  upon  the  subject  of  the  route,  the  voyage, 
and  the  places  within  the  risk,  will  apply  here.  A  voluntary 
change  of  the  route,  or  of  the  voyage,  discharges  the  lender  from 
aU  ulterior  risks,  though  the  ship  should  return  to  her  legitimate 
track.*  And  afterwards,  he  adds ;  After  the  risk  is  terminated, 
the  borrower  is  bound  to  pay  the  principal  and  maritime  interest, 
which  he  has  promised.'  BynJcershoeJc  lays  down  the  like  doc- 
trine' ;  and  it  is  the  established  jurisprudence  of  England  and 
America.^  '^  In  general  (says  Mr.  Marshall)  as  soon  as  the  risk 
ceases  (discusso  periculo)  either  by  the  ship's  safe  arrival,  the 
expiration  of  the  term,  or  any  other  event,  the  marine  interest 
ceases,  and  the  debt  becomes  absolute.*  He  afterwards  adds,  in 
another  place,  that  the  lender,  like  an  insurer,  is  only  answerable 
ibr  losses,  which  happen  within  the  time  and  place  of  the  risk, 
as  specified  in  the  contract.  Therefore,  if  the  ship,  without 
necessity,  deviate  from  the  voyage  described  in  the  bond,  the 
lender  will  not  be  liable,  any  more  than  an  insurer,  to  any  loss, 
that  may  afterwards  happen.^ 


»• 


'  2  £mer.  Traits  I  la  Groase,  cb.  8,  §  4. 

*  Ibid.  ch.  9,  §  1. 

'  Bynk.  Qusest  Priv.  lib.  3^  ch.  16.    See,  also,  1  BelL  Comm.  b.  iii.  pt. 
1,  ch.  5,  §  1,  art.  471. 

*  2  Manhall  on  Insur.  b.  ii.  ch.  4,  p.  750, 751 ;  ch.  5,  p.  755, 756, 757. 

*  Ibid. 

'  2  Marsball  on  Insur.  b.  ii.  ch.  5,  p.  756, 757. 
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The  state  of  the  law  being  such  as  from  these  authorities  it 
would  seem  clearly  to  be,  that  the  risk  of  the  bottonSiy  lender 
terminates  under  the  same  circumstances,  which  would  tenni- 
nate  the  like  risks  upon  a  policy  of  insurance,  the  questioa,  then, 
arises,  whether  in  a  policy  of  insurance  upon  time  the  risk  on 
the  subject-matter  continues,  after  there  has  been  an  absolute 
sale  or  transfer  of  the  property ;  for  such  is  the  state  of  the  pre- 
sent case,  as  presented  by  the  record,  and  insisted  on  by  the 
claimants.  Now,  the  doctrine  is,  as  I  apprehend,  very  clearly 
established,  that,  upon  a  policy  of  insurance,  the  property  insured 
continues  at  the  risk  of  the  underwriter  only,  while  the  owner- 
ship of  the  assured  continues  in  the  property.  If  he  sell  it,  or 
transfer  it  absolutely,  the  policy  becomes  void  as  to  any  future 
risks,  and  is  functu$  officio.  This  was  the  doctrine  of  the 
House  of  Lords  in  Lynch  v.  Dayrell  (3  Bro.  Par.  R.  497), 
9nd  was  affirmed  by  Lord  Hardwickt  in  the  Sadlers'  Company 
V.  Babcock  (2  Atk.  554).  The  same  doctrine  is  affirmed  in 
Marshall  on  Insurance  (B.  iv.,  ch.  2,  p.  787  ;  Id.ch.4,  p.  800, 
801,  804).  The  same  doctrine  has  been  repeatedly  recognised 
in  Massachusetts  ;  and  the  case  of  CarroU  v.  The  Boston  Ma- 
rine  Insurance  Company  (8  Mass.  R.  515),  is  directly  in  pmnt. 
That  was  a  policy  on  a  vessel  on  time  ;  and,  before  the  loss,  the 
vessel  was  sold  to  another  person  ;  and  the  Court  held,  that  no 
subsequent  loss  was  recoverable  under  the  policy.  The  Court 
on  that  occasion  said  ;  ^'  It  has  been  repeatedly  decided  here, 
that,  under  the  forms  of  our  policies,  none  but  the  parties  to  the 
contract,  or  their  legal  representatives  in  case  of  their  death,  can 
avail  themselves  of  the  contract,  although  others  may  in  fact 
have  an  equitable  or  even  a  legal  interest  in  the  property  insured." 

Unless,  then,  some  distinction  can  be  shown  between  the  case 
of  a  policy,  and  the  case  of  a  bottomry  bond,this  doctrine  concludes 
the  question.  I  know  of  no  such  distinction  ;  and  there  is  no 
ground  in  law  or  equity  to  sustain  one.  The  vendee,  in  case  of 
a  sale,  is  not  liable  to  the  bottomry  lender  for  either  principal  or 
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inCerest ;  nor  can  he,  on  the  other  hand,  entitle  himself,  as  Ten- 
dee,  to  any  benefit  of  the  bottomry  bond.  The  sale  of  the  ves- 
sel terminates  all  interest  in  the  borrower ;  not  only  his  interest 
m  the  voyage,  but  bis  power  over  the  voyage.  The  bottomry 
bond  is  a  contract  for  any  voyage  during  the  limited  period, 
carried  on  by  the  borrower,  as  owner,  and  not  ultra.  And  no  man 
has  a  right  to  say,  that  personal  confidence  in  the  character, 
business,  or  interests  of  the  borrower,  may  not  have  materially 
influenced  the  formaticHi  of  the  contract,  and  the  undertaking  of 
the  risk.  V 

But  the  present  case  stands  upon  a  stronger  ground ;  for  there 
IS  certainly  a  direct  interdiction  of  any  such  sale  during  the  pe- 
riod of  the  rislc.     It  is  true,  that  the  clause  is  eontaioed  in,  or 
rather  follows,  a  recital,  and  is  inartificially  drawn ;  but  it  con- 
tains terms  of  positive  and  direct  obligation,  which  the  parties 
are  estopped  to  deny.    The  clause,  to  which  I  allude,  after 
stating  the  mortgage  and  assignment  of  the  brig,  as  security,  pro- 
ceeds as  follows :  ^*  And  it  is  hereby  declared,  that  the  whole  of 
the  said  brig  is  thus  assigned  over  for  the  security  of  the  bot- 
tomry taken  up  by  the  said,  &lc.,  and  shall  be  delivered  to  no 
other  use  or  purpose  whatsoever,  until  payment  of  this  bond  is 
first  made,  with  the  premium  and  interest,  that  may  become  due 
thereon."    Can  it  be  said,  with  any  just  r^;ard  to  the  true 
meaning  of  language,  that  this  brig  has  not,  by  the  sale,  been 
delivered  up  to  any  other  use  or  purpose,  than  to  pay  the  bot- 
tomry bond  ?    And  if  the  brig  has  been  so  delivered  up,  is  not 
the  sale,  in  the  sense  of  a  Court  of  Equity  (and  such,  for  this 
purpose,  a  Court  of  Admiralty  is,  to  the  extent  of  the  exercbe  of 
its  own  jurisdiction),  a  breach  of  the  contract  ?    My  opinion  is, 
that  the  risk  has  terminated  by  the  abandonment  of  all  further 
rights  and  interests  in  the  voyages  of  the  brig  by  the  transfer  of 
the  owners.   And  I  am  also  of  opinion,  that  the  sale  of  the  brig 
constitutes  per  se  a  violation  of  the  contract  in  its  substance  ;  and 
therefore,  that  the  suit  is  not  brought  too  soon. 


196  MASSACHUSETTS. 


The  Brig  Draco. 


I  have  thus  gone,  at  large,  over  the  main  grounds  of  resist- 
ance to  the  present  claim  of  the  libellants,  as  matter  fit  for  the 
cognizance  and  administration  of  an  Admiralty  Court.     But  it 
does  appear  to  me,  that,  if  the  merits  of  the  case  are,  as  I  am 
of  opinion  they  are,  the  escape  from  the  Admiralty  Court  to  a 
Common  Law  Court  would,  to  use  a  felicitous  expression  of 
Lord  Stowell,  only  be  to  change  postures  on  an  uneasy  bed. 
If  this  bottomry  bond  be  a  good  mortgage  at  the  common  law, 
and  do  not  require  registration  to  give  it  validity  (as  I  think  it  does 
not),  then  it  is  clear,  that  the  legal  property  vested  in  the  libel- 
lants ;  and  if  so,  the  sale  to  and  use  of  the  brig  by  the  claimants, 
under  an  adverse  title,  is  a  conversion  of  the  property,  for  which 
an  action  of  trover  would  lie  ;  and  in  such  an  action  the  libel- 
lants  would  be  entitled  to  recover  the  full  amount  of  the  principal 
and  interest  due  to  them  by  the  terms  of  the  bond.    There  is, 
therefore,  in  substance,  no  controversy  between  the  parties,  but 
the  simple  question  of  priority  of  title  ;  and  when  that  is  once 
settled,  it  is  wholly  immaterial  in  what  court  the  other  claims 
of  the  parties  are  to  be  adjusted.     The  latter  are  more  a  matter 
of  calculation  than  of  general  discretionary  damages. 

The  view  of  the  case,  which  I  have  taken,  renders  it  wholly 
unnecessary  to  examine  into  the  other  points  suggested  by  the 
amended  libel  and  answers,  as  to  the  earnings  of  the  brig,  and 
whether  the  conveyance  was  merely  a  security  for  a  debt,  or 
an  absolute  purchase. 

I  am  of  opinion,  that  thelibellants  are  entitled  to  the  principal 
sum  of  three  thousand  dollars,  lent  itt  the  maritime  r'lsk,  to  the 
premium  of  five  per  cent,  on  that  sum,  and  to  simple  interest  of 
six  per  cent,  on  the  principal  sum  from  the  time  of  the  sale  to 
the  claimants  up  to  the  time  of  this  decree.  If  there  is  any 
question  as  to  the  amount,  I  shall  refer  it  to  an  auditor  to  ascer- 
tain and  adjust  it.  Decree  accordingly. 
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QiM^e — ^If  underwriters  are  liable  for  a  loss  within  the  terms  of  the  policy, 
occasioned  by  the  negligent  or  improper  conduct  of  the  master  or  owners. 
The  underwriters  on  the  common  policy  of  insurance,  are  liable  for  all  acci- 
dents arising  from  any  extraordinary  circumstances,  and  not  from  the 
inherent  weakness  of  the  yessel. 
Where  an  accident  occurs  in  the  ordinary  course  of  grounding  a  Tessel  in  a 
harbor,  and  there  is  no  proof  of  inherent  weakness,  the  loss  must  be  attri- 
bated  to  some  extraordinary  cause,  as  the  striking  on  some  hard  substance^ 
or  mal-position,  or  oTcrlaying  the  dock,  which  would  be  a  peril  of  the  sea, 
for  which  the  underwriters  would  be  liable. 
A  sbip,  proved  to  have  been  stoutly  built,  and  between  two  and  three  years 
old,  and  without  any  circumstance  in  the  evidence  to  lead  to  the  suppoei- 
tion«  that  she  was  rotten,  or  had  at  any  previous  period  met  with  any 
calamity,  having  on  board  a  small  cargo,  in  a  harbor,  and  at  a  wharf, 
which  were  usually  safe  for  vessels  of  her  tonnage,  after  taking  the  ground, 
was  dUttovered  to  leak  so  badly,  that  surveyors  were  called,  who,  after  a 
carefal  survey,  reported  the  nature  of  her  damage,  and  that  "  it  was  sus- 
tained by  the  said  vessel  lying  badly  on  the  ground."    Held,  that  this  loss 
cannot  be  attributed  to  any  inherent  weakness  of  the  vessel,  but  to  some 
extraordinary  cause,  and  is  within  the  perils  of  the  sea,  for  which  the 
nnderwiiters  are  liable. 
The  effect  of  the  memorandum  clause  in  policies  is  not  to  enlarge  the  perils 
underwritten  against,  but  to  exempt  the  underwriters  from  certain  losses, 
within  these  perils. 
To  constitute  a  stranding,  within  the  policy,  tlie  vessel  must  be  on  the  strand 

under  extraordinary  circumstances. 
A  loss  by  the  ebbing  of  the  tide  is  a  loss  by  the  perils  of  the  sea,  if  it  be  not 
mere  wear  and  tear,  but  extraordinary  in  its  nature  or  mode. 

This  was  the  case  of  a  policy  of  insurance,  dated  on  30tfa  of 
March,  1830,  "  for  $9000  on  the  brig  Benjamin  Buggies,  at 
and  fjx)in  New  York,  commencing  the  risk  at  noon  on  the  27th 
of  March,  1830,  to,  at,  and  from,  all  ports  and  places  to  which 
she  may  proceed,  for  and  during  the  term  of  one  year  from  that 
&ne,"  with  a  provision  for  a  contmuation  of  the  risk  if  she 
should  be  then  at  sea,  &c.  at  a  premium  of  7  per  cent.  Vessel 
valued  at  $  15,000.    The  policy  contained  the  usual  rbks  of 
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Boston  policies.  The  declaration  contained  several  counts. 
(1.)  For  $987,53,  a  proportion  of  general  average  incurred; 
(2.)  For  a  total  loss  by  perils  of  the  seas ;  (3.)  Count  for  money- 
had  and  received.     Flea,  the  general  issue. 

The  facts  not  in  controversy  in  the  cause  were  as  fol- 
low. The  brig  being  of  296  tons  burthen,  perfectly  sea- 
worthy at  the  commencement  of  the  voyage,  sailed  from  New 
York  for  Philadelphia  and  then  for  London,  and  arrived  at  Loo- 
don.  She  afterwards  suled  from  London  for  Newport,  in  Mon- 
mouthshire in  England,  and  safely  arrived  there  in  the  latter 
part  of  June,  1830.  The  purpose  of  going  to  Newport  was  to 
take  in  a  cargo  of  iron  for  New  York.  On  the  6th  of  July,  the 
brig,  having  discliarged  a  part  of  her  ballast,  hauled  along  side 
the  iron  wharf  in  Newport,  and  on  the  9th  of  July  commenced 
loading,  and  continued  to  discharge  ballast  and  load  iron  until 
the  17th  of  the  same  month,  and  then  had  on  board  about  390 
tons  of  iron,  which  was  not  an  undue  cargo  for  a  vessel  of  the 
size  of  the  brig,  she  being  capable  of  carrying  more  than  400 
tons  of  iron.  The  harbor  of  Newport  is  a  dry  harbor,  the  tide 
rising  and  falling  about  thirty  feet ;  the  bottom,  at  the  wharf 
where  the  brig  lay,  consisted  of  soft  mud  of  several  feet  thick- 
ness, resting  on  a  stony  bottom,  commonly  called  shingles. 
On  the  18th  of  July,  it  was  found,  that  the  brig  made  a  good 
deal  of  water,  fourteen  inches  per  hour.  A  surveyor  was  called, 
who  directed  the  cargo  to  be  unloaded,  and  the  vessel  put  into 
a  dry  dock,  in  order  to  inspect  her  bottom.  She  was  accord- 
ingly unloaded  and  put  into  a  dry  dock.  The  surveyors,  in  their 
survey,  state,  that  upon  '^  a  strict  and  careful  survey  of  the  dam- 
age sustained  by  the  said  vessel,  lying  badly  on  the  ground  at 
Tredegar  wharf,  Pillgwenlly,"  (the  iron  wharf),  they  found 
the  butt  ends  of  the  sheathing  started  off,  the  false  keel  very 
much  chafed,  and  the  scarf  of  it  hove  out.  On  taking  off  some 
sheathing  board  in  the  way  of  the  bilges,  keel,  and  garboard, 
they  discovered  the  butts  to  be  very  open,  and  the  seams  in 
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gBoaral  much  straioedy  and  ia  some,  places  the  oakum  worked 

out.     They  afterwards,  when  the  whole  of  the  cargo  was  taken 

OQty  and  the  sheathing  was  taken  off,  and  the  bottom  trimmed 

down  clean,  in  pursuance  of  their  recommendation,  made  a 

seoond  survey,  in  which  they  state,  that  the  butt  ends  and 

seams,  fore  and  aft,  were  much  strained ;  and  several  of  the  botts 

started,  partKuIarly  in  the  bilges  and  bottom ;  several  treenails 

bad,  and   butt  bolts  started  in  and  out ;  three  planks  under  the 

larboard  bilge  very  much  damaged,  worm-eaten  and  split ;  the 

Use  keel  much  chafed,  and  the  scarf  started  ;   the  butta  and 

seams  of  the  water-ways,  covering  board  and  deck,  strained  and 

open.     They  recommended  the  false  keel  to  be  dubbed  down, 

and  fresh  bolted ;  three  planks  under  the  bilge  to  be  taken  out,  and 

replaced  with  three  new  ones  (proper  shifts),  and  bad  treenails 

bored  out ;  the  ship  properly  caulked  from  keel  to  gunwale, 

water -ways  and  decks  all  round,  and  new  wood  sheathed*   They 

fiuther  stated,  that  the  lumber  and  rim  boards  were  up,  and 

none  of  the  ground  timbers  were  broken ;  but  were  all  soond 

and  good.     The  repairs  were  accordingly  made.   The  brig  todc 

in  a  full  cargo  of  iron,  viz.  about  450  tons,  and  safely  arrived 

therewith  at  New  York. 

The  parties  agreed,  that  the  cause  should  be  heard  by  the 
Court,  and  a  verdict  for  the  plaintiff  taken  subject  to  the  opinion 
of  .the  Court,  upon  the  whole  evidence ;  and  then  the  amount 
to  be  ascertained,  if  necessary,  by  an  auditor,  according  to  the 
principles  decided  by  the  Court. 

The  evidence  was  read  to  the  Court ;  and  the  cause  argued 
by  J.  Mason  for  the  plaintiffi,  and  by  T.  Parsom  and  S.  Hidn 
hard  for  the  defendants. 

Stort  J.  The  principal  claim  now  in  controversy  is  for  the 
repairs  made  at  Newport.  And  the  question  is,  whether,  under 
all  the  circumstances  in  the  case,  they  are  a  loss  within  the 
perils  in  the  policy ;  or  rather,  as  the  declaration  is  framed^ 
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whether,  it  is  a  Ibss  by  the  perik  of  the  seas,  for  which  the  un^ 
derwriters  are  responsible.    The  brig  was  built  in  Newport 
(Rhode  Island),  in  1827,  of  oak  and  spruce  of  the  first  qaality, 
and  quite  strong  and  stout.     And  no  evidence  exists  to  show, 
that  she  had,  during  the  present,  or  any  former  voyage,  sus- 
tained any  such  injuries  as  would  materially  impair  her  struc- 
ture or  strength.     She  had,  in  a  previbus  voyage,  carried  a 
cargo  of  400  tons  of  rail-road  iron  from  the  neighboring  port  of 
Cardiff,  in  Wales,  to  Philadelphia,  and  the  loading  was  under 
circumstances  not  materially  different  from  these  on  the  present 
occasion,  so  far  as  the  harbor  and  fall  of  the  tide  are  concerned. 
That  the  loss  on  the  present  occasion  arose  from  severe 
straining  of  the  vessel  cannot  well  be  doubted.     But  the  im- 
portant inquiry  is,  as  to  the  cause  or  manner,  in  which  it  was 
occasioned.     Was  it  from  the  ordinary  manner  of  the  ship's 
taking  the  ground  in  such  a  harbor  ?     It  is  hardly  to  be  pre- 
sumed, that  such  could  be  the  fact ;    for  under  such  circum- 
stances, the  harbor  or  wharf  would  not  be  a  fit  place  for  ves- 
sels of  such  a  burthen  under  any  circumstances ;  which  is  not 
pretended,  and  indeed,  is  refuted  by  the  evidence.     If  the  har- 
bor or  wharf  was  an  improper  one  for  such  a  ship,  and  the  loss 
was  occasioned  by  the  negligent  or  improper  conduct  of  the  mas- 
ter, then,  indeed,  the  underwriters  would  not  be  liable  for  the  loss, 
unless  in  those  cases,  in  which,  upon  the  doctrine,  causa proxima, 
non  remota  spectatur^  underwriters  are  held  responsible  for  losses. 
Perhaps  it  may  be  thought,  that  the  doctrine  maintained  in  Mas- 
sachusetts (contrary  to  what  has  been  maintained  in  England  and 
in  the  Supreme  Court  of  the  United  States)',  is,  that  no  re- 
covery can  be  had  for  a  loss  of  this  sort,  caused  by  the  negli- 
gence of  the  owner  or  the  master.     I  do  not  say,  that  it  has 
been  definitely  so  adjudged  in  Massachusetts;   but  such  has 


^  See  Bush  v.  Royd  Exchange  Insurance  Company^  2B.&,  Aid.  72. 
JFalker  v.  McaUand,  5  B.  &  Aid.  171.  Bishop  v.  PenUandy  7  B.  &  Ores. 
219.    The  Patapsco  Insurance  Company  v.  Coulter^  3  Peters  R.  222. 
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been  the  course  of  opinion  in  the  State.'  But  it  is  unnecessary 
to  decide  this  point ;  because  it  cannot  be  doubted  from  the  evi- 
dence, that  in  the  ordinary  course  of  taking  the  ground  in  this 
harbor,  or  at  this  wharf,  the  present  loss  would  not  have  occur- 
red. It  must,  then,  have  arisen  either  from  the  inherent  weak- 
ness of  the  vessel,  or  from  some  extraordinary  accident  or 
casualty.  There  is  no  doubt,  from  the  evidence,  that  such  a  loss 
might  be  occasioned  by  the  vessel  striking  on  some  hard  sub- 
stance, or  from  the  vessel  overlaying  her  dock,  or  from  some 
mal-posUion.  Some  of  the  witnesses  assert,  that  accidents  of  the 
like  sort  have  occurred  in  this  very  harbor  from  such  overlaying 
the  dock  or  mal-position.  The  Captain  of  the  brig,  however, 
attributes  this  very  loss  to  another  circumstance,  viz.  the  striking 
upon  some  hard  substance.  But,  whether  it  was  occasioned  in 
the  one  way,  or  in  the  other,  or  in  any  other  unknown  manner, 
if  it  was  not  such  a  loss  as  would  ordinarily  occur  in  taking  the 
ground  at  that  wharf  on  the  ebbing  of  the  tide,  and  it  was  not 
in  truth  occasioned  by  the  inherent  weakness  of  the  vessel  itself, 
it  is  not  material ;  for  the  underwriters  are  responsible  for  all 
accidents  of  this  sort  occasioned  by  the  recess  of  the  tide,  where 
they  arise  from  extraordinary  and  extraneous  circumstances,  and 
not  from  such  inherent  weakness.  Striking  on  a  hard  substance 
would  be  such  an  extraordinary  accident.  But  it  is  only  one 
instance,  illustrative  of  the  rule,  and  not  itself  of  the  essence  of 
the  rule.  Any  other  acddent,  not  in  the  usual  course  of  ground- 
ing on  the  recess  of  the  tide,  but  arising  from  some  unexpected 
and  unusual  cause,  would  be  equally  within  the  rule.  There  is 
no  doubt,  that  any  injury,  which  must  arise  in  the  ordinary  course 
of  grounding  at  every  tide  in  a  tide  harbor,  is  not  a  loss  within 
the  polk^y ;  but  it  is  treated  as  the  ordinary  wear  and  tear  of 

'  See  Braxier  v.  Clap,  5  Mass.  R.  1.    Cleveland  v.  Union  Insurance 

Company^  8  Mass.  R.  321.  EUery  v.  The  JSTeto  England  Insurance  Com- 
pany,  8  Pick.  R.  14, 22. 
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the  voyage.  There  must  be  some  extraordinary  injuryy  not  aris- 
ing irom  the  ordinary  course  of  the  navigation  to  make  the  un- 
derwriters responsible. 

It  appears  to  me>  that  this  view  of  the  matter  is  fully  borne 
out  by  the  authorities.  The  case  of  Fletcher  v.  Inglis  (2  B.  & 
Aid.  315)  is  dlrecdy  in  point.  There,  a  transport  in  the  gov- 
ernment service,  insured  on  time,  was  moored  in  the  harbor  of 
Boulogne,  near  one  of  the  quays.  The  harbor  of  Boulogne  is 
a  dry  harbor,  with  a  hard  uneven  bottom,  and  upon  the  recess 
of  the  tide,  the  ship  took  the  ground  and  struck  hard,  and  re- 
ceived some  injury  in  several  of  her  knees,  for  which  the  suit 
was  brought.  The  question  was,  whether  the  loss  was  a  loss 
by  the  perils  of  the  sea  within  the  meaning  of  the  policy.  The 
argument  was,  that  it  was  a  mere  taking  of  the  ground  under 
ordinary  circumstances;  and,  therefore,  the  injury  was  but  ordi- 
nary wear  and  tear  ;  and  that  it  did  not  arise  from  anyextraor- 
ditiary  accident,  which  would  be  a  peril  of  the  sea.  But  the 
Court  were  of  opinion,  that  the  loss  was  by  the  perils  of  the 
sea.  Now,  the  sole  ground  of  this  determination  must  have 
been,  that  the  loss  was  not  such,  as  would  naturally  and  com- 
monly occur  by  the  ordinary  grounding ;  for  then  it  would  be 
mere  wear  and  tear ;  but  that  it  was  unusual  and  extraordinary  in 
character  and  degree.  The  case  of  JTiompson  v.  fVhiimwe  (3 
Taunt.  227),  is  clearly  distinguishable.  There,  the  loss  was, 
while  the  vessel  was  hauled  down  on  a  beach  to  be  cleaned 
and  caulked  ;  and,  when  the  tide  fell,  some  of  the  planks  of  the 
side,  on  which  she  lay,  gave  way,  and  some  of  her  foot  hooks 
were  broken ;  and  it  was  held,  that,  as  the  damage  happened  on 
land,  it  was  not  a  loss  by  the  perils  of  the  sea;  which  was  the 
only  loss  declared  on.  Bancroft  v.  Dunmorey  there  cited,  was 
decided  on  the  same  ground.  In  Phillips  v.  Barker  (5  B.  & 
Aid.  161),  the  loss  under  like  circumstances  was  held  not  to 
be  by  perils  of  the  sea,  but  still  that  it  was  a  loss  within  that 
policy. 
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Tbe  cases  on  the  memorandum  clause,  in  the  common  policies, 
so  far  from  impugning,  fortify  tbe  doctrine.    They  all  proceed 
upon  the  definition  of  what  constitutes  a  stranding  in  the  sense 
of  tbe  policy, — so  as  to  let  in  all  losses  by  the  ordinary  perils, 
within  the  policy.     Now,  if  the  losses  in  those  cases,  supposing 
there  were  no  memorandum  clause,  would  not  be  within  the 
policy,  it  would  be  wholly  unnecessary  to  consider,  whether 
there  was  a  stranding,  or  not ;  for  the  underwriters  would  not  be 
liable,  either  way,  for  the  loss.     The  memorandum  clause  does 
not  operate  as  an  enlargement  of  the  perils  underwritten  against ; 
but  it  operates  to  exempt  the  underwriters  from  certain  losses 
within  those  perils.    It  seems  to  me,  that  those  cases  are  founded 
in  entire  good  sense.    They  decide  this  general  principle,  that 
where  the  vessel,  in  a  tide  harbor,  takes  the  ground  in  the  ordi- 
nary way  upon  tbe  ebbing  of  the  tide,  it  is  not  a  stranding 
within  the  policy,  although,  in  common  language,  the  vessel  is 
on  tbe  strand.     But,  to  constitute  "  stranding,"  she  must  be  on 
the  strand  under  extraordinary  circumstances,  or  from  extraneous 
causes.     I  do  not  go  over  the  cases.     They  are  commented  on 
with  great  ability  and  clearness  in  Welles  v.  Hopwood  (3  B.  & 
Adolph.  20),  and  Kingsford  v.  Marshall  (8  Bing.  R.  458), 
whicb  contain  all  the  learning  upon  the  subject.    But  in  none 
of  those  cases  was  there  any  doubt,  that  tbe  loss  itself,  except 
for  the  memorandum  clause,  would  have  been  a  loss  within  tbe 
policy.  In  Etngsfordv.  Marshall  (8  Bing.  R.  462),  Lord  Chief 
Justice  Jindal  prefaced  his  able  opinion  by  saying,  "  That  the 
injury  done  to  the  ship  or  goods,  by  settling  on  a  hard  substance 
at  the  bottom  of  the  harbor  (which  was  tbe  case  before  the 
Court),  would  be  a  damage  recoverable  on  a  policy  on  a  ship, 
or  a  policy  on  goods,  not  included  in  the  memorandum,  as  an 
injury  occasioned  by  perils  of  tbe  sea,  is  beyond  all  doubt." 
It  thus  affirms  the  principle,  that  the  loss  by  the  ebbing  of  the 
tide  is  a  loss  by  perils  of  tbe  sea,  if  it  be  not  mere  wear  and 
tear,  but  extraordinary  in  its  nature  or  mode.    If  a  ship  should, 
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in  taking  the  ground,  fall  over,  and  thereby  bilge  (which  would 
be  no  ordinary  injury,  but  an  unusual  accident),  it  would  be  a 
loss  by  perils  of  the  sea,  just  as  much  as  it  would  be  if  done  by 
striking  on  a  hard  substance.  This  seems  also  to  have  been  the 
doctrine  in  CamUhers  v.  Sydenbotham  (4  M.  &  Selw.  77),  aa 
It  certainly  was  in  WelU  v.  Hopwood  (3  B.  &  Adol.  R.  30)^ 
and  Bishop  v.  Fentland  (7  B.  &  Cresw.  819).  The  case  of 
Fletcher  v.  Inglis  (2  Barn,  &  Aid.  314)  did  not  turn  upon  any 
distinction,  whether  the  injury  was  by  a  hard  or  by  a  soft  sub* 
stance  ;  but  upon  the  pobt,  whether  it  was  an  ordinary  injury, 
or  an  extraordinary  accident.  Unless,  therefore,  that  case  is  to 
be  overturned,  and  it  has  no  where  been  questioned  or  denied,  it 
governs  the  present,  if  the  present  injury  was  not  from  the  in- 
herent debility  of  the  ship ;  for  no  person  pretends,  that  it  was 
the  ordinary  wear  and  tear  in  grounding  in  the  harbor  of  New- 
port. The  only  case,  which  can,  ajs  I  think,  be  deemed  to  lead 
in  the  opposite  direction  upon  this  point,  is  Heame  v.  Edmwkds 
(I  Brod.  &  Bing.  388).  That  case,  however,  turned,  not  upon 
any  question,  as  to  the  loss  being  a  loss  by  the  perils  of  the  sea; 
but,  whether  it  was  a  case  of  stranding.  So  it  has  been  under- 
atood  in  all  subsequent  discussions  on  the  same  subject ;  and  if 
otherwise  understood,  it  would  be  irreomicilable  with  other 
decisions. 

The  present  case  is,  therefore,  after  all,  narrowed  down  to  the 
con8ideratk)n,  whether  the  loss  was  from  the  inherent  weakness  of 
the  vessel ;  for  if  it  was  not  from  such  weakness,  it  was  occa- 
sioned by  an  unusual  and  extraordinary  accident  in  grounding, 
upon  tbe  ebbing  of  the  tide,  which  would  be  a  peril  of  the  sea. 
Upon  examining  the  testimony,  it  does  not  strike  me,  that  there 
is  any  sufficient  proof  of  such  weakness.  So  far  as  the  proof 
goes,  it  seems  to  me  to  be,  if  not  altogether,  at  least  by  a  great 
preponderance  of  weight,  tbe  other  way.  In  the  first  place,  tbe 
original  built  and  age  of  the  vessel  will  not  justify  any  such 
conclusion.    She  b  proved  to  have  been  strongly  and  stoutly 
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buUt.     She  was  only  between  two  and  three  years  old ;  and 
there  is  nothing  in  the  whole  evidence  to  lead  to  the  slightest 
suppositioD,  that  she  was  rotten,  or  had,  at  any  previous  period, 
met  with  any  calamity,  which  could  render  her  either  infirm,  or 
incapable  of  carrying  such  a  cargo.     On  the  contrary,  in  a  prior 
voyage  she  had  taken  on  board  a  cargo  of  rail-road  iron  o{4M 
tons  at  the  neighboring  port  of  Cardiff,  where  the  tide  ebbs  and 
flows  in  the  like  manner,  without  the  slightest  complaint  or 
injury.     In  the  next  place,  she  was  not,  at  the  time  of  this  ao* 
cident,  heavily  laden.     She  had  on  board  only  about  290  tons 
of  iron  9  which  no  one  now  pretends  was  either  a  burtbensome 
or  overloaded  cargo  for  her  in  such  a  harbor ;  and  the  wharf, 
where  she  lay,  was  a  safe  wharf  for  vessels  of  her  tonnage* 
The  principal  foundation,  upon  which  the  argument  of  her  inbe- 
renC  weakness  rests,  is,  that  she  was  so  greatly  strained  and 
injured,  that  it  could  not  have  arisen  from  the  ordinary  wear  and 
tear  of  grounding  in  her  local  position,  or  from  her  cargo,  which 
was  not  a  heavy  cargo ;  and,  therefore,  it  must  have  arisen  fiom 
her  inherent  weakness.    Now,  there  is  this  difficulty  in  the  very 
structure  of  the  argument,  that  it  does  not  provide  for  certain 
other  events,  either  of  which  was  capable  of  producing  the  same 
effects,  viz :  strikbg  on  a  hard  substance  in  grounding,  or  over- 
laying her  dock,  or  accidentally  taking  the  ground  b  a  mal-posi- 
tion,  or  at  an  unsuitable  point,  so  as  to  throw  an  unusual  and 
extraordinary  strain  upon  the  parts  of  the  vessel,  which  sustained 
80  much  injury.    Besides ;  this  supposed  inherent  weakness  is 
not  only  not  established  by  the  antecedent  history  of  the  vessel 
in  other  voyages ;  but  it  is  in  apparent  opposition  to  her  subse- 
quent history.    In  this  very  voyage,  afier  the  repairs  were  made 
upon  her  (which  were  not  great)  she  took  on  board  a  cargo  of 
460  tons  of  iron,  and  brought  it  safely  home ;  and  in  other 
voyages  she  has  carried  cargoes  equally  burtbensome.    It  seems 
tome  exceedingly  difficult  to  maintain,  that,  under  such  circum- 
stances,  there  is  any  just  ground  to  attribute  the  injury  to  any 
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mberent  incapacit;  of  the  vessel  to  bear  such  a  cargo  in  the 
ordinary  way,  in  such  a  harbor,  at  the  ebb  of  the  tide.  It  is  no 
answer  to  say,  that,  in  fact,  she  proved  too  weak  to  bear  it.  It 
is  necessary  to  show,  that  such  iDaUlity  was  the  result  of  her 
intrinsic  weakness,  and  not  of  any  extraordinary  or  extraneous 
cause. 

My  opinion,  upon  a  full  survey  of  the  evidence,  is,  that  the 
loss  is  not  attributable  to  any  inherent  weakness  of  the  vessel, 
but  is  attributable  to  other  extraneous  and  extraordinary  causes, 
such  as  striking  some  hard  substance,  or  mal-position,  or  bad 
taking  of  the  ground,  or  overlaying  the  dock.  If  attributable  to 
any  such  extraneous  and  extraordinary  cause,  taking  efiect  by 
reason  of  the  ebbing  of  the  tide,  it  is  in  my  judgment  a  loss  by 
perils  of  the  sea,  for  which  the  underwriters  are  responsible. 

The  verdict  for  the  plaintiff  b,  therefore,  correct  m  principle ; 
and  the  cause  will  be  referred  to  an  Auditor,  to  ascertain  the 
amount,  to  which  the  plaintiff  is  entitled. 


The  Bbio  Sarah  Ann,  Obadiah  Woodbury  akd  others. 

Claimants. 

Id  Admiralty  Pleadingrs,  Uie  better  practice  is  to  present  new  facts,  when 

necessary,  by  an  amendment  to  the  libel  and  answer,  as  in  Chancery,  and 

not  by  way  of  replication  and  rejoinder. 
The  proofs  and  allegations  must  coincide.    Proofii  to  facts  not  put  in  confes- 

tatioD  by  the  pleadings,  and  allegations  of  facts  not  establisheil  by  prooft, 

will  both  be  rejected. 
Appellate  Courts  in  Admiralty  allow  parties,  under  certain  circumstances, 

fMfi  allegata  aUegare,  <t  non  probata  probare. 
An  abandonment  once  made  is  considered  as  a  continuing  abandonment, 

notwithstanding  a  refusal  to  accept  it,  unless  it  is  withdrawn  by  the  party 

offering  it. 
The  master  is  the  agent  of  all  concerned  in  the  voyage,  and,  whenever  an 

abandonment  has  been  accepted,  becomes,  by  relation,  the  agent  of  the  un- 
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derwriten  from  the  time  of  the  Iom,  and  a  sale  bj  him  is  then  on  account 
of  the  nnderwriters. 
A  valid  sale  may  be  made  of  personal  goods,  which  are  ont  of  possession, 

and  the  sale  will  be  of  the  thing  itself,  and  Dot  of  a  mere  ckose  in  action. 
If  an  owner  stands  by  and  knowingly  suffers  an  innocent  person  to  be 
misled  by  his  silence,  and  to  purchase  his  property  without  giving  him  no- 
tice of  his  title,  a  Court  of  Equity  will  treat  it  as  a  fraud  upon  the  purcha- 
ser, and  grant  an  injunction  against  the  future  assertion  of  that  title  by 
the  owner. 
Courts  of  Admiralty,  so  far  as  their  jurisdiction  extends,  administer  it  upon 

the  principles  of  a  Court  of  Equity,  and  not  upon  those  of  strict  law. 
Courts  of  Admiralty,  like  Courts  of  Equity,  govern  themselves  by  the  anal- 
ogies of  the  common  law  Umitations  of  actions,  and,  only  under  very  strong 
circamatances,  depart  from  them.    Independently  of  any  limitations,  they 
will  not  entortain  suits  for  stale  demands. 
Where    the   acceptance   of  an  abandonment  occurred   in  October,  1828, 
(which  related  back  to  the  loss  in  the  preceding  March),  and  the  libel  was 
bronght  in  September,  1634 :  Hdd,  that,  if  the  vessel  had  been  within 
the  reach  of  the  process  of  this  Court  ibr  a  reasonable  time,  to  the  know- 
ledge of  the  libellantB,  after  such  a  lapse  of  time,  the  libel  ought  not  to  be 
maintained. 
It  is  not  sufficient  to  justify  a  sale  of  a  vessel  by  a  master,  that  he  acted  in 
good  faithy  and  in  the  exercise  of  his  beat  discretion,  unless  there  appears 
to  have  been  an  urgent  necessity  to  sell  for  the  preservation  of  the  interests 
of  all  concerned. 
If  an  owner  of  reasonable  prudence  would  have  directed  the  sale  from  the 
opinion,  that  the  vessel  could  not  be  delivered  from  the  peril  without  the 
hazard  of  an  expense,  disproportionate  to  her  real  value,  then  the  sale  by 
the  master  must  be  deemed  justifiable. 
In  a  case  of  urgent  necessity,  the  master  has  a  right  to  sell  the  vessel,  as 
well  oo  a  home  shore,  as  on  a  foreign  shore,  and  whether  the  owner's  re- 
sidence be  near  or  at  a  distance.    It  is  otherwise,  if  the  necessity  be  not 
urgent. 
A  sale  by  a  master  held  valid,  under  the  circumstances,  and  after  a  survey  of 

the  evidence,  on  the  ground  of  urgent  necessity. 
Semble — If  the  Court  should  decree  a  sale  by  the  master  invalid,  where 
the  transaction  was  clear  from  fraud,  it  would  compel  a  proper  allowance 
for  the  expenditures  of  the  original  purchasers  in  getting  off  and  repairing 
the  vessel. 

This  was  a  case  of  an  appeal  from  a  pro  forma  decree  of  the 
District  Court,  sitting  in  Admiralty,  dismissing  the  suit.  The 
original  libel  was  a  proceeding  in  rem  in  the  nature  of  a  peti- 
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tory  suit  in  the  Adtniralty,  for  the  ascertaiDmedt  and  establish-* 
ment  of  the  title  of  the  libellants  (The  New  England  Marine 
Insurance  Company)  to  the  proprietary  interest  of  the  brig 
Sarah  Ann,  and,  as  consequent  thereon,  for  a  decree  for  the 
possession  of  the  vessel. 

It  appeared  from  the  proceedings  and  proofs  in  the  cause,  that 
the  libellants,  on  the  first  day  of  March,  1828,  at  Boston,  under- 
wrote a  policy  of  insurance  upon  the  brig  valued  at  $4,000, 
in  port  and  at  sea,  during  the  term  of  one  year,  from  the  22d  of 
February,  1828 ;  and  while  the  policy  was  in  full  force,  to  wit, 
on  the  25th  of  March,  1828,  the  brig  was  stranded  on  the  shore 
of  the  Island  of  Nantucket,  in  the  State  of  Massachusetts ;  and 
on  the  succeeding  day  an  abandonment  was  made  by  the  owners 
to  the  libellants,  for  a  total  loss  by  the  perib  of  the  sea*  The 
abandonment  was  not,  however,  at  that  time  accepted  by  the 
libellants ;  but  was  expressly  refused.  It  was  not,  however, 
withdrawn  by  the  owners ;  and  finally,  on  the  third  day  of  Octo- 
ber, 1828,  a  compromise  took  place  between  the  owners  and 
the  libellants,  by  which  all  the  right  and  title  of  the  owners  in 
the  brig  was  assigned  to  the  libellants.  This  constituted  the 
title  set  up  by  the  libellants. 

The  claimants  did  not  deny  these  facts ;  but  they  asserted  a 
title  to  the  brig  (as  intermediate  purchasers),  derived  under  a 
sale  made  by  the  master  after  the  stranding,  upon  the  ground  of 
an  alleged  necessity  ;  and  no  question  was  made  as  to  the  regular 
derivation  of  their  title,  if  the  sale  of  the  master  was  justifiable 
in  point  of  law,  under  all  the  circumstances. 

The  case  was  argued  by  5.  Hubbard  for  the  libellants ;  and 
by  C.  P.  Curtis f  for  the  claimants. 

Stort  J.  I  regret,  that  the  pleadings  in  thb  case  do  not  pre- 
sent all  the  points  made  in  argument  in  a  clear  and  definite  form. 
The  old  course  of  practice,  indeed,  was  to  introduce  additional 
matters  by  way  of  replication  and  rejoinder ;  but  the  modern. 
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ODci  certainly  the  better  practice,  is  to  present  new  facts,  when 
feDdered  necessary,  in  an  amendment  of  the  libel  and  answer,  as 
is  the  ordinary  course  in  Chancery*  There  is,  too,  a  want  of 
certainty  and  precision  in  some  of  the  allegations  on  both  sides, 
which  is  somewhat  embarrassing ;  for,  although  the  Admiralty 
proceedings  do  not  partake  of  the  severe  strictness  of  the  com- 
mon law,  they  do  yet  require,  that  all  material  facts  should  be 
stated  with  convenient  certainty  as  to  times,  and  facts,  especially 
when  they  are  the  turning  points  of  the  cause.  However,  as  no 
exceptions  on  this  head  have  been  taken  at  the  hearing,  they 
must  be  deemed  to  be  waived  by  the  parties,  though  not  without 
inconvenience  to  the  Court* 

The  principal,  though  not  the  sole  question,  arising  m  the  case 
is,  whether  the  sale  was  under  all  the  circumstances  a  valid  sale* 
Before^  however,  proceeding  to  the  consideration  of  this  ques* 
tion,  it  may  be  well  to  dispose  of  some  minor  objections,  which 
are  taken  to  the  title  of  the  libellants.    In  the  first  place,  it  is 
said,  that  the  title  of  the  libellants,  under  the  abandonment,  can- 
not be  maintained,  because  it  was  not  accepted  at  the  time  when 
the  sale  was  made  by  the  master ;  but  it  was  at  that  time  utterly 
rejected ;  and  that  the  subsequent  title  under  the  assignment,  not 
being  propounded  in  the  pleadings,  b  not  matter  properly  in 
contestation  in  the  suit ;  for  the  cause  roust  stand  before^  the 
Court  to  be  heard,  secundum  allegata  et  probata.    It  is  cer- 
tainly true,  that  the  proofi  and  the  allegations  must  coincide ;  for 
if  there  be  proofi  to  facts  not  put  in  contestation  by  the  plead- 
ings, or  allegations  of  facts  not  established  by  proofs,  in  each  case 
they  must  be  rejected.    But,  as  I  understand  the  posture  of  the 
present  case  belbre  the  Court,  the  assignment  is  not  now  offered 
as  a  substantive  proof  of  the  creation  of  an  original  title,  but 
merely  as  proof  of  the  final  acceptance  of 'the  title  by  abandon- 
ment under  a  compromise ;  and  if  so,  then,  by  the  final  accept- 
ance of  the  abandonment,  the  title  of  the  libellants  relates  back 
to  the  time  of  the  loss,  and  takes  efibct,  retroactively  from  that 
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also  agree,  that  a  Court  of  Admiralty,  so  far  as  it  possesses  juris- 
diction, does  administer  it  upon  the  principles,  not  of  strict  law, 
but  upon  the  principles  adopted  by  Courts  of  Equity.  And,  if 
this  case  stood  upon  proofs  of  this  sort,  going  directly  to  the 
point,  I  should  cot  hesitate  to  say,  that  for  this  ground  alone 
the  Court  would  be  bound  to  dismiss  the  libel. 

But  the  facts  of  the  present  case,  present  a  clear  distinction. 
At  the  time  when  the  transactions  in  Boston  took  place,  the 
title  was  in  contest  between  the  original  owners,  and  the  under- 
writers. The  latter  did  not  claim  or  assert  any  title,  but  denied 
the  abandonment  to  be  good.  And  on  the  contrary,  the  original 
owners  insisted,  that  the  abandonment  was  good.  So  that  neither 
party  was  in  a  situation  to  assert  a  tide,  without  compromitting 
rights  then  actually  in  contestation.  And  it  was,  therefore,  under 
such  circumstances  the  duty  of  the  purchaser  to  look  to  his  title* 
deeds,  and  to  satisfy  himself  by  all  due  inquiries  of  the  true 
nature  and  validity  of  his  title  ;  for  the  maxim  of  law,  caveat 
emptor^  strictiy  applied  to  him.  So  far,  indeed,  were  the  libel- 
lants  from  acquiescing  in,  or  countenancing  thb  sale,  that  the 
letter  of  the  14th  of  May  expressly  establishes  their  determi- 
nation to  contest  it. 

Then,  as  to  the  lapse  of  time,  which  is  relied  on  as  another 
point  of  objection  to  the  maintenance  of  the  present  libel.  The 
abandonment  was  in  March,  1828  ;  and  the  final  acceptance  of 
it,  if  at  all,  was  in  October  of  the  same  year.  The  present  libel 
was  filed  in  September,  1834,  after  the  lapseof  nearly  six  years. 
Now,  Courts  of  Admiralty,  like  Courts  of  Equity,  govern  them* 
selves  in  the  maintenance  of  suits  by  the  analogies  of  the  com- 
mon  law  limitations ;  and  are  not  inclined,  uinless  under  very 
strong  circumstances,  to  depart  from  those  limitations.  But, 
independently  of  any  statutable  limitations,  Courts  of  Admiralty 
will  not  entertain  suits  for  stale  demands.  The  party,  who  seeks 
redress  there,  must  come  within  a  reasonable  time,  or  the  Court 
will  not  incline  to  exert  its  powers  actively  in  his  behalf*    And 
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if  there  were  suitable  allegatioDS  and  pnx)jls  in  this  cause,  that, 
after  the  final  acceptaDce  of  this  abandonment  in  October,  1828 
(which,  as  we  have  seen,  must  relate  back  to  the  loss  in  the 
preceding  March),  the  brig  had  been  within  the  ports  of  Massa- 
chusetts, and  within  the  reach  of  the  process  of  this  Court,  for 
a  reasonable  time,  to  the  knowledge  of  the  libellants,  I  should 
much  incline  to  the  opinion,  that  after  such  a  lapse  of  time  the 
libel  ought  not  to  be  maintained.  But  no  such  allegations  and 
proo&  are  brought  forward,  so  as  to  justify  the  Court  in  such  a 
proceeding. 

We  are,  then,  driven  to  the  consideration,  of  the  question 
already  suggested,  whether  the  sale  made  by  the  master  was, 
under  all  the  circumstances,  justified  by  necessity.  If  it  was, 
the  title  of  the  claimants  is  unexceptionable.  If  it  was  not,  then 
it  seems  to  me,  that  the  libellants  are  entitled  to  a  decree  fw 
possession  upon  their  title  under  the  abandonment. 

The  facts,  as  stated  in  the  protest,  are  as  follow.    The  brig, 

having  on  board  a  cargo  of  rice  and  cotton,  sailed  on  a  voyage 

firom  Savannah  for  Boston,  and,  on  the  23d  of  March,  1828, 

was  stranded  on  the  south-west  side  of  the  island  of  Nantucket. 

On  the  next  day,  assistance  was  obtained  from  the  shore,  and 

the  anchors  were  got  out  and  hove  tight,  in  order  to  start  the 

Tessel,  but  without  success.    In  the  course  of  the  forenoon,  the 

wreck-master  came  on  board  with  twenty  men,  and  pursuant  to 

his  directions,  the  deck-load  was  thrown  overboard.    They  then 

hove  on  the  cables  again,  but  with  no  beneficial  efiect.    They 

then  proceeded  to  open  the  hatches,  and  discharge  the  cargo 

firom  the  hold ;  and  then  hove  on  the  cables  again,  but  to  no 

purpose,  as  the  tide  had  fallen,  and  there  was  a  considerable 

Burf  rolling  in  shore.    The  captain  and  crew  remained  on  board 

that  night ;  and  the  day  following  nothing  could  be  done,  as  the 

wind  blew  strong  at  the  south-east,  and  there  was  a  heavy  surf. 

After  the  weather  moderated,  the  cargo  was,  with  much  difiiculty, 

got  on  shore.    The  wind  and  the  surf  of  the  sea  had  driven  the 
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brig  so  far  on  shore,  as  to  render  it  impossible  to  get  ber  offl 
Such  is  the  statefnent  of  the  protest,  which,  in  many  of  the  im- 
portant particulars,  b  corroborated  by  the  other  evidence  in  the 
case.  It  further  appears  from  the  evidence,  that  the  phice, 
where  the  brig  was  stranded,  was  a  sandy  beach,  about  twelve 
miles  distance  by  sea  and  six  miles  by  land  from  the  town  of 
Nantucket,  and  that  she  was  at  no  time  high  and  dry  there.  The 
depth  of  water  about  ber  varied ;  sometimes  it  was  ten  feet,  and 
sometimes  six  feet ;  and  she  was  no  time  of  the  tide  out  of  water. 
The  cargo  was  discharged  in  about  Jive  days  ;  and  the  spars, 
sails  and  rigging  were  then  stripped  off  and  carried  on  shore, 
and' sold  in  small  lots  to  the  highest  bidders.  Aiter  the  cargo 
was  discharged,  the  brig  became  •  loose  in  the  sand,  and  slewed 
round,  and  lay  with  her  broadside  to  the  shore.  She  was  sold 
on  the  38th  day  of  March,  by  the  master,  at  public  auction, 
where  she  lay,  for  $  127,  at  the  same  time  that  the  spars,  saib, 
and  rigging  were  sold.     The  latter  brought  $428  40. 

..No  efforts  appear  to  have,  been  made  after  the  brig  was  un- 
laden, to  get  her  off  from  the  shore,  though  she  had  not  then 
sustained  any  serious  injury.  Three  intelligent  surveyors,  at  a 
subsequent  period,  estimated  the  cost  of  repairs  of  her  hull  as 
not  exceeding  the  sum  of  $492  25.  The  brig  was  gotten  off 
by  th^  pvcha3ers  soou'  aCter  the  sale,  and  was  carried  to  the 
port  of  Nantucket,  and  there  repaired.  The  whole  cost  of  the 
brig  to  the  purchasers,  including  her  repairs,  and  outfits  to  Bos- 
ton, is  represented  to  have  been  $2494  67  ;  and  she  was  ac- 
tually sold,  under  their  orders,  at  Boston,  in  July,  1828,  for  the 
net  sum  of  $2736  41. 

Such  being  the  general  outline  of  the  facts  in  evidence,  the 
question  is,  whether,  connecting  these  facts  with  the  opinions  of 
the  witnesses  given  in  the  case,  the  necessity  of  the  sale  is 
clearly  made  out.  I  agree  at  once  to  the  doctrine,  that  it  la 
not  sufficient  to  show,  that  the  master  acted  with  good  faith, 
and  in  the  exercise  of  his  best^discretion.    The  claimants  j(upon 
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whom  the  onut  probandi  of  the  validity  of  the  sale  is  thrown) 
must  go  farther,  aod  prove,  that  there  was  a  moral  necessity  for 
the  sale,  so  as  to  make  it  an  urgent  duty  upon  the  master  to  sell 
for  the  preservation  of  the  interest  of  all  concerned*  And  I  do 
not  well  know,  how  to  put  the  case  more  clearly  than  by  stating, 
that  if  the  circumstances  were  such,  that  an  owner  of  reasona* 
hie  prudence  and  discretion,  acting  upon  the  pressure  of  the 
occasion,  would  have  directed  the  sale  from  a  firm  opinion,  that 
the  brig  could  not  be  delivered  from  the  peril  at  all,  or  not  with* 
out  the  hazard  of  an  expense  utterly  disproportionate  to  her 
real  value,  as  she  lay  on  the  beach,  then  the  sale  by  the  master 
was  justifiable,  and  must  be  deemed  to  have  been  made  under  a 
moral  necessity.  And  this  I  consider  the  true  doctrine  de* 
ducible  from  the  case  of  Oardon  v.  TTie  Massachtuetts  Fire  and 
Marine  Inturance  Company  (2  Pick.  R.  249),  where  the  subject 
is  examined  very  much  at  large  and  with  great  ability* 

It  has  been  suggested  at  the  argument,  that  as  the  stranding 
was  on  a  home  shore,  at  no  great  distance  firom  the  residence  of 
the  agent  of  the  owners,  the  master  was  not  authorized  to  sell 
without  consulting  the  agent  or  the  owners.     I  agree  at  once  to 
the  position,  if  there  is  no  urgent  necessity  for  the  sale.    But  if 
such  an  urgent  necessity  does  exist,  as  renders  every  delay 
highly  perilous,  or  ruinous  to  the  interests  of  all  concerned,  the 
duty  of  the  master  is  the  same,  whether  the  vessel  be  stranded 
on  the  home  shore  or  on  a  foreign  shore,  whether  the  owners' 
residence  be  near,  or  be  at  a  distance.    I  am  aware  of  the  doc- 
trine maintained  by  my  brother,  the  late  Mr.  Justice  Washing-* 
ton,  b  Scull  V.  Briddle  (2  Wash.  Cir.  R.  150) ;  and,  unless  it 
is  to  be  received  with  the  qualification  above  stated,  I  cannol 
assent  to  it. 

The  fact,  that  the  brig  was  actually  gotten  off  by  the  pur- 
chasers after  the  sale,  is  certainly  a  strong  circumstance  against 
the  necessity  of  the  sale.  But  it  is  by  no  means  decisive ;  for 
we  are  not,  b  cases  of  this  sort,  to  judge  by  the  event ;  for  a  ves- 
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sel  may  be  apparently  in  a  desperate  situattoDy  and  yet  by  some 
lucky  accident,  or  unexpected  concurrence  of  fortunate  circum- 
stances, she  may  be  delivered  from  ber  peril.  We  must  look 
to  tbe  state  of  things,  as  it  was  at  the  time  of  the  sale ;  and 
weigh  all  the  circumstances ;  the  position  and  exposure  of  tbe 
brig ;  season  of  the  year ;  the  dangers  from  storms ;  tbe  ex- 
pense of  any  attempts  to  get  ber  off;  tbe  probable  chances  of 
success ;  and  tbe  necessity  of  immediate  action  on  the  part  of  the 
master,  one  way  or  the  other. 

As  to  the  position  of  the  brig,  there  is  abundant  evidence,  that 
it  was  truly  perilous.   She  was  on  an  open  shore  of  shifting  sand, 
exposed  to  the  constant  action  of  tbe  surf,  and  in  case  of  a  stonn, 
to  the  full  fury  of  tbe  wind  and  sea.     Indeed,  the  testimony  is 
exceedingly  strong,  and  I  had,  almost  said,  conclusive,  that  if  a 
southerly  storm  had  occurred  after  tbe  sale,  and  before  the  brig 
was  gotten  off,  she  would  have  gone  to  pieces.    One  did  occur, 
a  few  hours  after  she  was  gotten  off,  which  several  of  tbe  wit- 
nesses think  would  have  been  fatal  to  her,  if  sbe  bad  been  on 
the  shore.     The  probability  of  a  storm,  at  that  season  of  tbe 
year,  upon  our  coast,  is  too  well  known  to  require  any  com- 
ment.    It  is  the  very  season  of  blustering  and  variable  weather, 
which  has  rendered  the  vernal  equinox  proverbial  for  its  dan- 
gers and   uncertainties.     Some  unsuccessful  efforts  bad  been 
already  made  to  get  the  brig  off;  and  a  storm,  which  had  already 
taken  place,  had  driven  her  higher  up,  and  broadside  to  tbe 
shore,  and  of  course  bad  placed  her,  being  constantly  in  the  surf, 
in  a  more  hazardous  situation.     Considerable  expense  would 
necessarily  be  incurred  in  any  new  attempts  to  get  ber  off,  be- 
cause tbe  cables  and  anchors,  and  purchases  used  on  a  former 
occasion  had  been  left  in  the  surf,  and  could  not  be  regained ; 
and  if  the  probability  of  success  was  small,  this  very  expense 
would  be  a  dead  loss  to  all  concerned.     If  a  storm  should,  in 
the  mean  time,  take  place,  a  total  wreck  would  be  almost  inevi- 
table.   We  find,  too,  from  the  evidence,  that,  of  all  tbe  vessels 
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Stranded  upon  the  shore  of  Nantucket,  a  very  small  proportion 
have  ever  been  gotten  off.  A  list  of  such  vessels  is  appended 
to  the  evidence,  which  establishes  this  fact  beyond  controversy. 
One  of  the  witnesses  (a  very  experienced  merchant  and  wreck'* 
master)  says,  that  there  has  not  been  a  brig  or  ship  got  off  from 
the  south  and  west  seaboard  of  the  island  of  Nantucket  for 
twenty  years  before  the  Sarah  Ann,  except  the  brig  Pearl. 

The  circumstances,   attending  the  sale,  are  also  fit  to  be 
brought  under  review.    Full  public  notice  appears  to  have  been 
given ;  and  a  ^large  company  attended.    The  sale  appears  to 
have  been  fairly  and  freely  conducted  ;  and  no  combination  ia 
suggested  to  affect  the  biddings,  or  to  produce  a  sacrifice  of  the 
property.    Several  of  the  witnesses  testify,  that  they  went  there 
to  bid  for  the  vessel ;  but  that  she  was  sold  for  a  price  beyond 
what  they  thought  her  worth,  or  they  were  willing  to  give* 
Now,  certainly,  under  such  circumstances,  a  sale  in  the  imme- 
diate neighborhood  of  a  populous  and  flourishing  seaport  of  great 
intelligence  and  enterprise,  for  so  small  a  sum  as  about  $549 
for  the  hall,  spars,  sails,  and  rigging,  does  indicate  a  very  strong 
opinion  in  those  present,  that  the  chances  of  saving  the  brig 
were  few,  and  her  situation  was  eminently  perilous.    The  bull, 
rigging,  and  other  appurtenances  sold  for  a  sum  less  than  one 
seventh  of  the  valuation  in  the  policy  of  insurance.     The  neces- 
sary repairs  to  put  the  brig  in  order,  if  she  should  be  gotten  off^ 
are  admitted  to  be  properly  estimated  at  $492.    To  these  must 
be  added,  the  expenses  for  the  rigging,  &g.  estimated  at  about 
$444,  and  of  getting  off  the  brig,  estimated  at  about  $1205, 
making  in  the  whole  an  outlay,  by  the  purchasers,  according  to 
their  estimate,  of  about  $2690,  a  sum  sufficiently  startling  to  be 
given  for  a  stranded  vessel,  valued  at  $4000  in  the  policy, 
and  in  all  probability  a  very  high  valuation,  and  then  in  a  state 
of  peril,  from  which  it  was  uncertain,  whether  she  could  ever  be 
delivered. 
It  is  said,  that  some  of  these  charges  and  expenditures  are 
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over-estimated  and  imaginary.  But  the  clerk  of  one  of  the  pur- 
chasers, who  settled  the  accounts,  swears,  that  the  whole  cost  of 
the  brig,  including  the  expense  of  getting  her  oS,  and  repairing 
her  and  her  outfits,  amounted  to  $2,494  73 ;  and  that  the  pur- 
chasers settled  the  account  between  themselves,  and  adjusted 
the  balance  upon  the  footing  of  that  amount.  Even  if  we  were 
to  strike  off  one  fifth  part  from  this  amount  for  any  supposed 
over-estimate,  it  would  still  appear,  that  an  expenditure  equal  to 
one  half  of  her  valuation  was  indispensable  to  restore  her  to  her 
former  state.  But  to  this  in  all  fairness  must  be  added  the  posi- 
tive risk  of  a  total  loss  of  the  brig  upon  the  shore.  In  point  of 
fact,  the  brig  was  afterwards  (as  we  have  seen)  sold  at  Bostoo 
for  $2,736,  so  that  even  in  the  successful  events,  which  were 
anticipated,  she  brought  little  more  than  an  indemnity  to  the 
purchasers. 

In  regard  to  the  opinions  of  the  witnesses,  that  the  brig  was 
capable  of  being  gotten  off,  and  that  farther  effi>rts  ought  to 
have  been  made  for  that  purpose,  there  is  the  testimony  of  Mr* 
North,  who  assisted  in  discharging  her,  who  speaks  pointedly 
and  a£Qrmatively  on  the  subject.  He  was  on  the  spot,  and  doubt- 
less he  is  on  that  account  a  witness  of  peculiar  competency. 
The  mate  and  one  of  the  seamen,  of  the  brig,  also  speak  to  the 
same  point  with  equal  decision.  But  their  testimony  is  of  less 
weight,  because  they  were  unacquainted  with  the  shore,  nei^er 
having  been  at  Nantucket  before  or  since  that  occasion.  Capu 
Adams,  also,  who  was  the  agent  of  the  underwriters,  expresses 
a  similar  opinion.  But  as  be  was  not  present,  while  the  brig  was 
ashore,  and  as  he  had  never  been  at  Nantucket  at  any  other 
time,  his  testimony  certainly  is  not  so  stringent,  as  it  otherwise 
would  be.  But,  what  is  most  material  in  the  consideration  of 
this  testimony  is,  that  so  far  as  it  respects  getting  off  the  brig,  it 
proceeds  upon  the  supposition,  that  the  weather  should  continue 
favorable,  and  no  storm  should  occur. 

If  the  case  were  to  be  decided  by  this  testimony  alone,  I  con- 


MAY  T£RM,  1835.  319 


The  Brig  Sarah  Ann. 


tsss,  that  I  should  incline  to  listen  to  it  with  great  confidence 
in  its  accuracy.    But  it  is  encountered  by  very  strong  testimony 
oo  the  other  side^  coming  from  numerous  witnesses,  inhabitants 
of  the  island,  who  are  well  acquamted  with  the  shore,  and  with 
the  situatioa  of  the  brig.    They  express  a  very  decided  opin- 
ioo,  that  the  conduct  of  the  master  in  directing  the  sale  was  pru- 
dent and  proper  under  the  circumstances ;  that  the  brig  was  in 
a  perilous  situation,  with  little  chance  of  being  gotten  off;  and 
in  case  of  a  storm,  with  almosLa  certainty  of  going  to  pieces ; 
that  the  brig  was  sold  for  as  much  as  she  was  worth  in  her  then 
situation,  and  for  more  than  some  of  them  were  willing  to  give. 
And  this,  in  an  especial  manner,  in  the  opinion  of  the  wreck- 
master,  who  went  on  board  in  the  morning  after  the  stranding, 
and  continued  to  assist  in  all  the  operations,  until  the  sale  was 
completed ;  and  his  judgment  must  have  had  great  weight  with 
the  master  in  all  that  he  did,  and  all  that  be  left  undone.   Un- 
der such  circumstances,  as  a  man  of  great  experience,  and  a 
public  officer,  and  entirely  disinterested,  I  cannot  but  place 
great  confidence  in  his  judgment.     He  had  peculiar  means  of 
forming  a  correct  judgment,  not  only  from  his  intimate  know- 
ledge of  the  coast,  and  the  disasters  thereon,  but  from  his  having 
been  often  employed  as  an  agent  in  cases  of  wrecked  vessels. 
He  is  fully  confirmed  in  all  his  statements  by  another  witness, 
who  has  also  acted  as  a  wreck-master  and  agent  for  a  considera- 
ble number  of  years,  and  assisted  in  all  the  arrangements  made 
in  the  case  of  the  Sarah  Ann,  who  says,  '^  that  if  the  brig  had 
not  gone  off  in  two  days  more,  in  my  opinion,  she  would  have 
been  all  in  pieces.    Where  she  lay  was  a  sandy  bank  and  bars 
without  her.     The  sand  was  continually  shifting  around  the 
Wreck  by  the  heave  of  the  sea." 

Now,  when  this  testimony  is  connected  with  other  established 
facts  in  the  case,  and  especially  with  the  season  of  the  year,  the 
imminent  danger  from  any  succeeding  stonns,  the  rareness  of 
any  successful  efforts  to  get  off  any  large  vessels  stranded  on 
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that  shore ;  and  the  actual  expenditure  of  a  sum,  fully  equal  to 
006  half  or  more  of  the  value  of  the  brig,  in  order  to  refit  ber, 
and  bring  her  to  a  suitable  market  for  sale,  it  does  seem  to  me 
difficult  to  resist  the  impression,  that  there  was  in  the  present 
case  a  moral  necessity  imposed  upon  the  master  to  sell.  I  do 
not  say,  that  the  case  is  beyond  all  doubt ;  but  it  appears  to  me 
established  by  a  weight  of  testimony  and  circumstances,  which  I 
am  not  at  liberty  to  resist. 

I  feel  the  less  difficulty  in  having  arrived  at  this  conclusion, 
because  if  I  had  felt  it  my  duty  to  decree  possession  to  the  libel- 
lants,  grounded  upon  the  invalidity  of  the  sale,  the  decree  must 
have  been  upon  the  terms  of  making  all  due  allowances  to  the 
claimants,  for  the  expenditures  of  the  original  purchasers  in  get- 
ting off  the  vessel  and  repairing  her.  This  is  the  case  of  a 
clear  bond  fide  purchase,  under  circumstances  calling  for  no  in- 
considerable indulgence,  even  if  the  strict  law  had  been  against 
the  title.  The  general  practice  of  the  Admiralty  in  all  such 
cases  is,  to  restore  possession  upon  making  compensation  for 
all  meliorations  by  the  purchaser.^  It  is  an  equitable  principle, 
analogous  to  that,  which  is  constantly  acted  upon  in  Courts  of 
Equity,  and  probably  borrowed  from  the  same  common  source, 
the  civil  law.  And  if  meliorations  ought  to  be  decreed  gen- 
erally, afortioriy  the  actual  disbursements  and  expenses  ought 
to  be  allowed,  which  were  incurred  to  deliver  the  vessel  from 
her  peril ;  ibr  they  are  in  the  nature  of  salvage.  Where,  in- 
deed, the  title  is  not  only  invalid,  but  the  transaction  is  tainted 
with  fraud  or  ill  faith  (which  is  not  pretended  in  the  present 
case),  the  rule  would  be  different. 

Upon  the  whole,  my  opinion  is,  that  the  decree  of  the  Dis- 
trict Court,  dismissing  the  libel,  must  be  affirmed  with  costs. 

^  See  the  Penectrance^  2  Rob.  R.  239.    Nostra  de  Conoeicas,  5  Rob. 
R.2d4. 
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Samuel  Jencks  i;.  Robert  B.  Coleman. 

The  proprieton  of  the  fteamboats  between  ProTidenoe  end  New  York  are 
eommon-carrien,  and,  as  anch,  bound  to  receive  all  persona  on  board,  to 
whose  character  and  conduct  there  is  no  reasonable  objection,  if  they  have 
suitable  acconunodations. 

They  may  rightfully  exclude  all  persons  of  bad  character  or  habits — alt 
whose  objects  are  in  any  way  to  interfere  with  their  interests,  or  to  disturb 
their  line  of  patronage,  and  all  who  refuse  to  obey  the  reasonable  regnla^ 
tions,  which  are  made  for  the  government  of  the  steamboat ;  and  they  may 
rightfully  inquire  Into  the  habits  or  motives  of  passengers,  who  offer  them- 
selves. 

An  innkeeper  would  not  be  bound  to  entertain  an  agent  of  a  rival  inn,  who 
•ought  to  decoy  away  his  customers. 

The  plaintiff  was  the  known  agent  of  the  TremorU  line  of  stage-coaches ; 
the  proprietors  of  the  steamboat  Benjamin  Franklin  had,  as  he  well  knew, 
entered  into  a  contract  with  the  Citizens*  Stage  Coach  Company,  to  carry 
passengers  between  Boston  and  Providence,  in  connexion  with,  and  to 
meet  the  steamboats.  The  plaintiff  had  been  in  the  habit  of  coming  on 
boaid  the  steamboat,  at  Providence  and  Newport,  for  the  purpose  of  soli- 
citing passengers  for  the  Tremont  line :  Heldj  If  the  jury  should  be  of 
opinion,  that  the  above  contract  was  reasonable  and  bond  fide,  and  not  en- 
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on  board  their  boats.  And  in  this  instance,  refused  to  permit 
the  plaintiff  to  take  passage  in  the  boat  for  Newport^  though  he 
tendered  the  customaiy  fare. 

The  cause  was  argued  hy  JR.  W.  Crreene  and  Daniel  Webster 
for  the  plaintiff,  and  hj  Bivers  and  Whipple  for  tbe  defendants* 

For  the  plaintiff  it  was  contended,  that  steamboat  proprietors 
were  common-carriers, — and  every  person,  conducting  himself 
with  propriety,  had  a  right  to  be  carried,  unless  he  had  forfeited 
that  right. 

The  plaintiff  in  this  instance  did  conduct  with  propriety,  and 
had  DOt  forfeited  his  right  to  be  carried,  by  any  improper  mis- 
conduct. 

The  steamboat  proprietors,  and  Citizens'  Coach  Company, 
had  attempted  to  establish  a  monopoly,  which  should  not  be 
countenanced,  it  being  against  the  public  interest.  Such  a  mo- 
nopoly operated  to  increase  the  price  and  prolong  the  time  of 
passage  from  Providence  to  Boston  ;  while  open  competition 
promoted  the  public  interest  and  convenience,  by  reducing  the 
fare  and  expeditmg  the  passage. 

The  plaintiff,  in  thb  instance,  requested  to  be  conveyed  from 
Providence  to  Newport;  during  which  passage,  it  was  well 
known,  no  passengers  were  to  be  solicited-^that  was  to  be 
done  only  on  the  passage  from  Newport  to  Providence. 

For  the  defendant^  it  was  contended,  that  the  contract  made 
by  the  steamboat  proprietors  and  the  Citizens'  Company,  was 
legal,  and  subserved  the  public  convenience,  and  the  interest  of 
the  proprietors  of  the  boats  and  stages.  It  insured  to  the  pas- 
sengers expeditious  passages  at  reasonable  prices ;  that  the  re- 
gulation, excluding  the  agents  of  the  Tremont  line  of  stages 
from  the  steamboats,  was  legal  and  just,  because  it  was  neces- 
sary to  promote  the  foregomg  objects,  to  wit :  the  public  con- 
venience, and  the  interests  of  the  proprietors  of  both  the  boats 
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(xrdiDary  circumstances,  iaipliedly  contracts  to  obey  such  regu- 
lations ;  and  may  justly  be  refused  a  passage,  if  be  wilfully  re- 
sists or  violates  them. 

Now,  what  are  tbe  circumstances  of  the  present  case  ?    Jencks 
(tbe  plaintiff)  was,  at  tbe  time,  the  known  agent  of  the  Tre- 
mont  line  of  stage  coaches.     The  proprietors  of  the  Benjamin 
Franklin  bad,  as  he  well  knew,  entered  into  a  contract  with  tbe 
owners  of  another  line  (tbe  Citizens'  Stage  Coach  Company) 
to  bring   passengers  from  Boston  to  Providence,  and  to  carry 
passengers  from  Providence  to  Boston,  in  connexion  with  and  to 
meet  the  steamboats  plying  between  New  York   and  Provi- 
dence,  and  belonging  to  the  proprietors  of  the  Franklin.     Such 
a  contract  was  important,  if  not  indispensable,  to  secure  uniform- 
ity, punctuality,  and  certainty  in  tbe  carriage  of  passengers  on 
both  routes ;  and  might  be  material  to  the  interests  of  the  pro- 
prietors of  those  steamboats.      Jencks  had  been  in  the  habit  of 
coming  on  board  these  steamboats  at  Providence,  and  going 
therein  to  Newport ;  and  commonly  of  coming  on  board  at  New- 
port, and  going  to  Providence,  avowedly  for  the  purpose  of  solbit- 
ing  passengers  for  the  Tremont  line,  and  thus  interfering  with 
the  patronage  intended  to  be  secured  to  the  Citizens'  line  by  the 
arrangements  made  with  tbe  steamboat  proprietors.     He  had« 
tbe  fullest  notice,  that  the  steamboat  proprietors  had  forbidden 
any  person  to  come  on  board  for  such  purposes,  as  incompatible 
with   their  interests.    At  the  time  when  he  came  on  board,  as 
m  the  declaration  mentioned,  there  was  every  reason  to  presume, 
that  he  was  on  board  for  his  ordinary  purposes  as  agent.     It 
has  been  said,  that  the. proprietors  had  no  right  to  inquire  into 
his  intent  or  motives.     I  cannot  admit  that  point.     I  think,  that 
the  proprietors  had  a  right  to  inquire  into  such  intent  and  mo- 
tives; and  to  act  upon  the  reasonable  presumptions,  which  arose 
m  regard  to  them.     Suppose  a  known  or  suspected  thief  were  to 
come  on  board ;  would  they  not  have  a  right  to  refuse  him  a  pas- 
sage ?  Might  they  not  justly  act  upon  the  presumption,  that  his 
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object  was  unlawful  ?  Suppose  a  person  were  to  come  on  board, 
who  was  habitually  drunk,  and  gross  in  his  behavior,  and  obecene 
in  his  language,  so  as  to  be  a  public  annoj'aace  ;  might  not  the 
proprietors  refuse  to  allow  him  a  passage  ?  I  think  they  might, 
upon  the  just  presumption  of  what  his  conduct  would  be. 

It  has  been  said  by  the  learned  counsel  for  the  plaintiff,  tbat 
Jencks  was  going  from  Providence  to  Newport,  and  not  coming 
back ;  and  that  in  going  down,  there  would,  from  the  very  natare 
of  the  object,  be  no  solicitation  of  passengers.  That  does  not 
necessarily  follow ;  for  he  might  be  engaged  in  making  prelimi- 
nary engagements  for  the  return  of  some  of  them  back  agaio. 
But,  supposing  there  were  no  such  solicitations,  actual  or  intend- 
ed, I  do  not  think  the  case  is  essentially  changed.  1  think,  tbat 
ihe  proprietors  of  the  steamboats  were  not  bound  to  take  s 
passenger  from  Providence  to  Newport,  whose  object  was,  as  a 
■taiioDed  agent  of  the  Tremont  line,  thereby  to  acquire  la<Mli- 
ties,  to  enable  him  successfully  to  interfere  with  the  interests  of 
these  proprietors,  or  to  do  them  an  injury  in  their  business.  Lot 
us  take  the  case  of  a  ferryman.  Is  he  bound  to  carry  a  passen- 
ger across  a  ferry,  whose  object  it  is  to  commit  a  trespass  upon 
his  lands  ?  A  case,  still  more  strongly  in  point,  and  which,  in 
my  judgment,  completely  meets  the  present,  is  tbat  of  an  ini^ 
keeper.  Suppose  passengers  are  accustomed  to  break&st,  oi 
dine,  or  sup  at  his  house ;  and  an  agent  is  employed  by  a  rival 
house,  at  the  distance  of  a  few  miles,  to  decoy  the  passengers 
away,  the  moment  they  arrive  at  the  inn ;  is  the  innkeeper 
bound  to  entertain  and  lodge  such  agent,  and  thereby  enable  him 
to  accomplish  the  very  objects  of  his  mission,  to  the  injury  or 
ruin  of  bis  own  interests  ?     I  think  not. 

been  also  said,  tbat  the  steamboat  proprietors  are 
carry  passengers  only  between  Providence  and  New 
i  not  to  transport  them  to  Boston.  Be  it  so,  that  they 
ibsolutely  bound.  Yet  they  have  a  right  to  make  a 
or  this  latter  purpose,  if  they  choose  ;  and  especially  if 
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it  will  fiicilitate  the  transportatioD  of  passengefs,  aod  increase  the 
patitmage  of  their  steamboats*  I  do  not  say,  that  they  have  a 
light  to  act  oppressively  in  such  cases.  But,  certainly,  they 
may  in  good  laith  make  such  contracts,  to  promote  their  own, 
as  well  as  the  public  interests. 

The  only  real  question,  then,  in  the  present  case  is,  whether 
the  conduct  of  the  steamboat  proprietors,  has  been  reasonable 
and  bond  fide. .  They  have  entered  into  a  contract,  with  the 
Citizens'  line  of  coaches,  to  carry  all  their  passengers  to  and 
from  Boston.     Is  this  contract  reasonable  in  itself;  and  not 
designed  to  create  an  oppressive  and  mischievous  monopoly? 
There  is  no  pretence  to  say,  that  any  passenger  in  the  steam- 
boat is.  bound  to  go  to  or  from  Boston  in  the  Citizens'  line.    He 
may  act  as  he  pleases.    It  has  been  said  by  the  learned  counsel 
for  the  plaintiff,  that  free  competition  is  best  for  the  public.  But 
diat  is  not  the  question  here.    Men  may  reasonably  diftr  from 
each  other  on  that  point.    Neither  is  the  question  here,  whether 
the  contract  with  the  Citizens'  line  was  indispensable,  or  abso* 
lutely  necessary,  in  order  to  ensure  the  carriage  of  the  passen- 
gers to  and  from  Boston.     But  the  true  question  is,  whether 
the  contract  is  reasonable  and  proper  in  itself,  and  entered  into 
^th  good  faith,  and  not  for  the  purpose  of  an  oppressive  mono- 
poly.    If  the  jury  find  the  contract  to  be  reasonable  and  proper 
in  itself,  and  not  oppressive,  and  they  believe  the  purpose  of 
Jencks  in  going  on  board  was  to  accomplish  the  objects  of  his 
agency,  and  in  violation  of  the  reasonable  regulations  of  the 
steamboat  proprietors,  then  their  verdict  ought  to  be  for  the 
defendant ;  otherwise,  to  be  for  the  plaintiff. 


Webster  kx  the  plaintiff,  then  requested  the  Court  tocharg 
That  the  jury  must  be  satisfied,  that  this  agreement  was  neces- 
sary or  clearly  expedient  for  the  public  interest,  and  the  interest 
of  the  proprietors  of  the  boats,  or  otherwise  the  captain  of  the 
boai  could  not  enforce  it,  by  refusing  the  pla'mtiff  a  passage  : — 
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Or,  that  the  defendant  must  show,  that  the  substantial  interest 
of  the  proprietors,  or  of  the  public,  required  an  arrangement, 
such  as  that  they  entered  into,  in  order  to  justify  their  refusal  to 
carry  the  plaintiff  for  the  cause  assigned." 

Tjie  Court  refused  to  give  instruction  in  the  naanner  and  form 
as  prayed ;  but  did  instruct  the  jury,  that  it  is  not  necessary  for 
the  defendant  to  prove,  that  the  contract  in  the  jcase  was  neces- 
sary to  accomplish  the  objects  therein  stated ;  but  it  is  sufficient, 
if  it  was  entered  into  by  the  steamboat  proprietor9'  bond  fide 
and  purely  for  the  purpose  of  their  own  interest,  and  the  accom- 
modation of  the  public,  from  their  belief  of  its  necessity,  or  its 
utility.  If  the  jury  should  be  of  opinion,  that  under  all  the 
circumstances  oPthe  case,  it  was  a  reasonable  contract,  and  the 
exclusion  of  the  plaintiff  was  a  reasonable  and  proper  regulation, 
to  carry  it  into  eSocl  on  the  part  of  the  steamboat  proprietors, 
then  their  verdict  ought  to  be  in  favor  of  the  defendant ;  other- 
Wise,  in  favor  of  the  plaintiff.     Verdict  for  defendant. 


RicHABD  Taylor  and  Wife  v.  Martin  Lutber. 

■ 

A  general  answer  in  Chancery  overtulet  the  pleas. 

Where  the  plaintiff,  in  his  BiU  in  Chancery,  directly  charged  apon  the  de- 
fendant, that  he  had  made  and  entered  into  a  certain  agreement,  a  simple 
denial  by  the  defendant  in  his  answer  "  according  to  his  recoUecH&n  and 
bdirf^*  is  insufficient,  and  must  be  treated  as  a  mere  evasion. 

There  is  nothing  in  the  Statute  of  Frauds  in  Rhode  Island  (which  is  a  copy 
of  the  English  Statute,  29  Car.  2,  ch.  8,  §  4),  rendering  parol  evidence 
inadmissible,  to  show,  that  an  absolute  deed  was  intended  as  a  mortgage, 
and  that  the  defeasance  has  been  omitted  or  destroyed  by  fraud  or  mistake, 
or  omitted  by  design,  upon  mutual  confidence  between  the  parties. 

The  grantors,  in  deeds  of  release  and  quitclaim,  are  competent  witnesses  to 
show,  that  their  estate  was  not  absolute,  but  a  mortgage,  of  which  their 
grantees  had  notice  at  the  time  of  the  conveyance  to  them. 
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SimbUj  that  the  grantor,  as  well  as  the  grantee,  if  not  otherwise  interested, 

is  a  competent  witness,  to  establish  the  original  deed  to  be  fraudulent. 
There  can  be  no  proofs  offered  of  matters  not  put  in  issue. 

oiUL  in  Equity  to  redeem  premises  asserted  to  be  mortgaged, 
and  for  relief  under  the  circumstances,  there  being  no  written 
declaration  of  a  mortgage.  ^ 

The  bill  alleged,  that  a  certain  conveyance  of  lands  in  Rhode 
Island  originally  made  in  October,  1821,  by  the  plaintifi  in  the 
right   of  the  wife,  to  one  Joseph  Almey,  and  afterwards,  in 
March,   1821,  assigned  by  Almey,  by  a  release  and  quitclaim, 
to  one   Josiah  Westcott,  and  afterwards  in  January,  1826,  by  a 
like  release  and  quitclaim,  assigned  by  Westcott  to  the  defend- 
ant, Martin  Luther,  and  afterwards  in  January,  1826,  mortgagied 
by  Ltutber  to  the  Central  Bank  in  Rhode  Island,  for  the  sum  of 
9  500,  was  made  to  Almey  upon  mortgage  as  security  for  a 
debt  due  to  him ;  although  the  conveyance'  purported  on  its  iace 
to  be  absolute,  upon  a  parol  agreement  between  the  parties ; 
that  the  assignments  thereof  were  successively  made  to  Westcott 
and  Liuther,  with  full  knowledge  thereof;  and  that  the  latter,  on 
receiving  the  assignment  to  him,  agreed  to  execute  a  written 
defeasance  to  this  effect ;  and  that  the  mortgage  to  the  Central 
Bank  was  made  with  the  consent  of  the  plaintiffi,  to  discharge 
the  prior  incumbrances.    The  prayer  of  the  B31  was  to  have  a 
declaration,  that  Luther  so  held  the  premises  in  mortgage,  and 
that  the  plaintiffi  might  be  permitted  to  redeem  the  mortgage, 
or  that  Luther  might  be  decreed  to  execute  a  written  defeasance, 
80  as  to  make  the  conveyance  operate  as  a  mortgage ;  and  that 
the  plaintiffi  might  have  such  other  reUef  as  the  circumstances 
might  require.     No  other  person  but  Luther  was  made  a  party 
defendant  to  the  Bill.    The  defendant  put  m  three  several  and 
&Unct  pleas  in  bar  to  the  suit,  and  then  put  in  a  general 
answer.  The  matter  of  these  pleas  in  effect,  was,  that  the  origi- 
nal conveyance  to  Almey  was  absolute,  and  without  any  de- 
feasance or  written  condition ;  and,  that,  without  such  defeasance 
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or  written  cooditioo,  under  the  Statutes  of  Rhode  Island 
specting  conveyances,  and  frauds,  and  perjuries,  there  could  not 
he  any  relief  to  the  plainti^  against  the  assignees.  The  cause 
now  came  on  ibr  argument,  upon  the  whole  merits,  upon  the 
pleadings,  and  answer  and  proofe  in  the  cause,  the  general  repli- 
catioa  heing  put  in  to  the  answer. 

WhippUy  ibr  the  plaintifi,  cited  1  Powell  on  Mortg.  Rand's 
edition,  121  note;  4  Kent  Comm.  142-^  (2d  edit.);  Roach  v. 
Corine,  9  Wend.  R.  227  ;  Reading  v.  Weston,  9  Con.  R.  120 ; 
Brotonv.  Dean,  3  Wend.  R.  208  ;  HoweUv.  Price,  1  P.  Will. 
R.  291 ;  Fhyer  v.  Lavingion,  1  P.  WilK  271. 

X  L.  TiUinghasi,  for  the  defendant,  cited,  with  regard  to 
the  difference  between  a  trust  to  recon vey,  and  a  mortgage,  Gm- 
i&ay  V.  Alexander,  7  Cranch  R.  479 ;  Lloyd  v.  LtgUt,  I  De9* 
saussure  R.  333 ;  Fitzpairick  v.  Smith,  1  Dessaussure  R.  341 ; 
iSk.  John  V.  Benedict,  16  Johns.  Ch.  R.  111.  Parol  evidence 
cannot  extend  or  limit  what  is  written,  1  Phillips  £v.  423, 448 ; 
Countesi  of  Rutland? s  case,  5  Coke  R.  26.  A  contract  cannot 
rest  partly  in  writing  and  partly  in  parol ;  ParJchurst  v.  F^an 
Courtlandt,  1  Johns.  Cb.  R.  282;  Staclcpole  v.  Arnold,  11 
Mass.  R.  27 ;  4  Cranch  R.  235 ;  2  Vesey,  Jr.  R.  243  ;  6  Ibid. 
876 ;  7  Ibid.  211 ;  13  Ibid.  377  ;  Scboales  &  Lefroy  R.  36; 
4  Brown  Ch.  R.  514. 

Stobt  J.  Before  proceeding  to  the  merits  of  the  cause  it 
may  be  proper  to  say  a  few  words  on  the  pleas  in  bar  put  in  by 
the  defendant.  I  do  not  go  into  the  particulars  of  these  pleas, 
though  I  have  no  doubt,  that  they  are  all  bad  in  substance,  be- 
cause, in  the  first  place,  in  a  Court  of  Equity,  double  pleading  of 
this  sort  is  not  allowable ;  and  in  the  next  place,  because  the 
answer,  not  being  special,  and  merely  in  support  of  the  matter 
of  the  pleas,  but  being  general,  overrules  the  pleas,  upon  the 
•euled  doctrines  of  the  Court.    So,  that  the  pleas  may  at  once 
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be  dismissed  without  further  observation^  and  the  cause  must 
stand  solely  upon  the  bill,  the  answer,  replication,  and  proofs  in 
support  of  the  averments  on  either  side. 

There  is  no  doubt,  that  the  defendant  claims  as  assignee  of 
the  premises,  under  the  releases  and  quitclaims  stated  in  the 
^Bill,  and  by  his  answer  he  expressly  so  admits.     The  defendant 
alsoy  in  his  answer,  expressly  denies,  that ''  to  his  recollection  or 
htlief*^   he  did  then  and  there,  or  ever  make  or  enter  into  any 
agreement  with  Westcott  or  the  plaintifis  or  Almey,  that  the 
deed  should  operate  as  a  noortgage,  or  that  the  premises  should 
be   redeemable  upon  the  payment  or  raising  of  any  sum  of 
money,  &c.  as  stated  in  the  bill.     Now,  these  matters  being 
directly  and  expressly  charged  upon  the  defendant  in  the  Bill, 
and  so  recent,  it  is  not  sufficient  for  him  to  deny  the  facts  '^  ac- 
cording to  his  recollection  or  belief."     To  such  allegations  under 
such  circumstances,  he  was  bound  to  make  a  positive  and  direct 
denial ;  and  a  denial,  according  to  his  recollection  or  belief,  must, 
under  such  circumstances,  be  treated  in  a  Court  of  Equity  as  a 
mere  evasion.'     The  defendant  also  denied,  according  "  to  his 
recollection  or  belief"  (but  in  no  other  manner)  notice  of  any 
such  agreements  with  Almey  and  Westcott,  as  are  set  up  in  the 
bill.     And  I  must  say,  that  this  does  not  appear  to  be  a  matter 
of  mere  inadvertence  and  mistake  ;  but  in  the  whole  structure  of 
the  answer,  there  is  a  studied  choice  of  phraseology  to  escape 
fiom  any  direct  answer  to  the  allegations  in  the  bill,  as  to  an 
agreement  on  his  own  part,  or  as  to  any  parol  agreements  be- 
tween the  plaintifis  and  Almey  or  Westcott,  to  cut  down  the 
absolute  conveyance  to  a  mere  mortgage. 

The  defence,  as  asserted  in  the  answer,  (for  to  that  only  can 
the  Court  look,  and  not  travel  into  other  matters  not  contained 
in  the  bill  or  answer),  is  in  substance,  that  the  plaintiffi  are  not, 
]upon  their  own  shewing,  entitled  to  maintain  their  bill,  because 

'  See  Harrison  Cb.  Pr.  181, 182.    Coop.  £q.  Plead.  314. 
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a  parol  agreement  to  turn  a  conveyance,  which  is  absolute  up<Mi 
its  face,  into  a  mortgage,  is  utterly  void,  being  contrary  to  the 
statute  of  frauds  and  perjuries,  and  the  statute  respecting  con- 
veyances in  Rhode  Island.  If  this  defence  fails,  then  it  is  fiir- 
ther  asserted,  that  there  are  no  sufficient  proofs  in  the  cause  to 
establish  the  existence  of  such  a  parol  agreement.  « 

Let  us,  in  the  first  place,  consider,  how  the  case  stands  upon 
the  matter  of  law.  The  statute  of  frauds  and  perjuries  of  Rhode 
Island  (Digest  of  1798,  p.  473),  is  like  the  English  statute  of 
jfrauds  and  perjuries  (Stat.  29  Car.  2,  ch.  3,  ^  4),  and  re- 
quires every  contract  for  the  sale  of  lands  to  be  in  writing.  But 
nothing  is  better  settled  than,  that  the  true  construction  of  this 
statute  does  not  exclude  the  enforcement  of  parol  agreements 
respecting  the  sale  of  lands  in  cases  of  fraud ;  for,  as  it  has 
been  very  emphatically  said,  that  would  be  to  make  a  statute 
purposely  made  to  prevent  firauds,  the  veriest  instrument  of 
frauds.^  The  whole  class  of  cases,  in  which  Courts  of  Equity  act 
in  enforcing  contracts  for  the  sale  of  lands  in  cases  of  part  per- 
formance, turns  upon  this  general  doctrine.  It  is  laid  down  with 
great  clearness  and  strength  by  my  learned  friend  Mr.  Chancellor 
Kent,  in  his  Commentaries  (vol.  4,  143),  and  he  is  fully  borne 
out  by  the  authorities,  which  he  has  cited  (which  I  also  have 
examined),  and  also  by  other  authorities  in  pari  materia.  He 
states  it  thus  :  ^'  A  deed  absolute  upon  the  face  of  it,  and  though 
registered  as  a  deed,  will  be  valid  and  effectual  as  a  mortgage,  as 
between  the  parties,  if  it  was  intended  by  them  to  be  merely  a 
security  for  a  debt.  And  this  would  be  the  case,  though  the 
defeasance  was  by  an  agreement  resting  in  parol ;  for  parol  evi- 
dence is  admissible  to  show,  that  an  absolute  deed  was  intended 
as  a  mortgage,  and  that  the  defeasance  had  been  omitted  or  de- 
stroyed by  fraud  or  mistake.'"     It  is  the  same,  if  it  be  omitted 

'  See  Waiker  v.  Walker,  2  Atk.  100. 

*  See  also  Pym  v.  Blackburn,  3  Yes.  jr.  38  note  (a).    1  Powell  on 
Mortg.  lao,  Rand's  edition,  note  (2).    Walker  v.  Waiker,  2  Atk.  96, 99. 
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by  design,  upon  mutual  confidence  between  the  parties  ;  for  the 
violation  of  such  an  agreement  would  be  a  fraud  of  the  most 
flagrant  kind,  originating  in  an  open  breach  of  trust  against  con- 
science and  justice.  I  do  not  comment  upon  this  subject  at 
large,  because  it  seems  to  me  wholly  unnecessary,  in  the  present 
state  of  the  law,  to  do  more,  than  to  enunciate  the  principles, 
which  govern  cases  of  this  nature,  and  which  are  as  well  estab- 
lished as  any,  which  govern  any  branch  of  our  jurisprudence.  In 
the  present  case  there  is  no  pretence  to  say  that  Almey,  or 
Westcott,  or  the  defendant,  have  ever  paid  to  the  plaintifis  the 
full  value  of  the  land  ;  and,  indeed,  the  defendant  does  not  him- 
self assert  it,  as  a  distinct  matter  of  defence.  So  that,  if  the 
facts  are  fully  made  out,  and  the  plaintifis  are  remediless,  there 
vnil  have  been  perpetrated  a  gross  fraud  and  injustice  upon  the 
plaintiffi,  and  the  defendant  will  reap  the  full  reward  of  an 
iniquitous  bargain  on  his  side,  obtained  by  meditated  fraud  and 
deceit.  It  is  to  be  hoped,  that  the  morals  of  a  Court  of  Equity 
will  at  all  times  be  found  too  strong,  to  suffer  such  injustice  to 
go  unredressed. 

The  other  statute  of  Rhode  Island,  regulating  conveyances  of 
real  estate  (Digest  of  17%,  p.  263  to  p.  269),  provides  in  sub- 
stance, that  all  conveyances  of  lands  and  all  deeds  of  trust  and 
mortgage  whatsoever,  hereafter  executed,  shall  bd  void,  unless 
they  shall  be  acknowledged  and  recorded  in  the  manner  pre- 
scribed by  the  Act.  But  there  is  a  proviso,  that  the  same  deed, 
between  the  parties  and  their  heirs  shall  nevertheless  be  bind- 
ing. This  clause  presupposes  the  conveyance  to  be  in  writing, 
and  otherwise  duly  executed,  except  as  to  its  acknowledgment 
and  registration.  It  is  intended  for  the  protection  of  subsequent 
bond  fide  purchasers,  for  a  valuable  consideration  without  notice; 


Sugden  on  Vendors  (7th  edit.),  ch.  3,  §  3,  art  3,  p.  103.  Clarke  v.  LhmSy 
2  Cowen  R.  324.  iS/ee  v.  MamhaUan  Company,  1  Paige  R.  48.  Roach  v. 
Cowu,  9  Wend.  R.  297.    Reading  v.  Weston,  9  Conn.  R.  120. 
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and  it  is  difficult  to  perceire  any  applicatioa  whatsoever,  that  it 
has  to  the  case  before  the  Court.  It  is  not  doubted  or  denied 
in  this  case,  that  if  the  present  defendant  were  a  band  fide  pur- 
chaser, for  a  valuable  consideration,  without  any  notice  of  the 
trust  or  agreement  set  up  in  this  case,  he  would  be  completelj 
protected  against  the  present  claim. 

There  is  another  clause  in  the  same  statute,  which  provides, 
that,  whenever  any  bond  or  defeasance  or  other  instrument  shall 
be  executed,  which  shall  cause  any  deed  or  other  conveyaooe 
of  lands  to  operate  as  a  mortgage,  or  to  pass  an  .estate  redeema- 
ble, such  deed  or  instrument  shall  be  recorded,  and  it  shall  not 
cause  the  deed,  to  which  it  relates,  to  operate  as  a  mortgage, 
against  any  bom  fide  purchaser,  without  notice  of  the  incum- 
brance. This  clause  adaiits  of  similar  observations ;  and  so  fiv 
as  it  bears  upon  the  present  case,  it  demonstrates  that  notice  of 
the  incumbrance  would  deprive  the  party  of  his  absolute  thle, 
and  subject  him  to  be  deemed  a  mere  mortgagee. 

So  that  we  may  dismiss  all  farther  consideration  of  the  statutes 
set  up  in  the  defence  ;  and  proceed  at  once  to  the  consideiatioo 
of  the  facts  of  the  case.  And,  here,  the  question  is,  in  the  first 
place,  whether  the  original  conveyance  to  Almey  was  intention- 
ally designed,  as  between  the  parties,  to  be  a  mortgage  ;  and  if 
so,  whether  knowledge  of  the  facts  was  brought  home  to  West- 
cott,  at  the  time  of  his  purchase  ;  and  to  Luther,  at  the  time  of 
his  purchase.  Now,  neither  Almey  nor  Westcott  are  made  par- 
ties to  the  bill  (as  with  great  propriety  they  might  have  been) ; 
but  their  depositions  have  been  taken  as  witnesses  in  the  case, 
in  behalf  of  the  plaintiffi.  And  the  first  objection  taken  by  the 
defendant  is,  to  the  competency  of  their  testimony.  It  is  said, 
that  they  are  both  grantors,  directly  or  mediately  to  the  defend- 
ant, and  that  as  grantors,  it  is  not  competent  for  them  to  be 
witnesses,  to  show,  that  the  estate  in  them  was  not  absolute, 
but  a  mortgage,  for  that  would  be  to  contradict  the  nature  and 
purport  of  their  grants. 
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Now,  in  the  first  place,  the  deeds  from  Almey  to  Westcott, 
and  from  Westcott  to  the  defendant,  are  mere  releases  of  all  the 
right,  title  and  interest,  that  they  respectively  bad  at  the  date  of 
their  deeds,  in  the  premises,  without  any  covenant  of  any  sort 
or  kind  whatsoever.  It  is  the  case,  therefore,  of  a  naked  release 
of  all  the  title,  which  the  witnesses  had  in  the  premises,  not 
warranting  that  they  had  any  title  whatsoever.  And  they  are 
now  called  upon  to  establish,  not  that  they  had  no  title  in  the 
premises ;  but  that  they  had  a  title  in  mortgage  only,  which 
they  did  convey  to  the  defendant,  and  of  which  he  had  full 
notice  at  the  time  of  the  conveyance.  '  I  confess  myself  utterly 
unakle  to  see,  under  such  circumstances,  what  ground  of  incom* 
petencj  exists  against  their  testimony.  They  have  no  interest 
whatsoever ;  and  they  are  not  called  upon  to  defeat  the  opera- 
tion  of  their  deed ;  but  only  to  state  what  their  right,  title  and 
interest  in  the  premises  was. 

The  ground  of  objection,  which  seems  to  be  relied  on,  is,  that 
the  witness,  qua  grantor,  is  inadmissible.    But  I  know  of  no 
such  disqualification  to  such  an  extent.     I  understand,  that  in 
this  country  it  has  been  settled  in  many  States,  contrary  to  the 
doctrine  now  established  in  England,  that  a  party  to  a  negotiable 
note  or  bill  of  exchange,  shall  not  be  admitted  as  a  witness  to 
show,  that  it  was  originally  void.    But  even  such  a  party  is  ad- 
missible, to  establish  any  subsequent  facts,  not  affecting  its  original 
validity,  when  he  gave  currency  to  it.    But  the  same  principle 
has  not  been  applied  to  parties  to  instruments  not  negotiable, 
nor  indeed  to  all  negotiable  instruments.    On  the  contrary,  in 
Massachusetts  it  has  been  held,  that  the  rule  (which  in  that  State 
strictly  excludes  parties  to  negotiable  notes  and  bills),  has  never 
been  applied  to  parties  to  bills  of  lading;*  or  to  parties  to  de^ds, 


^  See  Broum  v.  Babcocky  3  AlaflB.  R.  29.    EU  v.  Pc^fMon,  3  Mass.  R. 
569. 
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who  were  not  otherwise  interested.'  It  has  been  upon  this 
ground  held,  that  the  grantor  as  well  as  the  grantee,  if  not  other* 
wise  interested,  is  a  competent  witness  to  establish  the  original 
deed  to  be  fraudulent.  This  is  a  much  stronger  case,  than  the 
present ;  for  it  goes  to  establish  the  original  invalidity  of  the  deed, 
and  that  nothing  passed  by  it  from  the  grantor.  But  I  am  not 
aware,  that  the  doctrine  of  these  cases  has  been  overturned ;  and 
though  I  do  not  wish  now  to  decide  the  point,  I  confess,  that  I 
do  not  perceive  any  well-founded  objection  to  it.  But  I  have 
no  doubt  in  the  present  case,  that  Almey  and  Westcott  are  com- 
petent witnesses.  And  if  they  are  so,  their  testimony  is  quite 
decisive,  to  establish  the  merits  of  the  plaintiff's  case.  There 
is,  besides,  a  good  deal  of  corroborative  evidence;  and  it  is  by 
no  means  an  insignificant  circumstance,  that  the  defendant  claims 
a  title  merely  by  release ;  and  that  the  consideration  stated  in 
the  deed,  falls  so  very  far  below  that  stated  in  the  deed  to  Almey 
or  Westcott,  which  by  their  own  evidence  was  not  the  true  con- 
sideration ;  and  (as  I  have  already  said),  it  no  where  appears,  that 
the  value  paid  by  the  defendant  for  this  release  approached  to 
the  real  value  of  a  free  and  absolute  title  in  the  premises.  On 
the  contrary,  the  evidence  establishes,  that  it  b  little  more  than 
a  quarter  part  of  the  value. 

The  only  doubt,  that  could  be  entertained  in  the  present  case, 
is  upon  the  structure  of  the  bill  itself,  alleging  the  mortgage  to 
the  Cential  Bank,  but  not  making  the  corporation  a  party  to  the 
bill  for  a  redemption  and  an  account.  It  now  appears,  indeed, 
from  the  evidence  on  both  sides,  that  that  mortgage  has  been 
paid  and  discharged  by  the  defendant,  after  an  assignment  thereof 
to  some  other  persons ;  so  that  it  is  entirely  extinguished.  How 
it  should  have  happened,  that  this  most  material  fact  should  not 


^ /n^&tton<9  0/ fforcMier  V.  Eaton,  10  Mass.  R.  368.  HSlv.  Payson^S 
Mass.  R.  559.  Budge  v.  EggUaUm,  14  Mass.  R.  345.  Laktn  v.  jB(Qi«f, 
11  Maf0.  R.  4d8. 
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bare  found  its  way  into  the  bill,  as  a  dispensation  irom  making  the 
bank  or  its  assignees  parties  thereto,  I  do  not  well  understand. 
But,  as  it  now  in  fact  appears,  that  the  roc^gage  is  extinguished, 
and  the  defendant  has  not  put  any  matter  of  defence  upon  this 
bead,  it  does  not  seem  to  me  impracticable,  for  the  Court  to 
grant  the  relief  asked,  without  requiring  an  amendment  of  the 
bill  in  this  particular. 

In  regard  to  the  mortgages  of  the  premises,  by  the  defendant 
to  Edmund  S.  Waldron,  it  b  impossible  for  the  Court  judicially 
to  take  notice  of  them.  There  is  no  allegation  in  the  bill  or 
answer,  that  brings  them  before  the  Court ;  and  the  probata 
must  be  according  to  the  allegata;  or  in  other  words,  there 
can  be  no  proofs  of^red  of  matters  not  put  in  issue.  But  there 
•is  another  fatal  objection  in  their  way,  if  the  technical  difficulty 
could  (which  it  cannot)  be  overcome.  The  first  of  these  mort- 
gages, given  before  the  bill  was  filed,  has  been  discharged.  The 
second  was  given  after  the  bill  was  filed,  and  pendente  lite.  So 
that  neither  can  be  properly  available. 

There  must  be  a  decree,  declaring  the  premises*  to  be  redeem- 
able, and  the  cause  to  be  referred  to  a  Master,  to  take  an  account 
on  the  footing  of  the  conveyance,  as  a  mortgage ;  and  upon  the 
coming  in  of  the  Master's  report,  a  final  decree  will  be  made. 

The  following  is  a  sketch  of  the  decree,  which  was  entered  on 
the  foregoing  opinion. 

This  cause  came  on  to  be  heard  upon  the  bill  and  answer, 
and  replication  and  evidence  in  the  cause,  &c.  On  consider- 
atioD,  &c.,  It  is  ordered,  adjudged  and  decreed  by  the  Court, 
that  the  said  conveyance,  by  way  of  release  and  assignment  of 
the  premises,  in  the  pleadings  mentioned,  to  the  said  Martin 
Luther  (the  defendant),  be  and  hereby  is  declared  to  be,  not  an 
absolute  conveyance  and  assignment,  but  a  mere  mortgage  of  the 
premises  to  the  said  defendant,  and  as  such,  the  plaintiffi  are 
entitled  to  redeem  the  same,  upon  payment  of  all  moneys  and 
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just  claims,  which  the  said  defendant  bath  secured  to  him  by 
and  in  the  same  premises,  in  virtue  of  and  under  the  same  coo* 
yeyance  and  assignment;  and  it  is  hereby  decreed,  that  the 
plaintiffi  be  allowed  so  to  redeem  the  same  accordingly. 

And  it  is  further  ordered,  adjudged  and  decreed^  that  it  be 
referred  to  a  master  for  this  purpose,  to  take  an  account  in  the 
premises,  making  all  due  allowances,  and  charging  the  defendant 
with  all  receipts  and  profits  in  the  premises,  with  the  usual 
powers  of  masters  in  such  cases,  to  examine  the  parties,  and  to 
take  other  evidence  in  the  premises,  and  to  call  for  all  proper 
vouchers  and  papers ;  and  to  make  report  of  his  doings  in  the 
premises. 

And  all  further  orders  and  decrees  are  reserved  until  the 
coming  in  of  the  Master's  report. 


Isaac  Arnold  v.  Benjamin  Cliffobd. 

A  pfomisa  to  indemnify  another  f6t  doing  a  private  wrong,  or  oonmittiBf  a 
pablie  crime,  is  against  public  policy,  and  is  void  in  law.  Tiierefore,  a 
promise  to  indemnify  the  publisher  of  a  libel  is  void. 

The  liberty  of  the  press  does  not  sanction  the  publication  of  libels. 

This  was  an  action  on  the  case  for  a  libel,  by  publishing,  in 
April,  1835,  in  the  Providence  Republican  Herald,  a  false  and 
injurious  account  of  the  trial  of  a  cause,  in  which  the  plaintiff  was 
a  party.  There  was  a  special  plea  in  justification,  and  issue 
thereon. 

At  the  trial,  the  principal  question  was,  whether  the  publica- 
tion contained  a  true,  fair,  and  accurate  account  of  the  trial  of 
the  former  cause ;  and  it  was  argued  by  Tittinghast  and  Webster 
for  the  plaintiff,  and  by  Richard  W.  Greene  and  Whipple^  for 
the  defendant.  In  the  course  of  the  trial,  the  question  arose, 
whether,  supposing  the  publicatk>n  to  be  a  libel,  a  promise,  by 
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the  defendant,  to  indemnify  the  publisher,  was  valid  in  point  of 
law. 

Stort  J.  I  have  not  the  least  doubt  upon  this  point.  A 
pronuse  to  indemnify  another  for  doing  a  private  wrong,  or  for 
committing  a  public  crime,  is  against  public  policy,  and  is  void  in 
law.  It  is  common  leanuDg,  that  among  tort-feasors,  who  are 
knowingly  such,  there  can  be  no  contribution  for  damages  recov- 
ered against  any  one  of  them,  even  although  there  be  a  promise 
of  indemnity  or  contribution.  A  fortioriy  the  same  doctrine 
applies  to  cases  of  indemnity  for  the  commission  of  a  public 
crime.  No  one  ever  imagined,  that  a  promise  to  pay  for  the 
poisoning  of  another,  was  capable  of  being  enforced  in  a  court 
of  justice.  It  is  universally  treated  as  illegal,  it  being  against 
the  first  principles  of  justice,  and  morals,  and  religion.  The  man, 
who  is  hired  to  publish  a  libel  against  another,  is  guilty  of  an 
offence  equally  reprehensible  in  morals,  though  not  so  aggra- 
vated in  its  character;  for  the  publication  may  not  only  be 
ruinous  to  the  reputation  of  the  individual  aspersed ;  but  may 
involve  an  innocent  family  in  agonizing  distress,  and,  perhaps, 
destroy  its  peace  for  ever.  There  is  no  such  right  recognised  in 
civil  society,  or  at  least  in  our  forms  of  government,  as  the  right 
of  slandering  or  calumniating  another.  The  liberty  of  the  press 
does  not  include  the  right  to  publish  libels.  Much  less  does  it 
include  the  right  to  be  indemnified  against  the  just  legal  conse- 
quences of  such  publications.' 

Verdict  for  the  Plaintiff. 

^  8ee  the  caw  of  CMum  v.  Patmore^  1  Cromp.  Mees.  &  Rose.  73. 
8.  G.  4  Tyrwhitt  R.  677.    Pearson  v.  SkeUoriy  1  Mees.  &  Wels.  504. 
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American  citizen,  or  any  person  belonging  to  an  American  ahip,  ceases  to 
be  a  alaye,  since  no  such  person  can,  consistently  with  our  laws,  hold  him 
in  slavery. 

Indictment  for  a  capital  ofience,  in  being  engaged  in  the 
transportation  of  slaves^  contrary  to  the  fourth  section  of  the  Act 
of  15th  May,  1820,  ch.  113.     Plea,  Not  guilty. 

At  the  trial,  the  facts  were  substantially  as  follow  :  It  appear- 
ed that  Battiste  sailed  from  New  York,  in  July,  1834,  in  the 
brig  America,  a  vessel  belonging  to  the  Messrs.  Hathaway, 
Messrs.  Swain,  and  Mr.  Grinnell  of  New  Bedford.  The  Amer- 
ica was  bound  to  St.  Helena  or  a  market,  and  sailed  under  the 
command  of  Captab  Miller.  The  America  did  not  touch  at 
St.  Helena,  as  was  intended,  on  account  of  the  unfavorable 
winds,  but  proceeded  directly  to  the  coast  of  Africa,  and  first 
touched  at  Loando,  or  St.  Paul  de  Loando,  the  capital  of  the 
Portuguese  possessions  in  this  section  of  Africa, — a  city  of  some 
extent,  and  with  a  population  variously  estimated  from  3,000  to 
18,000.  Here  the  America  remained  about  three  weeks,  when 
she  sailed  south  to  Nova  Redondo,  and  finally  New  Benguela, 
or  St.  Phillippe.  From  this  port  she  sailed  to  St.  Helena,  and 
after  again  touching  at  the  ports  above-mentioned,  arrived  at 
Nova  Redondo,  where  for  the  first  time  she  received  on  board 
twelve  negro  slaves  as  passengers. 

These  negroes  were  brought  to  the  shore  hand-cuffed,  and 
chained  together,  attended  by  two  negroes,  a  Portuguese,  and  a 
aoldier.  Their  fetters  were  then  taken  off,  and  they  were  car- 
ried aboard  the  America,  without  making  any  resistance.  The 
negroes  were  young,  the  youngest  being  about  fourteen  years  of 
age.  That  afternoon  they  sailed  for  St.  Phillippe,  and  arrived 
the  next  day  between  two  and  three  o'clock.  The  harbor- 
master then  came  on  board,  and  the  usual  custom-house  regula- 
tions of  the  place  were  complied  with.  The  slaves,  with  some 
goods,  were  landed  the  next  morning  in  one  of  the  boats  of  the 
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The  case  was  argued  by  J.  MiUsy  Distiict  Attorney  for  the 
United  States,  aod  by  D.  Webster  and  C.  P.  Curtia  for  tbe  de- 
fendant. The  points  relied  on  by  tbe  counsel,  will  be  found 
stated  in  tbe  cbarge  of  the  Court. 

Stokt  J.  in  summing  up  to  tbe  jury,  said ;  Before  I  proceed 
to  the  merits  of  this  case,  I  wish  to  say  a  few  wordai  upon  a  point, 
suggested  by  tbe  argument  of  the  learned  counsel  for  tbe  pris- 
oner, upon  which  I  have  had  a  decided  opinion  during  my  whole 
professional  life.    It  is,  that  in  criminal  cases,  and  especially  in 
capital  cases,  the  jury  are  the  judges  of  tbe  law,  as  well  as  of 
tbe  feet.    My  opinbn  is,  that  the  jury  are  no  more  judges  of 
tbe  law  in  a  capital  or  other  criminal  case,  upon  the  plea  of  not 
guilty,  than  they  are  m  every  civil  case,  tried  upon  the  general 
issue,  .  In  each  of  these  cases,  their  verdict,-  when  general,  is 
necessarily  compounded  of  law  and  of  fact ;  aqd  includes  both. 
In  each  they  must  necessarily  determine  the  law,  as  well  as  the 
bet.    In  each,  they  have  the  physical  power  to  disregard  the 
law,  as  laid  down  to  them  by  the  Court.    But  I  deny,  that,  in 
any  case,  civil  or  criminal,  they  have  the  moral  right  to  decide 
the  law  according  to  their  own  notions,  or  pleasure.    On  the 
contrary,  I  hold  it  the  most  sacred  constitutional  right  of  every 
party  accused  of  a  crime,  that  tbe  jury  should  respond  as  to  the 
bets,  and  tbe  Court  as  to  the  law.    It  is  the  duty  of  the  Court 
to  instruct  the  jury  as-  to  the  law  ;  and  it  is  the  duty  of  the 
jury  to  follow  the  law,  as  it  is  laid  down  by  tbe  Court.     This  is 
the  right  of  every  citizen  ;  and  it  is  his  only  protection.     If  the 
jury  were  at  liberty  to  settle  the  law  for  themselves,  the  effect 
would  be,  not  only  that  the  law  itself  would  be  most  uncertain, 
from  tbe  different  views,  which  difierent  juries  might  take  of  it ; 
but  in  case  of  error,  there  would  be  no  remedy  or  redress  by  tbe 
injured  party  ;  for  the  Court  would  not  have  any  right  to  review 
the  law,  as  it  had  been  settled  by  the  jury.    Indeed,  it  would  be 
almost  impracticable  to  ascertain,  what  the  law,  as  settled  by  the 
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Neither  the  owners  nor  roaster  of  the  brig,  nor  Battiste,  nor  any 
of  the  crew,  bad  any  interest  or  property  in  these  negroes,  or  in 
the  sale  of  them.  Tbey  did  not  co-operate  in  making  tbem 
slaves,  or  in  perpetuating  their  state  of  slavery,  unless  the  mere 
transportation  of  them,  as  above-mentioned,  is  to  be  deemed 
such  an  act. 

Under  these  circumstances,  the  question  for  the  juiy  to  de- 
cide is,  whether  such  a  transportation  of  these  negroes  is  a 
capital  offence,  within  the  true  intent  of  the  act  of  the  15th  of 
May,  18520,  cb.  113.  The  question  is  not,  whether  the  de- 
fendant b  guilty  of  an  offence  against  some  law  of  the  United 
States ;  but  whether  he  is  guilty  of  the  very  o£knce  charged  in 
the  indictment.  I  have  no  doubt,  that  he  is  guilty  of  a  misde* 
meaner  under  the  second  section  of  the  act  of  the  10th  of  May, 
1800,  cb.  51,  as  that  act  has  been  construed  by  the  Supreme 
Court  of  the  United  States.'  But  that  is  unimportant  to  be 
considered  on  the  present  occasion. 

The  words  of  the  act  of  1820,  ch.  113,  sect.  4,  on  which  the 
present  indictment  is  framed,  are  as  follow :  **  That  if  any  citizen, 
be.  be.  or  any  person  whatever,  being  of  the  crew  or  ship's 
company  of  any  ship  at  vessel,  owned  in  whole  or  in  part,  or  navi- 
gated for,  or  in  behalf  of  any  citizen  or  citizens  of  the  United 
States,  shall  land  from  any  such  ship  or  vessel,  and  on  any  foreign 
shore,  seize  any  negro  or  mulatto,  not  held  to  service  or  labor 
by  the  laws  of  either  of  the  States  or  Territories,  with  intent  to 
make  such  negro  or  mulatto  a  slave  ;  or  shall  decoy,  or  forcibly 
hring  or  carry,  or  shall  receive  such  negro  or  mulatto,  on  board 
of  any  such  ship  or  vessel,  with  intent  as  aforesaid,  such  citizen 
or  person  shall  be  adjudged  a  pirate,  and  on  convictbn  thereof, 
be.  shall  suffer  death." 
The  language  of  thb  section  is  peculiar.    In  no  other  act  is 

^  SeeTheJlle»co,9WbeatonR.403to406.' 
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the  phrase  fouod  ^^  to  make  such  negroy  &c.  a  tlave.^'^  And 
the  first  questioD,  which  arises,  b,  what  did  Congress  mean  bj 
the  words  ^'to  make  a  slave."  It  is  the  intent  to  make  a 
slave,  which  constitutes  the  essence  of  the  offimce ;  for  neither 
the  seizing,  nor  forcibly  bringing,  or  carrying,  or  receiving  a 
negro  on  board,  is  any  offence  without  such  superadded  intent. 

It  is  argued  by  the  learned  counsel  for  the  prisoner,  that  in 
order  to  bring  the  case  within  the  purview  of  the  act,  it  is  indis- 
pensable, that  the  negro  should,  previously  to  the  seizing  or  car> 
rying  him  on  board,  have  been  free ;  for  if  he  were  not  pre- 
viously free,  the  party  could  in  no  just  sense  be  said  to  intend 
to  make  him  a  slave.  The  onus  probandi  would,  under  such 
<»rcumstances,  be  on  the  government  to  establish  the  fiict  of  the 
negro  being  free ;  and,  if  he  was  already  a  slave,  then  the  ease 
was  not  within  the  act. 

To  this  interpretation  of  the  act  I  cannot  yield  my  assent*  If 
it  be  well  founded,  the  act  becomes  a  mere  nullity ;  and  ais  use- 
less an  instance  of  inefficient  legislation,  as  could  well  have  been 
devised.  It  might  as  well  be  blotted  out  of  the  statute  book. 
Congress,  in  passing  the  act,  must  be  presumed  to  have 
been  well  acquainted  with  the  nature  and  course  of  the  slave 
trade.  The  known  intention  of  all  our  statutes  on  this  subject 
is  to  prohibit  the  traffic  in  African  slaves,  however  carried  on,  or 
in  other  words,  to  suppress  the  slave  trade  on  the  coast  of 
Africa.  Now,  by  the  very  course  of  this  trade,  it  would  be 
ahnost  a  moral  impossibility  to  trace  out  the  origin,  nativity,  or 
antecedent  political  state  of  any  negroes  found  on  the  coast  of 
Africa,  m  the  hands  of  the  slave  dealers.  The  negroes  them- 
selves, in  regard  to  whom  the  offence  should  be  committed, 
might,  and  ordinarily  would,  be  transported  to  some  other  ibr- 


>  See  the  Act  of  10th  of  May,  1800,  ch.  51.  Act  of  2d  of  March,  1807 
ch.  77.  Act  of  90th  of  April,  1818,  ch.  86.  Act  of  3d  of  March,  1819, 
ch-SM. 
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e^  country  without  aoy  possible  meaos  of  ascertaiDiog  their 
identity,  or  of  obtaiDing  evidence  as  to  their  previous  condition, 
long  befi)re  any  prosecution  could  take  place.  In  troth,  the 
mass  of  all  the  negroes  bought  and  sold  on  the  coast  would  be 
iband,  defactOy  in  a  state  of  slavery ;  and  to  punish  the  traffic, 
only  when  it  took  place  by  proof  of  the  sale,  or  carrying  away 
of  free  negroes,  would  be  to  establbh  a  prohibition,  in  mere 
mockery  of  the  avowed  oi^ts  of  public  justice.  If  Congresa 
intended  bona  fide  to  suppress  the  slave  trade,  they  must  have 
intended  to  suppress  the  traffic  in  slaves,  as  well  as  in  free  ne- 
groes on  the  coast.  They  must  have  intended  to  cut  off  that, 
which  was  the  common  and  usual  trade ;  that,  which  was  in  >  its 
own  nature  capable  of  proof;  and  not  such  an  ofienoe,  as  if  it 
existed,  could  scarcely  admit  of  clear  proof;  orif  proved,  wonld 
have  no  real  tendency  to  suppress  the  traffic. 

One  or  two  instances  may  be  put  to  illustrate  these  sugges- 
tions. According  to  the  argument,  if  an  American  ship  should 
be  employed  in  kidnapping  and  stealing  slaves  on  the  coast  of 
Africa  from  their  lawful  masters,  and  the  officers  of  such  ship 
should  forcibly  carry  them  to  another  foreign  country,  and  there 
sell  them  as  slaves,  it  would  not  be  an  offence  within  the  act. 
So,  if  an  American  ship  should  be  employed  in  buying  slaves, 
and  carrying  them  to  another  foreign  country,  with  an  intent  to 
sell  them  there  as  slaves ;  and  the  officers  of  the  ship  should 
actually  sell  them  in  such  foreign  country  as  slaves;  it  would 
also  be  no  offiaoce  witbin  the  act.  Now,  I  cannot  but  think,  that 
these  cases  must  have  heea  precisely  such  as  were  witbin  the 
contemplation  of  the  very  prohibition  of  the  Act  of  Congress. 
If  they  were  not,  the  Act  would  be  but  an  empty  sound,  and 
a  mere  nullity,  in  a  practical  sense.  The  construction,  con- 
tended for,  ought  not,  then,  to  be  adopted,  unless  it  be  the  natu« 
ral  or  necessary  interpretation  of  the  words.  If  there  be  an- 
other interpretation,  equally  natural  and  perfectly  consistent 
with  the  words,  and  carrying  into  efiect  the  apparent  intent  of 
the  Act,  that  ought  to  be  adopted  in  furtherance  of  public  justice. 
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whatsoever  to  bis  antecedent  state  or  condition,  whether  a  slave 
or  iree.  The  act  refers,  not  to  any  past  state  or  condition,  but 
to  the  intent  of  the  party  in  future,  viz.  to  make  the  negro  or  mu- 
latto a  slave.  The  o£fence  consists,  then,  not  merely  in  the  feet 
of  having  originally  impressed  upon  the  negro  or  mulatto  the 
character  of  a  slave ;  but  in  impressing  or  continuing  it  for  the 
future.  ^*  To  make  the  negro  a  slave  "  in  the  sense  of  the  Act, 
is  to  be  the  instrument  or  means  of  fixing  on  him  that  charac- 
ter in  future.  If  the  words  of  the  Act  had  been,  with  intent  to 
make  the  negro  or  mulatto  an  apprentice  for  life  or  for  years, 
instead  of  to  make  him  a  slave,  it  seems  to  me,  that  there  would 
be  Iktle  difficulty  in  construing  the  Act  to  refer  to  a  future  state, 
to  be  given  or  impressed  by  the  party  himself,  rather  than  to 
any  past  state,  whether  bond  or  free.  The  moment  an  African 
negro  or  mulatto  is  bought  on  the  coast  of  Africa  by  an  Amer- 
ican citizen,  or  by  any  person  belonging  to  an  American  ship, 
he  ceases  to  be  a  slave  ',  for  no  American  can,  consistently  with 
our  laws,  hold  him  in  slavery.  And  if  he  bought  him  with  an 
intent  to  hold  or  sell  htm  as  a  slave  thereafter,  and  received  him 
on  board  for  the  purpose  of  so  making  him  a  slave,  that  would 
bring  the  party  within  the  prohibition  of  the  Act.  My  opinion, 
therefore,  is,  that  to  convict  the  prisoner  upon  the  present  indict- 
ment, it  is  indispensable  to  show,  that  he  had  some  title  or  in- 
terest in  or  power  over  the  negroes  in  question,  so  as  to  be 
able  to  impress  upon  them  by  bis  own  act  the  character  of  slaves 
in  future,  and  that  he  intended  so  to  do.  If  he  had  no  title  or 
interest  in  these  slaves,  and  no  such  power  over  them ;  but  be 
was  merely  employed  in  the  transportation  of  them  for  hire  by 
the  owners  of  them  from  one  port  to  another  port  of  the  Portu- 
guese possessions,  then  (although  it  is  an  o&nce  under  our  laws) 
he  is  not  guilty  of  the  offence  charged  in  the  indictment,  even  if 
sucb  owners  of  the  slaves  intended  to  keep  them  m  slavery  in 
future. 

My  reasons  for  this  opinion  may  be  shortly  given.    These 
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are  provinces  or  possessions  on  the  African  coast  belonging  to 
the  Portuguese  government,  and  under  the  regular  administra- 
tion of  Portuguese  authorities  duly  established  there.  We  all 
know,  that  domestic  slavery  is  established  or  at  least  recognised 
as  a  legitimate  state  in  the  Portuguese  provinces  and  possessions. 
These  negroes,  being  (as  is  supposed)  slaves,  were  trans- 
ported from  one  province  or  possession  to  another  province  or 
possession  of  the  same  sovereignty.  And  if  such  a  transporta- 
tion of  slaves  be,  under  the  Ad  of  1820,  a  capital  ofl^ce,  then 
it  would  be  equally  a  capital  offence  under  the  same  Act  for  an 
American  ship  to  transport  a  Spanish  merchant  with  his  domes- 
tic slaves,  merely  as  passengers  for  hire,  from  one  port  of  the 
Island  of  Cuba  to  another ;  as,  for  instance,  from  Matanzas  to 
Havanna.  The  cases  are  exactly  parallel.  Now,  it  seems  to 
me  impossible  to  believe,  that  Congress  could  have  intended  to 
punish  capitally,  as  a  piracy,  such  an  act  as  the  mere  transport- 
ation of  slaves  from  one  port  to  another  of  the  same  country. 
It  would  confound  all  moral  distinctions  in  regard  to  crimes.  It 
would  punish  an  act  involving  not  the  slightest  moral  turpitude, 
in  the  same  manner,  as  it  would  punish  the  hardened  atrocity, 
inhumanity,  and  horrible  iniquities  attending  the  slave  trade  on 
the  coast  of  Africa.  It  woiild  strike  us  all  with  astonishment, 
that  Congress  should  make  the  mere  transportation  of  a  negro 
slave,  as  a  passenger  for  hire,  from  one  port  to  another  of  the 
same  country,  an  o&nce  of  equal  enormity  with  kidnapping  or 
stealing  negroes  on  a  foreign  coast,  and  selling  them  to  perpetual 
bondage  in  another  foreign  country.  If  we  could  strip  the  pre- 
sent case  of  the  associations  connected  with  its  localitiesr  on  the 
coast  of  Africa,  where  we  know  the  slave  trade  exists  with  all 
its  unnumbered  horrors,  there  would  be  no  difficulty  in  believing, 
tbat  the  mere  act  of  transporting  slaves,  as  passengeis  for  hire, 
without  any  interest  or  title  in  them,  and  without  any  intention 
to  fix  upon  them,  by  any  personal  act,  the  state  of  future  slavery, 
could  not  be  the  offence  intended  by  the  Act  of  Congress.    The 
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transportation  of  slaves  for  hire,  from  one  port  to  another  of  the 
Portuguese  settlements  on  the  coast  of  Africa,  though  it  may 
there  facilitate  the  operations  of  the  slave  dealer,  is  not  in  sub- 
stance a  diffisrent  case  from  transporting  the  same  slaves  from 
one  port  to  another  in  the  Brazils  or  in  Portugal. 

There  is  another  consideration,  not  wholly  without  weight  in 
this  cause.  In  the  other  acts  against  the  slave  trade,  the  trans- 
portation of  slaves  from  the  coast  of  Africa,  and  from  one  foreign 
country  to  another,  is  in  express  terms  prohibited/  If  the  Le- 
gislature had  intended  to  increase  the  punishment,  and  to  make 
the  mere  transportation  of  slaves  a  capital  offence^  it  would  be 
natural  to  expect,  in  the  present  Act,  some  language  significant 
of  that  intent,  like  that  found  in  the  former  Acts.  The  very 
omission,  therefore,  of  the  appropriate  phraseology,  furnishes  a 
presuRiption,  that  the  Legislature  had  some  other  and  diffiirent 
oflfence  in  their  view. 

Mem.  After  this  charge  the  jury  found  a  verdict  of  not  guilty 
for  the  prisoner.  He  was  afterwards  indicted  on  the  second  sec- 
tion of  the  Act  of  1800,  ch.  51,  and  was  admitted  to  plead  nolo 
contendere ;  and  thereupon  he  received  sentence  for  the  oflfence. 


William  Briggs,  in  Equity  v,  Arthur  French. 

A  conveyance  had  been  made  of  certain  lands,  on  the  7th  of  May,  1829. 
Before  it  could  be  properly  recorded,  the  defendant  attached  these  lands, 
to  secure  a  note  signed  by  the  grantors,  on  the  8th  of  May,  1829,  the  day 
following  the  execution  of  the  coDveyance,  and  payable  in  thirty  days, 
but  which  was  anCe-dated,  aa  of  the  3d  April  preceding,  being  the  time 
when  the  goods,  which  formed  the  consideration  of  it,  had  been  sold  on  a 

'  See  Act  <^1600,  eb.  51,  $  8.    Act  of  1807,  ch.  77,  §  4.    Act  of  1818, 
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credit  of  lix  monthf .  Hddf  that  the  ftnie-dating  the  note,  and  creating  a 
preeent  debt,  on  which  the  attachment  of  the  landf  wae  made,  waa  a  fiaod 
upon  the  granteea,  and  did  not  disturb  their  rights  under  the  conveyance* 
whatever  might  be  the  validity  of  the  proceeding,  as  between  the  parties. 

A  conveyance,  which  purports  to  be  bond  fide,  and  for  a  valuable  coondera- 
tion,  will  be  taken  to  be  so,  until  the  contrary  is  shown. 

A  conveyance  made  by  a  citizen  of  one  State,  to  a  citizen  of  another  State» 
for  the  purpose  of  enabling  the  latter,  to  maintain  a  suit  on  it,  in  a  Court 
of  the  United  States,  vests  a  legal  title  as  between  the  parties ;  and  a 
stranger,  not  claiming  under  either  of  the  parties,  has  no  tight  to  inquire 
into  the  motive  of  the  conveyance.  QiMsre,  if  the  grantee  would  hold  hia 
title  subject  to  the  equities  it  had  in  the  hands  of  the  grantor. 

If  a  citizen  removes  from  one  State  to  another,  in  order  to  prosecute  suits  in 
the  Courts  of  the  United  States,  provided  the  removal  be  real,  the  motive 
of  the  act  cannot  be  inquired  into. 

The  Judiciary  Act  of  1789,  ch.  20,  §  11,  contains  the  following  exception; 
"  Nor  shall  any  District  or  Circuit  Court  have  cognizance  of  any  suit,  to 
recover  the  contents  of  any  promissory  note,  or  other  chose  in  action,  in 
favor  of  an  assignee,  unless  a  suit  might  have  been  prosecuted  in  aoeh 
Court  to  recover  the  said  contents,  if  no  assignment  had  been  made,  except 
in  cases  of  bills  of  exchange ;"  Hdd  that  this  does  not  apply,  either  directly 
or  constructively,  to  a  conveyance  of  lands  from  a  citizen  of  one  State  to 
a  citizen  of  another  State. 

^tMsrtf,  as  to  the  authority  of  the  cases,  MaxwdV9  Leuee  v.  Levy,  (S  Dall. 
R.  difl,  S.  C.  4  DaU.  R.  830)  and  Hursrt  Lessee  v.  MeJfeU  (1  Wash.  C.  C. 
R.  70,  83). 

Q;uarej  if  an  attachment  by  a  creditor  will  overreach  the  title  of  a  prior 
grantee  from  the  debtor,  unless  he  has  been  guilty  of  laches,  in  recording 
his  deed  ?  If  he  records  it  within  a  reasonable  time,  can  it  be  defeated  by 
an  intermediate  attachment  ? 

QiMers.  Where  a  conveyance  is  made  by  one  partner  of  his  separate  property 
to  his  private  creditor,  can  a  creditor  of  the  firm,  by  an  attachment  laid 
before  the  deed  of  conveyance  is  recorded,  defeat  the  prior  title  of  toeh 
private  creditor  ?    If  he  may  at  law,  can  he  in  equity  ? 

Qiusre,  as  to  the  effect,  both  in  law  and  equity,  of  an  attachment  maile  after 
the  execution  of  a  hond  fide  conveyance  and  before  the  recording  of  it 

Bill  in  Equity.  The  bill  set  out  a  fraudulent  attachment,  and 
levy  of  the  defendant,  by  a  contrivance  with  his  debtor,  upon 
land  sold  by  the  latter  to  the  plaintiff,  situate  in  New  Hampshire, 
before  the  deed  of  conveyance  to  the  plaintiff  was  recorded,  and 
charged  the  defendant  with  fuU  notice  of  all  the  facts.    The  bill 
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prayed,  that  the  defendant  might,  by  injunction,  be  restrained 
from  selling  or  conveying  the  land ;  that  the  levy  might  be 
declared  fraudulent ;  that  the  defendant  might  release  his  claim 
with  warranty  against  all  acts  done  by  him ;  and  that  the  plam- 
tiff  might  be  quieted  in  his  present  possession  of  the  premises. 
A  demurrer  to  the  bill  for  want  of  equity  was  overruled  at  a 
former  term.     (S.  C.  1  Sumner  R.  604). 

At  this  term,  the  cause  was  heard  on  the  bill  and  answer  and 
proofs  in  the  case.  The  material  facts  appear  in  the  opinion  of  the 
Court.    «r.  Ma$on  for  the  plaintiff;  and  Aylwin  for  the  defendant. 

Stort  J.  delivered  the  opinion  of  the  Court  to  the  following 
efiect.  The  defendant  claims  tide  to  the  land  in  controversy 
under  a  levy  on  an  execution,  duly  issued  on  a  judgment  ren- 
dered after  an  attachment  of  the  land  upon  meme  process.  The 
title  of  the  plaintiff  is  under  a  conveyance  previously  made  by 
George  A.  Hodges  to  Jonathan  Hodges  and  others,  of  the  same 
land.  The  conveyance  was  made  in  Boston ;  and  before  it  could 
be  put  on  record  in  the  Registry  of  Deeds  for  the  county  of 
Sullivan,  in  the  State  of  New  Hampshire  (where  the  land  lies), 
although  due  diligence  was  used  for  this  purpose,  the  defendant 
bad  made  his  attachment. 

The  first  question  is,  whether  the  defendant  had,  at  the  time 
of  making  bis  attachment,  notice  of  the  conveyance  of  the  same 
land  so  made  to  Jonathan  Hodges  and  others.  My  opinion  is, 
that  the  evidence  establishes  this  fact  beyond  reasonable  contro* 
versy.  Although  the  defendant's  answer  is  evasive  and  unsatis- 
factory in  its  form,  yet  it  admits  enough  of  knowledge  of  the 
conveyance,  to  have  put  the  party  upon  further  inquiry.  He 
knew  the  lact  of  an  assignment  having  been  made  by  6.  A. 
Hodges,  upon  his  failure,  to  Jonathan  Hodges  and  others  (the 
grantees)  for  the  benefit  of  themselves  and  other  creditors ;  and 
he  actually  summoned  them  as  trustees  in  a  trustee  process, 
before  he  made  any  attachment.  Now,  that  assignment  conveyed 
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cooFeyance  to  Lovel  an^t  Delano,  under  whom  the  plaintiff 
claims  title,  was  for  a  full  consideration.  The  defence  then, 
fiuls  for  the  want  of  any  suitable  proofs. 

But  [  take  thb  occasion  to  say,  that  I  am  by  no  means  pre- 
pared to  admit  the  doctrine,  which  this  point  of  the  defence 
supposes.  I  am  yet  to  learn,  that  a  conveyance  made  by  a  party 
to  a  citizen  of  another  State,  for  the  purpose  of  enabling  the  lat^ 
ter  to  maintain  a  suit  on  it  in  a  Court  of  the  United  States,  is 
not  in  point  of  law  operative  to  pass  the  legal  title  between  the 
parties.  I  know  of  no  law,  that  prohibits  such  a  conveyance,  or 
declares  it  inoperative.  Nor  do  I  well  understand,  how  a  mere 
stranger  to  the  utie,  not  claiming  under  either  of  the  parties,  has 
a  right  to  inquire  into  the  motive  of  such  a  conveyance.  The 
most,  it  seems  to  me,  that  can  arise  from  establishing  a  convey- 
ance to  be  of  this  sort,  is  to  throw  back  the  plaintiff  upon  the 
sanoe  equities,  which  would  have  applied  to  the  title  in  the 
hands  of  his  grantor.  But  I  cannot  perceive,  how  it  defeats  the 
legal  estate  vested  in  him  by  the  conveyance.  He  may  hold 
the  legal  estate  as  trustee  for  the  grantor ;  but,  that  does  not 
uSkci  the  legal  validity  of  the  conveyance.  Any  man  has  a 
right  to  convey  his  estate  in  trust  for  himself,  unless  such  trust 
be  prohibited  by  law.  1  know  of  no  such  law  applicable  to  a 
case  of  this  sort. 

It  is  every  day's  practice  for  a  citizen  of  one  State  to  remove 
to  another  State,  to  become  a  citizen  of  the  latter,  in  order  to 
enable  him  to  prosecute  suits  and  assert  interests  in  the  Courts 
of  the  United  States.  And,  provided  the  removal  be  real  and 
not  merely  nominal ;  and  he  has  truly  become  a  citizen  of  another 
State,  I  have  never  understood,  that  his  motive  for  the  act  is 
inquirabie  into;  or,  if  his  motive  is  to  prosecute  a  suit  in  the 
Courts  of  the  United  States,  that  such  a  motive  would  defeat  his 
right  so  to  sue.  It  might  be  a  circumstance  to  call  in  question 
the  bwia  fides  and  reality  of  the  removal  or  change  of  domicil. 
But  if  the  new  citizenship  is  really  and  truly  acquired,  his  right 
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to  sue  is  a  legitimate,  constitutioDal  and  legal  coDsequence,  not 
to  be  impeached  by  the  motive  of  his  removal.  But  it  is  said, 
that  such  a  conveyance  is  a  fraud  upon  and  an  evasion  of  the 
laws  of  the  United  States.  Of  what  laws  ?  I  know  of  no  law 
of  the  United  States,  which  declares  such  a  conveyance  void,  or 
in  the  slightest  manner  alludes  to  it.  The  Constitution  declares, 
that  the  judicial  power  of  the  United  States  shall  extend  to 
'^  controversies  ''  between  citizens  of  different  States.  The  mo- 
ment such  a  conveyance  b  made,  if  the  legal  title  passes,  there 
does  exist  a  ^*  controversy ''  between  the  grantee,  and  any  ad- 
verse claimant,  who  b  a  citizen  of  another  State  to  which  the 
terms  apply.  The  Judiciary  Act  of  1789,  ch.  20,  ^  11,  de- 
clares, that  the  Circuit  Courts  shall  have  jurisdiction,  among 
other  things,  of  "  suits  "  between  a  citizen  of  the  State,  where 
the  suit  is  brought,  and  a  citizen  of  another  State.  Now,  the 
present  suit  precisely  answers  that  description.  The  plaintiff  is 
bond  fide  a  citizen  of  New  Hampshire,  and  the  defendant  is 
bona  fide  a  citizen  of  Massachusetts  ;  and  they  have  a  '^  contro- 
versy "  with  each  other  founded  upon  adverse  legal  rights,  and 
upon  equities  attached  thereto. 

But  it  is  said,  that  the  conveyance  is  an  evasion  of  the  laws  of 
the  United  States,  because,  in  the  11th  section  of  the  Judiciary 
Act,  of  1789,  ch.  20,  there  is  an  express  exception  in  these 
words;  '^Nor  shall  any  District  or  Circuit  Court  have  cogni- 
zance of  any  suit  to  recover  the  contents  of  any  promissory  note 
or  other  chose  in  action  in  favor  of  an  assignee,  unless  a  suit 
might  have  been  prosecuted  in  such  Court,  to  recover  the  said 
contents,  if  no  assignment  had  been  made,  except  in  cases  of 
foreign  bills  of  exchange  ";  and  that  the  present  case  falls  witbin 
the  equity  of  this  exception.  That  is  begging  the  whole  question. 
The  exception  itself  supposes,  that,  but  for  the  provision,  such 
notes  and  choses  in  action  might  have  been  sued  by  any  assignee 
in  the  Courts  of  the  United  States.  It  excepts,  then,  from  the 
general  words  of  the  section  such  cases^  and  such  cases  only, 
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as  fall  witbin  the  excepiion  ;  leaving  all  others  within  the  ordi- 
nary operation  of  the  enacting  clause.     Now,  the  exception 
extends  to  promissory  notes  and  choses  in  action.     The  present 
suit  is  not  founded  upon  either.     It  is  founded  upon  a  convey- 
ance of  a  title  to  land^  good  (as  far  as  appears)  by  the  lex  lod 
sittu.      The  laws  of    New    Hampshire  no  where   condemn, 
prohibit,  or  repudiate  such  a  conveyance,  either  directly  or  con- 
structively.    The  words,  then,  of  the  exception  do  not  apply  to 
the  case.     It  is  a  case  within  the  general  descriptive  words  as 
to  suitors,  founding  the  jurisdiction  of  the  Circuit  Court.     The 
section,  not  having  prohibited  all  assignments,  but  only  assign- 
ments of  notes,  and  choses  in  action,  by  implication,  leaves  all 
other  assignments  operative.     Excepiio  probat  regvlam.     Con- 
gress might  doubtless  have  prohibited  the  Circuit  Courts  from 
taking  jurisdiction  in  cases  of  this  sort,  if  they  had  chosen  so  to 
do.     What  they  might  do  is  one  thing ;  what  they  have  done  is 
quite  another.     Until  there  is  some  act  of  Congress  ^hown, 
which  prohibits  a  suit  of  this  sort,  between  citizens  of  different 
States,  I  do  not  well  see,  how  it  is  to  be  treated  as  an  evasion 
of  the  laws  of  the  United  States,  because  other  cases  are  prohi- 
bited.    I  know  of  no  right  of  the  Courts  of  justice  of  the  Union 
to  create  exceptions  to  their  own  jurisdiction,  which  the  acts  of 
Congress  have  not  created.    We  are  not  at  liberty  to  extend 
exceptions  beyond   the  ordinary  reasonable  meaning  of  the 
terms  of  a  law,  upon  any  rational  equities,  not  included  in  these 
terms. 

The  cases  otMaxwelPs  Lessee  v.  Levy  (2Dall.  R.  381,  and 
more  fully  reported  in  4  Dall.  R.  330),  has  been  much  pressed 
upon  the  Court,  as  directly  in  point  in  support  of  this  objection 
to  the  jurisdiction.  It  is  so ;  but  with  the  greatest  deference  to 
the  learned  Judge  (Mr.  Justice  Iredell)  who  decided  that  case, 
I  am  unable  to  accede  to  it.  The  reasoning  in  that  case  is 
wholly  unsatisfactory  to  my  mind.  It  assumes,  throughout,  the 
very  matter  in  controversy ;  and  I  cannot  but  think  it  was 
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(bunded  io  ao  extreme  jealousy  of  tbe  jurisdictioo  of  the  Courts 
of  tbe  United  States,  and  an  extreme  solicitude  not  to  interfere 
with  the  State  jurisdiction.  It  assumes,  that  there  was  no  con- 
troversy between  the  parties  before  the  Court,  (who  were  citi- 
zens of  different  States)  because  one  party  was  a  trtistee  of  the 
land,  upon  a.conveyance  executed  by  the  grantor,  for  bis  own 
benefit,  and  tbe  special  purpose  of  giving  jurisdiction  to  the  Cir- 
cuit Court.  It  assumes,  that  such  a  conveyance  is  utterly  void, 
or  (to  use  the  words  of  the  learned  Judge)  because  "  the  law 
cannot,  without  absurdity,  permit  a  roan  to  create  a  trust  for  the 
purpqse  of  defeating  a  solemn  provision  of  its  own."  Certainly 
not.  But  then  we  must  first  see,  that  such  a  solemn  provision 
of  law  is  violated.  Now,  the  constitution  has  no  where  defined, 
what  shall  be  the  nature  of  the  ^^  controversies,"  to  which  the 
right  of  suing  in  the  courts  of  the  United  States  shall  attach. 
The  words  are  general,  and  include  all  ^^controversies,"  of 
every  pature  between  citizens  of  different  States.  The  Judiciary 
Act  of  1789,  ch.  20,  s.  11,  is  equally  general.  The  section 
applies  to  all  suits  between  the  citizens  of  different  States  therein 
referred  to,  which  suits  are  not  within  the  exception.  A  con- 
troversy may  exist  between  parties  claiming  adversely  to  each 
other,  whether  the  title  be  legal  or  equitable,  bon&fidt  pr  malA 
Jide.  It  is  sufficient,  if  there  be  a  title  set  up  by  one  in  opposi- 
tion to  the  other.  Nay,  a  controversy  and  a  suit  may  exist  be- 
tween citizens  of  di&rent  States,  where  one  party  in  the  even( 
may  turn  out  not  to  have  had  any  title  at  all,  at  the  com- 
mencement of  the  suit.  But  this  is  not  a  question  to  the  juris- 
diction ;  but  upon  the  merits  of  the  controversy.  Tbe  jurisdic- 
tion flows  from  the  citizenship  of  the  parties.  The  right  to 
recover  flows  bom  the  sufficiency  of  the  title ;  and  that  is  matr 
ter  purposely  to  be  discussed  upon  the  trial  of  the  merits.  Take 
the  very  case  then  before  the  Court.  Suppose  the  defendant,  in 
that  suit,  insisting  upon  his  better  right  to  the  lands  m  contro- 
versy, had  brought  a  suit  in  the  Circuit  Court  at  law  or  in 
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equicy,  against  the  plaiDtiff,  to  set  aside  or  defeat  the  title  of  the 
plaiDtiff  under  the  conveyaDce  from  his  grantor ;  would  it  for  a 
moment  be  contended,  that  the  plaintiff  could — hj  setting  up  the 
objection,  that  the  title  under  the  conveyance  to  him  was  to 
found  a  jurisdiction  in  the  courts  of  the  United  States,  or  that 
the  conveyance  was  utterly  void — defeat  the  suit  so  commenced 
against  him  in  the  Circuit  Court  ?  And  if  such  an  objection 
could  not  be  maintainable  in  the  converse  case,  what  difference 
could  it  make,  as  a  matter  of"  controversy"  or  "suit,"  to  found 
jurisdiction,  that  the  parties  were  reversed  On  the  Record  ?  I 
confess,  that  I  do  not  well  see.  The  case  manifestly  proceeded 
apoB  the  supposition,  that  the  right  to  maintain  a  suit  in  the 
conrts  of  the  United  States  does  not  depend  upon  the  citizen- 
ship of  the  parties ;  but  upon  the  nature  and  validity  of  the 
titles,  which  they  respectively  assert  in  the  suit.  It  appears  to 
me,  that  such  a  doctrine  is  wholly  unmaintainable.  Besides  ; 
the  case  supposes,  that  th6  conveyance  to  the  plaintiff,  for  the 
purpose  of  founding  the  jurisdiction,  was  utterly  void  at  law. 
Now,  this  was  a  matter  to  be  proved,  and  as  yet  I  have 
seen  no  evidence,  that  by  the  principles  of  local  law,  or  general 
jurisprudence,  such  a  doctrine  is  established.  And,  if  it  were 
established,  it  would  go  to  show,  that  the  plaintiff  had  no  merits 
to  sustain  his  suit ;  but  not,  that  the  Court  had  not  jurisdiction 
to  bear  and  decide  upoti  the  merits.  There  would  still  be  a 
"  controversy,"  and  a  "  suit "  between  the  parties,  although  the 
light  might  be  altogether  on  one  side. 

Id  the  case  of  Hursfi  Lessee  t.  McNeil  (1  Wash.  Cir.  C. 
Rep.  70,  83),  the  point  arose  incidentally  upon  the  trial  of  the 
merits  of  the  cause  by  a  jury,  and  not  upon  any  question  to  the 
jurisdiction.  The  Court  seem  to  have  thought,  that  a  deed 
executed,  in  order  to  give  jurisdiction  to  the  Court,  was  a  mere 
fictitious  thing,  not  to  be  countenanced.  But  no  reasons  were 
given  for  this  opinion  ;  but  a  mere  dry  statement  of  it  as  law. 
With  all  deference  to  the  great  judge,  who  delivered  that  opin- 
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ion,  I  cannot  assent  to  that  doctrine ;  and  I  should  require  some 
stringent  authorities  to  support  it. 

I  have  thrown  out  these  suggestions,  lest  it  should  be  sup- 
posed, that  this  Court  acquiesces  in  the  doctrine  of  the  cases  in 
the  Pennsylvania  Circuit  Court.  Whenever  the  question  shall 
be  the  turning  point  of  a  cause  in  this  court,  I,  for  one,  shall 
deem  it  a  very  fit  one  for  argument,  upon  original  principles.^ 

The  view,  which  I  have  taken  upon  the  foregoing  points  of 
notice,  of  the  defendant's  debt  not  being  due,  and  of  the  convey- 
ance to  the  plaintiflf  not  being  shown  to  be  collusive,  or  designed 
to  give  jurisdiction  to  the  Court,  renders  it  unnecessary  to  consider 
several  other  points,  which  are  presented  by  the  accompanying 
facts.  In  the  first  place,  there  is  a  very  grave  question  pre- 
sented, whether  an  attachment  by  a  creditor  can  be  permitted 
to  overreach  the  title  of  a  prior  grantee  from  the  debtor,  unless 
he  has  been  guilty  of  laches  in  recording  bis  deed  ?  If  be  re- 
cords it  as  soon  as  he  possibly  or  reasonably  may,  can  it  be  de- 
feated by  the  attachment  of  a  creditor  made  in  the  mtermediate 
time  ?  In  the  next  place,  where  a  conveyance  is  made  by  one 
partner,  of  his  separate  property,  to  his  own  private  creditor, 
can  a  mere  creditor  of  the  firm,  by  an  attachment  laid  before 
the  deed  of  conveyance  is  recorded,  defeat  the  prior  title  of 
such  private  creditor  ?  If  he  may  at  law,  can  he  in  Equity, 
where,  generally,  the  creditors  of  one  partner  are  allowed  a  pri- 
ority of  payment  out  of  his  private  property,  and  the  creditors  of 
the  partnership  a  priority  of  payment  out  of  the  partnership 
property  ?  In  the  next  place,  can  a  creditor,  in  any  case,  by  an 
attachment  made  after  the  execution  of  a  bond  fide  convey- 
ance by  bis  debtor,  of  any  real  property,  bold  that  property 
against  the  grantee,  if  the  deed  of  conveyance  is  not  recorded 
until  after  the  attachment  ?  Or  does  such  creditor,  by  such  an 
attachment,  take  only   the  interest,  which   the    debtor  him- 


*  See  HotningUm  v.  Loi^, 2Mylne  &  KeenR.  59S2, 59S. 
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self  could  claim  in  such  property?  If  the  creditor  could  hold 
the  property  under  such  attachmeDt  and  levy,  at  law,  can  be 
hold  it  ia  equity,  against  the  grantee  ? 

These  are  questions,  on  which  I  give  no  opinion.  The  plain- 
tiff is  entitled  to  a  decree  in  his  iavor,  upon  the  merits,  for  a  re- 
conveyance of  land  taken  under  the  levy,  and  to  a  perpetual 
iDJunction. 

The  decree  was  in  the  following  terms : 

This  cause  came  on  to  be  heard  at  this  term  upon  the  BUI  and 
Answer,  and  the  evidence  in  the  case,  and  was  argued  by  counsel. 
In  consideration  thereof  it  is  ordered,  adjudged,  and  decreed  by 
the  Court,  that  the  said  levy  on  the  land  in  the  said  Charles- 
town  in  the  pleadings  mentioned,  being  made  with  full  notice  of 
the  title  of  the  plaintiff  in  the  bill  mentioned,  the  title  thereto 
18  a  fraud  upon  the  plaintiff;  and  therefore  is  to  be  held  utterly 
void ;  and  the  Court  do  declare  the  same  accordingly.  And 
it  is  further  ordered,  adjudged  and  decreed  by  the  Court,  that 
the  said  defendant,  his  heirs  and  assigns,  be  perpetually  enjoined 
not  to  set  up  or  assert  any  title  thereto  against  the  said  plain- 
tiff, his  heirs  and  assigns,  under  the  said  levy ;  and  that  the  said 
defendant  do  execute,  in  due  form  of  law,  within  thirty  days 
from  the  entering  of  this  decree,  a  deed  of  release  of  all  his  right 
and  title  under  the  said  levy  to  the  said  plaintiff,  his  heirs  and 
assigns,  in  such  form  as  shall  be  settled  by  Theophiius  Parsons, 
Esq.  one  of  the  Masters  in  Chancery  of  this  Court,  and  that  the 
plaintiff  recover  his  costs. 
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bill  against  MatthewsoD  and  others,  all  citizens  of  Rhode  Island, 
in  which  bill,  praying  an  account,  be.  That  the  defendants 
appeared  and  answered  the  bill ;  that  the  cause  was  afterwards 
at  issue ;  and  at  November  Term,  1831,  it  was  referred  to  4 
Master,  to  take  an  account,  &c ;  and,  that  afterwards  and  beibni 
any  report  was  made,  viz.  in  1834,  the  said  W.  W.  Wetmore 
died,  whereby  the  suit  became  abated*  Thaf  the  present  plain- 
tiff had  taken  administration  of  his  estate  in  the  State  of  .Rhode 
Island ;  and  he  therefore  prayed,  that  the  suit  might  stand  re- 
vived, anc}  be  put  in  the  same  state  and  condition,  as  the  same 
was,  previous  to  the  death  of  the  said  liV.  W.  Wetmore* 

A  motion  was  now  made,  by  Tillinghaat  and  1>.  fVebster^  for 
the  d^Jfendants  to  dismiss  the  bill  of  revivor,  upon  the  ground, 
that  the  plaintiff  and  defendants  were  all  citizens  of  the  sam^ 
State ;  and,  that  the  plaintiff  suing  as  administrator,  made  no 
difference  in  the  case. 

Whipple  and  it.  JV.  Cheene,  for  the  plaintiff,  e  eowtr^y  con- 
tended, that  the  Court  had  jurisdictiop,  because  it  was  not  the 
case  of  an  original  bill,  but  a  mere  bil}  of  revivor  of  a  suit,  ori-r 
ginally  brought  between  citizens  of  different  States, 

Stobt  J*    If  this  were  the  case  of  an  origipal  bill,  brought 
by  the  plaintiff,  as  administrator,  against  the  defendants,  it  i9 
dear,  that  the  suit  could  not  be  mamtaioed,  although  the  plaintiff's 
intestate  was  a  citizen  of  another  State ;  for  the  parties  before 
the  Court  would  be  all  citizens  of  Rhode  Island.    The  plain- 
tiff's suing  in  autre  droit  could  not  help  him,  although  bis  inte^ 
tate  was  a  citizen  of  Connecticut ;  for  the  suit  would  still  be  his 
own  personal  suit.    This  is  the  necessary  result  of  the  doctrine, 
muntamed  in  Chappedelaine  v.  Decheneauxj  4  Craqch  R.  306, 
ChUdrea  v.  Emery,  8  Wheat.  R.  642,  and  Dodge  v.  Perkins, 
4  Mason  R.  435.    But  the  present  bill  being  a  bill  of  revivor 
only  of  an  original  suit,  between  citizens  of  different  States,  it  is 
supposed,  that  the  plaintiff  is  entitled  to  revive  and  continue 
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doctrioe,  that,  where  the  parties  are  citizeDs  of  different  States  at 
the  commencement  of  the  suit,  a  subsequent  change  of  domicil 
and  citizenship,  will  not  oust  the  jurisdiction.  That  was  so  held 
in  Morgan's  Heirs  v.  Morgan  (2  Wheaton  R.  290,  297,  and 
MoUan  V.  Torrance  (9  Wheaton  R.  537).  But  in  that  case, 
the  original  parties  were  still  before  the  Court.  But  in  the  present 
case  a  new  party  plaintiff  is  introduced,  whose  citizenship  is,  at 
the  time  of  his  filing  his  bill,  in  the  same  State  with  the  de- 
fendants. 

It  is  true,  that  the  Judiciary  Act  of  1789,  cb.  20,  sect.  31, 
authorizes  executors  and  administrators  to  appear  and  prosecute 
and  defend  suits,  pending  at  the  time  of  the  death  of  their  re- 
spective testators  and  intestates,  unto  final  judgment.    But  I  am 
not  aware,  that  this  provision  has  ever  been  held  to  apply  to 
executors  and  administrators,  who  could  not  sue  or  defend  as 
original  parties  in  such  suits.    If  there  had  been  any  known 
courv  of  decisions,  which  bad  established  such  a  right  and 
practice,  I  should   follow  it,  whatever  might  be  my  private 
doubts.     But  no  such  course  of  decisions  has  been  appealed  to. 
It  appears  to  me,  then,  that  the  bill  of  revivpr  must  be  dis- 
missed, as  the  controversy,  which  it  seeks  to  revive,  is  now 
between  citizens  of  .the  same  St^te.     As  the  District  Judge 
concurs  in  this  opinion,  the  bill  is  accordingly  to  be  dismissed, 
ibr  want  of  jurisdiction.' 

I 

^  After  this  opinion  was  delivered,  the  cause  was  continued  to  the 
next  term,  at  the  suggestion  of  the  pertieB.  The  Court,  at  that  term, 
suggested,  that  they  entertained,  upon  farther  reflection,  great  doubts  on 
the  point ;  and  recommended  that  the  case  should  be  taken  to  the  Su- 
preme Court  for  a  final  decision,  which  was  accordingly  done.  The 
ease  is  yet  pending  in  the  Supreme  Court 
VOL.  VII.  34 
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tber  should  die  before  her  son  arrived  at  that  age,  then  to  the 
said  son  in  fee,  and  if  said  son  should  die  without  issue  of  his 
body,  then  to  her  said  mother  in  fee.  And  afterwards,  in  the  year 
1809,  said  Elizabeth  died,  her  said  mother  and  son  both  surviv- 
ing. The  said  Ann  Bentley,  the  mother,  died  in  the  year  1812, 
and  the  said  Silas  G.  Huddy,  the  son,  died  July  8th,  A.  D.  1818, 
as  before  stated.  That  said  Elizabeth  Huddy  had  two  sisters, 
one  of  whom,  named  Abigail  Adams,  now  deceased,  was  the 
mother  of  the  plaintiffi,  who  are  the  only  surviving  children  of 
said  Abigail,  and  are  next  of  kin  to  the  said  Silas  G.  Huddy,  Jr. 
of  the  blood  of  his  mother,  the  said  Elizabeth. 

If,  upon  this  statement  of  facts,  it  shall  be  the  opinion  of  the 
Court  that  the  plaintiffi  are  entitled  to  recover,  then  it  is  agreed 
that  judgment  shall  be  entered  for  them,  the  plamtiffi ;  other- 
wise, for  the  defendant. 

The  cause  was  argued  by  Hazard  for  the  plaintiff,  and  by 
Turner  and  Pearce  for  the  tenant. 

Hazard,  By  the  agreed  statement  of  facts,  upon  which  the 
parties  have  put  this  case,  it  appears  that  the  defendant  does  not 
set  up  any  adverse  title,  but  leaves  the  plaintifi  to  make  out 
their  title  to  the  demanded  premises.  And  as  to  this,  it  is  agreed, 
chat  the  premises  were  vested  in  fee  in  Silas  G.  Huddy,  Jr. 
and  came  to  him  by  devise  from  his  mother,  Elizabeth  Huddy , 
and  that  said  Silas  died  seized  of  the  premises,  July  8(h,  1818, 
intestate,  under  age,  and  without  issue,  leaving  the  same  to  his 
heirs  at  law.  It  is  also  agreed,  that  the  plaintiffi  are  next  of 
kin  to  the  said  Silas  G.  Huddy,  Jr.,  of  the  blood  of  said  Eliza* 
beth  Huddy,  his  mother,  and  devisor. 

The  title  of  the  plaintiff  depends  upon  the  Rhode  Islailti' 
Statute  of  1798  (Digest  of  1798,  p.  287),  <'  directing  the  de- 
scent of  intestate  estates,"  &c. ;  by  the  1st  section  of  which 
statute,  it  is  provided,  that  if  such  right,  title  and  interest  to  such 
real  estate,  came  by  descent,  gift,  or  devise  from  the  parent  or 
other  kindred  of  the  intestate,  and  such  intestate  die  without 


268  RHODE  ISLAND. 


Adams  et  al.  v.  Wilbur. 


\ 


issue,  the  same  shall  vest  in  and  be  divided  equally  amongst  the 
next  of  kin  to  the  intestate,  and  those  who  legally  represent 
them,  if  any  of  them  be  dead,  of  the  blood  of  the  person  from 
whom  such  right,  title,  or  interest  came  or  descended.  This  is 
the  title  under  which  the  plaintiffi  claim.  This  title  is  good, 
unless  defeated  by  the  provbion  contained  in  the  6th  section  of 
the  Rhode  Island  Statute  of  Wills  of  1798.  It  is  unnecessary 
to  consider  what  application  that  provision  might  have  (if  still  in 
force)  to  the  present  case,  since  all  that  part  of  the  said  6th  sec- 
tion was  repealed  by  an  act  of  the  legislature,  passed  expressly 
and  solely  for  that  purpose,  June  4,  1803,  (more  than  a  year 
befcnre  the  death  of  S.  G.  Huddy,  senior,  and  fourteen  months 
before  the  birth  of  his  son),  entitled,  "  An  act  to  repeal  part  of 
the  6th  section  of  the  act,  entitled  '  An  act  prescribing  the  man- 
ner of  devising  lands,  tenements  and  hereditaments,  and  of  dis- 
posing of  personal  estate  by  will.'  "  This  repealing  act  is  con- 
tained in  the  "  Supplement  to  the  Digest  of  the  Laws  in  1796," 
and  remained  in  full  force  until  the  last  revision  of  the  laws  in 
1822,  when  the  general  acts  relating  to  devises  and  wills  were 
revised,  and  the  act  now  and  ever  since  in  force  was  passed. 

Turner  and  Pearce  for  the  tenant. 

The  question  now  presented  to  the  Court  we  conceive  to  be 
this.  Did  the  Statute  of  1803,  repealing  in  part  the  Statute  of 
1796,  under  which  the  will  was  made  in  1801,  while  the  Statute 
of  1798  was  in  full  force,  and  unrepealed,  so  far  act  retrospec- 
tively as  to  change  the  legal  destination  of  real  estate  under  that 
will  ?  In  order  to  entitle  the  plaintiffi  to  recover  in  this  action, 
it  is  incumbent  on  them  successfully  to  maintain  the  affirmative 
dt  this  question ;  their  case  depends  entirely  on  their  so  doing. 
Yet  the  argument  is  rather  implied  than  expressed,  and  as  it  is 
supported  and  enforced  by  no  authorities  introduced,  if  available 
it  must  be  considered  as  depending  upon  the  application  of  gen- 
eral principles  of  law,  independent  of  authorities. 

Every  will,  in  a  certain  sense,  is  inchoate  and  imperfect,  until 
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the  death  of  the  testator ;  but  it  is  so  considered  only  in  refer- 
ence to  the  estate  that  will,  or  will  not  pass  by  it ;  and  not  at 
all  in  reference  to  the  law  by  which  it  shall  be  construed,  con- 
tnJIed  and  governed.    The  preparation  and  the  legal  execution 
of  a  will,  are  the  acts  of  the  party — ^the  testator  himself.    When 
every  ceremony  and  requisite  on  his  part  has  been  performed, 
the  instrument  is  perfect  and  complete,  so  far  as  human  agency 
and  human  law  are  concerned  ;  and  the  only  remaining  act  ne- 
cessary to  its  full  and  complete  consummation,  is  the  act  of  Grod 
alone,  the  death  of  the  testator.     This  is  the  only  sense,  and 
utmost  extent,  in  which  a  will,  duly  executed  according  to  the 
requirements  of  law,  as  the  law  stands  at  the  time  of  its  execu- 
tion, ever  has  been,  or  can  be  considered  as  inchoate.     We 
are  Dot  aware  of  any  legal  principle,  under  which  a  di&rent 
rule  has  been  applied,  in  this  respect,  to  wills,  than  is  applied  to 
deeds,  bonds,  mortgages,  or  any  other  contracts  or  writings, 
whether  under  seal  or  not ;  in  relation  to  all  which  we  deem 
the  rule  to  be,  that  effect  shall  be  given  to  them,  according  to 
the  law,  as  it  stood  at  the  lime  of  their  execution.    Upon  the 
ground  taken  by  the  plaintiff,  the  act  of  June  4,  1803,  would, 
in  thb  case  be  entirely  retrospective  ;  and  although  we  shall  not 
contend,  that  the  legislature  may  not  pass,  and  have  not  passed 
retrospective  laws,  in  contradistincUon  to  ex  post  facto  laws,  yet 
we  feel  warranted  by  authorities  in  saying,  that  if  such  was  the 
intention  of  the  legislature,  at  the  time  the  act  was  passed,  it 
must  have  been  clearly  expressed  in  the  act  itself;  and  cannot 
be   legally  presumed.     Now  does  the  act  of  June  4,  1803, 
contain  any  expression  giving  it  a  retroactive  operation  on  wills, 
that  had  been  then  already  made  ?    The  language  and  the  in- 
tention are  evidently  prospective,  and  can  be  considered  as  ap- 
plicable to  such  wills  only  as  should  thereafter  be  made ;  and 
not  to  those  that  had  been  already  executed.     In  Gilmore  v. 
Shooter,  2  Mod.  R.  310,  the  Court  said,  in  giving  judgment  for 
the  plaintiff,  ^^  it  could  not  be  presumed,  that  the-  act  had  a 
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retrospect  to  take  away  aa  action  to  which  the  plaintiff  was  then 
entitled  ;  for  if  a  will  had  been  made  before  the  24tb  of  June, 
and  the  testator  had  died  afterwards,  yet  the  will  had  beeo 
good,  though  it  had  not  been  in  pursuance  of  the  statute."  Tbe 
same  case  is  cited  in  Couch  v.  Jeffries^  4  Burrow  R.  2461,  and 
is  also  reported  in  2  Show.  R.  16 ;  2  Lev.  R.  227 ;  1  Ventr. 
330  ;  and  Jopes  R.  108. 

The  law  had  been  such  in  Rhode  Island  ever  since  the  pas* 
sage  of  the  12th  William  III.  ch.  7.  The  legislature  of  Rhode 
Island,  in  the  same  year  passed  an  act,  on  the  30th  day  of 
April,  1700,  entitled  <^  An  act  for  putting  in  force  the  laws  of 
England,  in  all  cases  where  no  particularJawof  this  colony  bath 
provided  a  remedy,"  providing  as  follows :  *^  That  in  all  ac- 
tions, matters,  causes  and  things  whatsoever,  where  no  pertica- 
lar  law  of  this  colony  is  made  to  decide  and  determine  the  same, 
that  then,  and  in  all  such  cases  the  laws  of  England  shall  be  pat 
in  force,  to  issue,  determine  and  decide  the  same  ;  any  usage, 
custom  or  law  to  the  contrary  notwithstanding."  Dig.  R.  I.  Laws 
1744,  p.  28.  The  act  here  recited,  adopted  the  English  sut* 
ute  of  12th  William  III.  ch.  7,  as  the  law  of  Rhode  Island,  and 
it  continued  in  force  until  the  revision  of  1798,  when  the  statute 
of  this  State  was  passed,  copied  from  that  which  had  been  pass- 
ed in  Massachusetts  in  1784 ;  and  although  both  tbe  statutes  of 
Massachusetts  and  Rhode  Island  omit  tbe  preamble  to  tbe  sec* 
tion  in  the  English  statute,  yet  it  was  decided,  1  Mass.  R.  150, 
that  it  was  entitled  to  consideration  under  a  new  statute  in  pari 
materid.  The  testator  then,  in  this  case,  when,  on  the  7th 
December,  1801,  he  made  hb  will,  may  be  fairly  presumed  to 
have  known  what  the  law  then  was,  and  probably  acted  under 
tbe  advice  of  counsel ;  if  so,  he  must  have  been  aware,  that  our 
statute  not  only  amply  secured  and  provided  for  children  subse- 
quently born,  who  were,  technically  speaking,  posthumous,  but 
also  for  all  such  as  might  be  born  after  the  will  was  made,  and 
before  bis  own  death.    To  give  the  will,  therefore,  at  this  time 
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a  difiereot  coDstruction,  or  rather  a  different  effect,  would  be  to 
desttoy  the  presumed  imtent  of  the  testator,  and  would  prove 
both  iocoovenient  and  unjust.  See  Whitman  v.  Hapsgood,  10 
Mass.  R.  437  ;  Inhab.  of  Somerset  v.  Inkab.  of  Dightorij  12 
Mass.  R.  383 ;  Church  v.  Crocker,  3  Mass.  R.  17 ;  Inhab.  of 
Medjhrd  v.  Lamed,  16  Mass.  R.  215 ;  Wilde  eiux.  t.  Brewer ^ 
2  Mass.  R.  570;  Bigelow's  Digest,  p.  741,  art.  14,  15;  2 
Gall.  R.  209. 

The  argument  for  the  defendant  might  be  illusUuted  by  a 
great  variety  of  examples ;  one  or  two  only  shall  be  mentioned. 
Suppose  a  will  bad  been  made  before  the  statute  was  passed, 
requiring  its  execution  and  publication  before  three  witnesses, 
and  it  bad  been  witnessed  by  two  witnesses  only,  and  the  testa- 
tor had  not  died  until  after  the  enactment  of  the  statute ;  would 
it  be  argued  in  such  a  case,  that  the  will  was  void  ?  Again,  the 
legislature  of  Rhode  Island  have  recently  passed  an  act,  requir* 
ing  all  bills  of  sale  that  are  intended  for  security,  and  to  operate 
as  mortgages,  to  be  recorded  in  the  same  way  that  deeds  of  real 
estate  are ;  suppose  such  a  bill  of  sale  had  been  executed  prior 
to  the  passing  of  that  law,  and  that  the  term  of  payment  did  not 
ez|Mre  by  the  condition  of  the  deed,  until  after  it  became  a  law, 
it  is  not  supposed,  that  if  such  bill  of  sale  were  not  recorded, 
that  therefore  it  would  be  void  against  attaching  creditors,  or 
others. 

Stobt  J.  delivered  the  opinion  of  the  Court.  The  testator 
(Silas  G.  Huddy)  made  his  will  in  1801,  having  then  no  issue ; 
sad  thereby  devised  the  premises  in  fee  to  his  wife.  He  after- 
wards died,  in  August  1804,  leaving  his  wife,  and  a  son,  who 
was  born  in  April,  1804 ;  and  who  afterwards  died,  in  July, 
1818,  intestate,  and  without  issue.  The  wife  died  in  1809; 
and  the  plaintiff  claims,  as  heir  of  the  son,  ex  parte  maternd ; 
and  the  defendant  claims^  as  heir  of  the  son,  ex  parte  patemd* 

The  Statute  of  Wills  of  Rhode  Island,  of  1798,  in  the  6th 
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section,  provides,  ^'  That  every  child,  or  children,  or  their  legal 
representatives,  in  the  case  of  their  death,  not  having  a  legacj 
given  him,  her,  or  them,  in  the  will  of  their  father  or  mother, 
shall  have  a  proportion  of  the  estate  of  their  parents  assigned 
unto  him,  her,  or  them,  as  though  such  parent  had  died  intes- 
tate ;"  with  a  proviso^  not  important  to  be  mentioned  b  the 
present  case.  This  section  was  in  force  at  the  time,  when  the 
testator's  will  was  made,  in  1801 ;  but,  at  the  time  of  bb  death, 
in  1804,  it  bad  been  repealed  (Act  of  4th  June,  1803).  If  it 
had  been  in  force  at  the  time  of  the  testator's  death,  it  b  ad- 
mitted, that  the  plaintiff  would  have  no  title  to  the  estate;  as 
it  would  have  vested  in  the  son  by  descent,  ex  parte  pa<emd,in 
virtue  of  the  section.  The  real  question,  therefore,  between 
the  parties,  b,  whether  the  intermediate  repeal  defeated  the 
title,  which  the  son  would  otherwise  have  t^dLcn.  Our  opinioa 
b,  that  it  did.  The  will  was  good  and  operative  to  all  intents 
and  purposes  to  pass  the  whole  of  the  prembes  to  the  wife, 
subject  only  to  be  defeated  by  any  title,  which  might  accrue  to 
the  son  under  the  section  above  quoted.  The  will  was  ambu- 
latory during  the  life  of  the  testator ;  and  no  title  could  accrue 
to  the  son  until  the  death  of  the  testator.  If  the  son  bad  died 
during  the  life-time  of  the  testator,  without  issue,  it  b  clear, 
that  the  will  would  have  had  precisely  the  same  effect,  as  if  he 
had  never  been  born.  To  give  the  son  then  any  tide  in  the  es- 
tate, two  things  must  have  concurred  ;  first,  that  he  should  have 
survived  the  testator ;  and,  secondly,  that  at  the  time  of  the  death 
of  the  latter,  there  should  have  been  some  law  in  force,  which 
should  confer  a  title  on  him.  He  is  to  take,  not  by  the  bounty 
of  the  testator,  but  by  the  operation  of  law.  Now,  at  the  time 
when,  if  ever,  this  title  was  to  accrue,  there  was  no  act  in  force, 
which  conferred  any  such  title  upon  him.  It  had  been  repeal- 
ed ;  and  the  repeal  put  an  end  to  the  possibility  of  hb  acquiring 
any  title  under  it.  The  argument  of  the  defendant's  counsel 
seems  to  rest  mainly  on  the  foundation,  that  an  inchoate  title 
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was  created  in  the  son  by  the  execution  of  the  will,  which  ought 
not  to  be  defeated  by  relation  by  the  subsequent  repeal.  But 
we  take  the  law  to  be,  that  no  inchoate  title  vested  at  all  by 
the  execution  of  the  will ;  and  that  the  son's  title,  if  any,  must 
6rst  accrue  on  the  death  of  the  testator.  Having  said  thus 
much  upon  the  point,  it  appears  to  me,  that  there  is  no  farther 
room  for  argument  upon  it. 

Our  judgment  is,  that  the  defendant  is  entitled  to  recover  the 
premises  sued  for. 


Samuel  F.  Mann  and  others 
George  Wilkinson  and  others. 

A  Bill  of  Equity,  tiler  a  decree,  in.  certain  casea  may  be  retained  for  farther 
future  proceedings ;  but,  in  the  case  of  an  alleged  yiolation  of  a  waterpriTi- 
lege,  it  will  not  be  retained,  in  order  to  give  the  plaintiffB  an  opportunity, 
by  new  trials  and  proofs,  to  establish  the  fact,  that  a  further  lowering  of 
the  dam  of  the  mill  of  the  defendants  is  necessary  to  the  protection  of  their 
right*. 

QiMsre..  Whether,  under  the  Mill  Act  of  Rhode  Island,  a  mill-owner  may 
raise  his  dam,  so  as  to  affect  any  water  privilege  or  dam  already  on  the 
stream,  and  above  his  own  mill. 

This  was  a  bill  in  equity  for  an  abatement  of  a  nuisance  to  the 
cotton  mills  of  the  plaintiff,  situate  on  the  Blackstone  river,  by 
the  defendants,  by  raising  the  dam  of  a  mill,  called  the  Albion 
Mill,  lower  down  on  the  stream,  and  thereby  flowing  back  the 
water  upon  the  plaintiff's  mill-wheel. 

At  a  former  hearing  the  Court  made  an  interlocutory  decree, 
by  which  the  cause  was  referred  to  a  Mastei^.  The  Master 
made  his  report  at  the  last  June  term  of  the  court ;  to  which 
exceptions  were  taken  by  both  parties. 

The  cause  was  afterwards  argued  upon  the  exceptions  by 
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JR.  W,  Cheene  and  Webster  for  the  plaintiffi^  aod  by  Pratt  and 
Whipple  for  the  defendants. 

Story  J.  now  delivered  the  opinion  of  the  Court  to  the  fol- 
lowing effect.  On  full  consideration  of  all  the  exceptions  taken 
by  the  parties,  we  are  of  opinion,  that  they  ought  all  to  be  oyer- 
ruled,  and  the  report  of  the  Master  ought  to  be  confirmed.  We 
do  not  propose  to  give  an  elaborate  opinion  upon  all  the  matters 
of  the  exceptions,  as  they  would  not  be  very  intelligible  with- 
out going  at  large  into  all  the  various  topics  asserted  in  the  ar- 
guments at  the  bar,  which  would  occupy  too  much  time.  It  is 
sufBcient  to  say,  that  we  have  most  deliberately  weighed  them 
all ;  and  are  satisfied,  that  no  one  of  them,  with  reference  to  the 
pleadings,  and  the  actual  posture  of  the  case,  is  maintainable. 

There  are  two  points,  however,  upon  which  a  few  words  may 
be  proper  to  be  said,  in  order  to  explain  the  final  decree  of  the 
Court.  We  think,  that  the  proof  stated  by  the  Master  conclu- 
rively  establishes  the  fact,  that  the  dam  of  the  Albion  mill 
ought  to  be  lowered  two  feet,  in  order  to  restore  the  plaintiffi 
to  their  rights  as  riparian  and  mill  proprietors.  The  plaintiffi 
have  asked,  that  the  bill  might  be  retained ;  so  that  the  dam 
might  be  still  further  lowered,  if  upon  future  trials  and  proofs 
they  can  establish  the  fact,  that  there  is  a  necessity  of  so  doing,  to 
protect  and  sustain  their  existing  rights.  But  if  the  bill  should  be 
so  retained,  there  must  be  a  reciprocity  on  the  other  side.  And 
the  defendants  ought  to  be  let  in  to  establish,  by  future  tnals 
and  proofs,  that  the  dam  has  been  directed  to  be  lowered  be- 
yond what  the  plaintiffi'  rights  required.  What  would  this  be, 
but  to  try  the  whole  cause  de  novo  on  both  sides,  upon  new 
proofs  after  publication  ?  Such  a  course  is,  in  our  judgment, 
incompatible  with  the  known  course  of  practice  and  principles 
of  courts  of  equity ;  and  would  open  a  door  to  intenninable  liti- 
gation. The  very  object  of  courts  of  equity,  to  put  an  end  to 
controversies,  would  be  defeated.     We  entertain  no  doubt,  that 
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in  suitable  cases,  bills  of  equity  may  be  retained  after  a  decree 
for  further  future  pioceediogs.  But  the  present  is  not  one  of 
that  sort. 

One  argument  of  the  defendants  is  founded  upon  the  exist- 
ence of  the  old  Eel  dam,  as  an  obstruction  to  the  plaintifis' 
rights ;  and  it  is  said,  that  the  defendants  are  entitled  to  the 
benefit  of  such  obstruction,  to  its  full  extent,  in  flowing  back  the 
water  upon  the  plaintiffi'  mills ;  that  is  to  say,  to  the  extent  of 
ax  inches,  as  it  is  intermediate  in  the  stream  between  the  Albion 
mill  dam  and  the  plaintifls'  mills.  The  effect  of  this  would  be  to 
require  the  Albion  dam  to  be  lowered  only  eighteen  inches  instead 
of  two  feet.   The  Court  are  of  opinion,  that  the  state  of  the  plead- 
ings does  not  raise  the  question,  whether  that  Eel  dam  is  to  be 
treated  as  pro  tanto  a  permanent  obstruction  of  the  plaintiffi' 
rights,  as  mill  proprietors,  or  as  a  mere  otetruction  at  the  su&j> 
ance  of  the  plaintiffi  and  the  other  riparian  proprietors.   The  de- 
fendants have  not  asserted,  that  they  have  acquired  any  title  to 
the  Eel  dam  by  any  conveyance  or  transfer  of  the  proprietors 
thereof.     Nor  have  they  averred,  that  they  have  acquired  any 
right  to  the  same  by  operation  of  law,  by  a  flowage  of  the  same 
under  the  Mill  Act  of  Rhode  Island.    And  the  decree  of  the 
Court  ought  to  be  founded  upon  the  aUegaiOj  as  well  as  the  pro^ 
bata.     These  points,  not  being  put  in  issue,  are  of  course  not 
properly  matters  in  proof.    If  it  had  been  averred  in  the  plead- 
ings, and  established  in  proof,  that  the  plaintiffi  set  up  such  a 
right  to  the  Eel  dam  by  flowage,  under  the  Mill  Act  of  Rhode 
Island,  then  a  very  important  question   might  have  arisen, 
whether,  under  that  act,  it  was  competent  for  any  mill  owner  to 
nuse  his  dam  so  as  to  flow  back  upon  and  affect  any  water  privi- 
lege, or  dam,  already  in  exbtence  across  the  stream  above  bis 
mil] ;  or  whether  the  right  of  flowage  is  confined  to  cases,  where 
no  dam  is  erected,  or  in  the  course  of  erection,  and  the  only 
flowage  is  to  mere  land.    Upon  this  question  we  give  no  opin- 
ion ;  because  the  pleadings  do  not  raise  it ;  and  as  the  defendants 
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set  up  no  tide  to  the  Eel  dam,  they  cannot  protect  themselves 
under  it,  as  an  obstruction,  in  aid  of  the  rights  of  the  Albion  mill 
proprietors. 

Another  point  arises  :  the  Master's  statement  in  the  close  of 
his  report  is,  that  flash-boards  might,  at  certain  seasons  of  the 
year,  be  erected  on  the  Albion  dam,  sixteen  inches  and  one  half 
inch,  without  injury  to  the  plaintiffi'  rights.  We  are  of  opin- 
ion, that  this  is  not  a  matter  before  us  upon  the  present  bill ; 
and  w«  shall,  in  framing  the  final  decree,  reserve  to  the  parties 
all  their  rights  respectively  upon  this  point.  If  the  Master's 
report  were  confirmed  in  this  particular,  it  might  give  rise  to  the 
suggestion,  that  the  Court  had  conferred  a  right  on  the  de- 
fendants to  raise  such  flash-boards  in  such  seasons.  If,  on  the 
contrary,  the  Court  disaffirmed  this  part  of  the  Master's  report, 
it  might  be  conclusive  against  the  defendants.  The  decree  will 
be  so  framed  as  to  escape  both  of  these  inconveniences ;  and 
will  leave  the  parties  to  the  assertion  of  their  rights  respectively, 
in  regard  to  flash-boards,  hereafter,  as  they  may  be  advised. 

These  are  all  the  explanations,  which  the  Court  deem  it  ne- 
cessary to  make  upon  the  present  occasion.  .  The  Master's  re- 
port is  to  stand  confirmed,  and  the  decree  of  an  abatement  of 
the  Albion  dam  two  feet,  and  a  perpetual  injunction  will  be  con- 
sequent thereon. 

This  cause  came  on  again  to  be  heard  upon  the  Master's  report, 
and  the  exceptions  taken  thereto  by  the  parties  respectively, 
and  was  argued  by  counsel.  On  consideration  whereof  it  is 
ordered,  adjudged  and  decreed  by  the  Court,  that  the  excep- 
tions of  the  said  parties  respectively  be,  and  the  same  are  here- 
by overruled,,  and  that  the  said  report  do  stand  in  all  matters 
confirmed  except  as  hereinafter  stated.  And  it  not  appearing 
by  the  answers  of  the  defendants,  that  they  assert  any  right  or 
title  to  the  Eel  dam,  in  the  said  answers  stated,  under  the  own- 
ers thereof,  by  operation  of  law  or  otherwise,  nor  what  the  true 
nature  and  extent  of  the  right  and  title  of  the  said  owners  of  said 
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Eel  dam  was,  and  is ; — It  is,  thereupon,  further  ordered,  adjudged 
aod  decreed,  that  the  said  Albion  dam  in  the  said  pleadings 
mentioned,  ought  to  be  reduced  from  its  height  at  the  time  of 
the  filing  of  the  plaintifis'  bill,  the  space  of  twenty-four  inches 
from  the  top  thereof,  as  a  nuisance  to  the  privileges  and  mills  of 
the  plaintiffi  in  the  same  bill  mentioned,  and  in  violation  of  their 
rights  thereto ;  and  the  said  defendants  are  hereby  ordered  to 
abate  and  reduce  the  same  Albion  dam  the  said  twenty-four 
inches  accordingly,  within  forty  days  from  the  entering  of  this 
decree.  And  it  b  further  ordered,  adjudged  and  decreed,  that 
the  said  defendants,  their  heirs  and  assigns  be,  and  they  hereby 
are,  perpetually  enjoined,  after  the  same  Albion  dam  b  sa 
abated  and  reduced  as  aforesaid,  never  thereafter  to  raise  the 
same  dam  above  the  level,  to  which  the  same  shall  be  so  abated 
and  reduced  as  aforesaid.  And  it  is  further  ordered,  adjudged 
and  decreed,  that  a  writ  of  injunction  do  issue  forthwith  against 
the  defendants,  commanding  them  to  comply  with  all  and  singu- 
lar the  premises  so  enjoined  upon  them. 

And  inasmuch  as  it  appears  from  the  Master's  report,  that  in 
low  states  of  the  river,  when  it  is  not  obstructed  by  snow  and 
ice,  the  defendants  might,  without  injury  to  the  plaintiffi,  put 
flash-boards  on  their  dam  sixteen  bches  and  one  half  wide,  and 
the  same  keep  up,  until  the  water  in  the  river  flows  over  the  top 
of  them  with  their  present  mill  gates  drawn,  and  it  is  not  the 
intent  of  the  Court,  in  any  manner,  to  act  upon  this  part  of  the 
said  report,  but  to  leave  the  parties  respectively  to  their  respec- 
tive rights  in  regard  thereof  in  the  same  manner,  as  if  the  same 
were  not  stated  in  the  same  report ; — It  is  further  ordered  and 
declared,  that  no  part  of  this  decree  is  to  be  construed  in  any 
manner  to  aflirm  or  deny  the  right  of  the  defendants  to  put  up 
such  flash-boards;  but  the  parties  are  left  to  their  respective 
rights  in  the  premises,  as  if  the  same  were  not  stated  in  the  re- 
port. 

And  it  is  further  ordered  and  decreed,  that  the  plaintiffi  do  re- 
cover their  costs  in  the  premises. 
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the  city  of  Provideoce,  in  said  Rhode  Island  District,  there  in 
company,  under  the  firm  of  Low  &  Fenner,  and  both  citizens 
of  the  State  of  Rhode  Island,  Sec. ;  by  which  agreement  the  said 
R.  6.  Hazard  &  Co.  sold  to  the  said  Low  &&  Fenner,  one  half 
of  their  interest  in  the  agreement  first  mentioned,  and  in  the 
profits  to  be  therefiom  realized,  and  agreed  to  pay  over  to  said 
Low  &  Fanner  one  half  of  said  profits,  as  fast  as  they  were  re- 
ceived by  the  said  R.  6.  Hazard  &  Co.,  the  said  Low  &  Fen- 
ner  agreeing  on  their  part  to  advance  to  the  said  R.  G.  Hazard 
&  Co.  one  half  of  the  money  which  they  were  bound  to  ad- 
vance by  virtue  of  their  said  agreeement^  with  said  Lippitt,  and 
at  auch  times  as  the  said  R.  G.  Hazard  &  Co.  should  need  the 
same ;  and  also  to  bear  one  half  of  the  loss  (if  any)  which  should 
accrue  to  them  the  said  R.  6.  Hazard  &  Co.  under  said  agree- 
ment*    And  in  case  no  profits  were  realized  from  the  business 
under  said  agreement,  then  the  said  R.  G.  Hazard  &  Co.  were 
to  charge  the  said  Low&Fenner  no  compensation  for  their 
attention  to  and  services  in  the  business.    And  in  case  a  profit 
should  be  realized,  under  the  agreement  aforesaid,  the  said  R. 
G.  Hasard  &  Co.  ¥7ere  to  charge  a  reasonable  compensation  for 
tbeir  services  in  the  business,  to  be  agreed  upon  after  the  con* 
tract  with  the  said  Lippitt  had  expired.    It  was  further  agreed 
between  the  said  R.  G.  Hazard  &  Co.  and  the  said  Low  b 
Fenner,  that  the  interest  of  the  said  Low  b  Fenner  in  the  agree* 
ment  between  the  said  Lippitt  and  R.  G.  Hazard  &  Co.  and  in 
and  to  the  profits  to  be  therefrom  derived,  and  their  liability  to 
pay  the  losses  aforesaid,  should  commence  on  and  firom  the  date 
on  which  said  agreement  was  made  and  executed,  to  wit,  the 
7th  day  of  March,  A.  D.  1828.     That  the  said  R.  G.  Hazard 
k,  Ca,  in  pursuance  of  their  said  agreement  with  said  Lippitt 
assumed  on  themselves  the  payment  of  all  the  machinery  pro- 
vided for  in  said  agreement,  to  wit,  eight  hundred  spindles,  and 
preparation  therefor ;  and  the  said  Low  &  Fenner,  advanced  to 
the  said  R.  G.  Hazard  &i  Co.  one  half  of  all  the  moneys  by  the 
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That  soon  after  the  making  and  executing  of  said  deed  of 
assignment  by  the  said  R.  6.  Hazard  8z;  Co.,  to  wit,  on  the 

day  of——,  A.  D.  1829,  the  said  Thomas  R.  Hazard 

transferred  to  Sampson  Almy,  manufacturer,  of  said  city  of  Pro* 
vidence,  and  a  citizen  of  the  State  of  Rhode  Island,  &c.  said 
contract,  and  the  right  to  supply  said  Lippitt  with  cotton,  to  be 
manuiactured  into  goods  in  conformity  to  said  contract ;  and  to 
receive  the  profits  arising  from  the  sale  of  the  same, — one  half 
of  the  profits  so  by  the  said  Almy  received,  to  be  by  him  ac* 
counted  for  and  paid  over  to  your  orator  as  assignee  of  said  Low 
&  Fenner.  That  the  said  Almy,  at  the  time  he  accepted  the 
transfer  of  said  contract,  had  notice  of  the  interest  which  your 
orator,  as  the  assignee  of  said  Low  &  Fenner,  had  in  said  con- 
tract,  and  of  your  orator's  right  to  receive  one  half  of  said  profits* 

That  by  virtue  of  said  transfer,  and  ever  since  the  same  was 
made,  said  Almy  has  continued  to  supply  said  Lippitt  with  cot- 
ton, and  has  received  the  goods  into  which  the  said  cotton  ^vi^as 
manufactured,  and  has  sold  the  same,  and  received  the  proceeds 
of  the  sales,  that  the  profits  which  have  thus  been  received  by 
said  Almy,  under  and  by  virtue  of  said  contract,  amount  to  the 
sum  of  $  12,000,  one  half  of  which  justly  belongs  to  your  ora^ 
tor  as  assignee  of  Low  &l  Fenner,  and  ought  to  be  paid  to  your 
orator  by  said  Almy. 

The  bill  prayed,  that  the  said  Almy  be  decreed  to  pay  over 
to  the  complainant  one  Balf  of  the  profits  by  him  received,  as 
aforesaid  ;  also  to  supply  the  said  Lippitt  with  cotton  under  the 
said  contract  jointly  and  equally  with  the  orator,  and  to  receive 
only  one  half  of  the  profits  thereof,  and  equally  transact  the 
business  under  the  said  contract,  until  the  profits  are  received 
jointly  with  the  orator,  and  until  the  expiration  of  the  said  con- 
tract. Also,  that  the  said  Thomas  R.  Hazard  may  be  for  ever 
enjoined  from  setting  up  any  title  or  claim  to  that  part  of  the 
profits  under  the  said  contract,  which  was  conveyed  to  the  said 
Low  &&  Fenner,  and  by  them  to  the  orator ;  or  from  doing  any 
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act  which  shall  in  any  manner  obstruct  the  orator  in  the  receipt 
and  enjoynnent  of  all  the  beneGts  and  profits  under  and  by  virtue 
of  the  said  contract,  to  which  the  orator,  as  assignee  of  the  said 
Low  &  Fenner,  is  entitled.  The  bill  concluded  with  a  prayer 
for  general  relief. 

The  Lippitt  contract,  which  was  made  a  part  of  the  bill,  was 
as  follows : 

This  agreement,  made  and  entered  into  between  Christopher 
Lippitt,  of  Jewett  city,  Connecticut,  of  the  one  part,  and  R.  6. 
Hazard  &;  Co.  of  Providence,  Rhode  Island,  of  the  other  part, 
witnesseth  :  That  the  said  Hazard  &  Co.  do  hereby  agree,  to 
assume  the  payments  of  certain  parcels  of  machinery,  amounting 
to  five  hundred  spindles  and  preparation,  now  purchased  or  con- 
tracted  for  by  said  Lippitt ;  and  also  for  three  hundred  spindles 
and  preparation,  to  be  hereafter  contracted  for  by  him,  the  said 
Lippitt,  they  receiving  bills  of  sale  of  the  same  as  security  for 
the  amount  advanced,  the  amount  not  exceeding  $10,000. 

And  the  said  Lippitt,  on  his  part,  agrees  to  run  the  said  ma- 
chinery in  his  factory  at  Jewett  city,  for  the  benefit  of  the  con- 
tracting parties,  in  manufacturing  cotton  into  4-4  brown  sheet- 
ings, the  yams  to  be  spun  from  No.  16  to  No.  18,  well  woven 
and  well  manufactured  in  all  respects,  and  pay  all  proper  and 
necessary  attention  to  the  business  at  said  mill,  to  receive  the 
cotton  in  Providence,  and  deliver  the  goods  there,  for  and  in 
consideration  of  which,  he  is  to  receivd  three  and  one  half  cents 
cash  per  yard,  which  is  to  be  in  full  for  the  manufacturing  of 
said  goods. 

And  the  said  Hazard  h  Co.  further  agree  to  pay  all  proper 
and  necessary  attention  to  purchasing  the  stock,  disposing  of  the 
goods,  negociating  drafts,  and  any  and  all  other  business  which 
it  may  be  requisite  for  them  to  attend  to  in  Providence,  and 
charge  nothing  for  the  same,  unless  they  should  guarantee  sales ; 
in  that  case  the  usual  guarantee  commission  is  to  be  allowed 
them.     It  is  further  agreed,  that  the  profits,  arising  from  said 
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busioess,  shall  be  equally  divided  between  the  contracting  par- 
ties. This  agreement  to  commence  immediately,  and  continue 
until  the  525th  day  of  March,  1830 ;  and  if,  at  that  time  the  said 
Lippitt's  part  or  one  half  of  the  profits,  with  the  interest  thereon, 
which  are  to  be  applied  to  the  payment  of  the  money  advanced, 
should  not  be  sufficient  to  pay  said  advance,  he  is  then  to  be  at 
liberty  to  continue  until  it  shall  be  paid  for  in  this  way,  or  to 
have  the  privilege  of  paying  the  deficit  with  the  interest,  from 
that  time,  in  two  years  from  the  termination  of  this  contract. 

It  is  also  understood,  that  interest  at  the  rate  of  six  per  cent, 
per  annum,  is  to  be  allowed  on  all  amounts  received,  or  paid  by 
either  of  the  contracting  parties  (except  the  advance  on  account 
of  the  purchase  of  machinery),  from  the  time  at  which  it  was 
leceived,  or  paid,  to  the  time  of  settlement,  which  is  to  be  semi- 
annually, and  on  all  balances  then  due,  to  the  time  of  final  set* 
tlement.  The  account  with  the  factory,  in  consequence  of  this 
agreenaent,  is  to  be  kept  with  the  Griswold  Factory,  and  all  just 
charges  against  said  &ctory  to  be  as  binding  on  the  contracting 
parties,  as  if  entered  in  their  names. 

It  b  understood,  that  the  machinery,  mentioned  in  the  forego- 
ing instrument,  is  only  to  be  holden  by  the  said  Hazard  &  Co. 
as  collateral  security  for  the  money  advanced,  and  that  it  is  to 
be  given  up  to  said  Lippitt  on  his  refunding  the  said  advance, 
until  which  time  the  said  Lippitt  hereby  agrees  to  keep  it  in- 
sured. 

The  separate  and  several  answer  of  Sampson  Almy,  one  of 
the  defendants,  was  m  substance  as  follows : 

That  he  believes,  that  the  said  Christopher  Lippitt  and  the 
said  Rowland  G.  Hazard  and  Company,  did  on  the  7th  day  of 
March,  A.  D.  1828,  sign  and  execute  the  contract  marked  A,  a 
copy  of  which  is  9nnexed  to  the  complainant's  bill.  That  whether 
the  said  firm  of  Low  and  Fenner,  had  any  interest  or  concern 
in  said  contract,  and  if  any,  what,  and  when  or  how  acquired, 
this  defendant  has  no  knowledge,  except  from  the  declarations 
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by  the  business.  The  cotton  business,  at  that  time,  i^as  consid- 
ered by  many  as  a  very  precarious  business.  The  said  Hazard 
asked  this  defendant  if  he  would  supply  said  Lippitt  with  cotton, 
under  said  contract,  and  if  so,  upon  what  terms.  After  several 
conversations  on  the  subject,  this  defendant  agreed  to  go  on  and 
execute  the  contract,  on  condition  that  this  defendant  should 
have  the  profits  of  one  half  of  the  mill,  for  his  trouble  and  risk, 
the  loss,  if  any,  to  fall  entirely  upon  him.  The  said  Rowland 
G.  Hazard  and  this  defendant,  then  conversed  with  the  said 
Charles  Low,  in  the  presence  of  the  said  Fenner,  both  of  whom 
expressed  their  satisfaction  with  the  arrangement.  Hazard  and 
IjOW  agreed  to  give  this  defendant  reasonable  notice,  in  case  of 
aojr  change  in  the  arrangement  then  made.  Said  agreement  with 
this  defendant  was  minutely  stated,  and  this  defendant  believes 
was  fully  understood  by  the  said  Hazard,  and  the  said  Low  and 
Fenner.  Whether  the  said  Low  acted  as  one  of  the  assignees 
of  the  said  Rowland  6.  Hazard  and  Company,  or  for  the  said 
Low  and  Fenner,  or  for  both,  in  making  said  contract,  this 
defendant  does  not  know.  But  he  does  know,  that  in  several  of 
the  conversations  on  the  subject,  the  said  Rowland  G.  Hazard 
stated,  that  the  said  Low  and  Fenner  were  equally  interested 
with  the  said  Rowland  G.  Hazard  and  Company,  in  said  Lippitt 
contract,  which  Low  and  Fenner  denied,  and  stated  that  they 
never  had  any  interest  of  any  kind,  in  said  contract. 

This  defendant  proceeded  to  execute  said  contract  with  said 
Lippitt,  in  conformity  with  his  agreement  with  Rowland  G. 
Hazard,  who  acted  as  the  agent  of  the  assignees  of  the  said 
Rowland  G.  Hazard  and  Company,  and  was  fully  empowered 
80  to  act,  as  this  defendant  believes.  He  purchased  cotton,  and 
made  sales  of  the  cloth,  and  paid  other  expenses,  as  by  the 
accounts  hereunto  annexed,  marked  A,  will  appear,  and  this 
defendant  has  no  other  knowledge  or  means  of  knowledge,  of 
the  persons  of  whom  he  made  purchases  of  cotton  and  other 
articles,  of  the  persons  by  whom  the  sales  of  the  cloth  were 
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oaade,  the  prices,  times  of  sales  and  purchase,  aod  the  ultimate 
amount  of  profit,  than  what  appears  by  the  papers  last  referred 
to. 

On  the  9th  of  March,  1830,  this  defendant  purchased  of  the 
said  Rowland  6.  Hazard,  as  agent  of  the  said  assignees,  all  the 
interest  which  the  said  Rowland  6.  Hazard  and  Company,  and 
the  said  assignees  had  in  and  to  said  Lippitt  contract,  and  said 
machinery,  by  a  written  contract  of  sale  of  that  date,  a  copy  of 
which  marked  B  b  hereto  annexed.  The  question,  whether 
Low  and  Fenner  ever  had  any  interest  in  said  Lippitt  contract 
was  still  undecided,  the  said  Rowland  G.  Hazard  wishing  to 
establish  the  affirmative,  and  so  declaring  the  fact  to  he,  and  the 
said  Low  and  Fenner  denying  it. 

Some  months  after  this  written  contract,  the  said  Rowland  G. 
Hazard  informed  this  defendant,  that  he  had  settled  the  disputed 
question,  concerning  Low  and  Fenner's  interest  in  the  Lippitt 
contract,  and  had  allowed  them  the  sum  of  twenty-seven  hundred 
dollars,  which  was  to  settle  all  their  claims  upon  the  Lippitt 
contract  and  machinery,  and  that  as  that  question  was  settled, 
this  defendant  might  consider  himself  as  the  sole  owner  of  said 
Lippitt  contract  and  machinery,  for  the  sum  of  five  thousand 
dollars,  which  this  defendant  then  agreed  to,  and  fix)m  that  time, 
did  consider  himself  sole  owner. 

The  said  Charles  Low  had,  previously  to  said  written  con- 
tract, offered  this  defendant  said  machinery  and  Lippett  con- 
tract for  said  sum  of  five  thousand  dollars.  In  the  contract  for 
the  purchase  of  this  machinery  and  Lippitt  contract,  by  this  de- 
fendant, for  the  sum  of  five  thousand  dollars,  no  mode  of  pay- 
ment was  ever  agreed  upon  by  this  defendant,  and  the  said  Row- 
land G.  Hazard.  This  defendant  had  a  claim  of  about  four 
thousand  dollars  upon  the  said  Rowland  G.  Hazard  &  Co. 
which  was  among  the  preferred  claims  in  their  assignment,  and 
it  was  probably  expected  by  the  said  Rowland  G.  Hazard,  and 
was  expected  by  this  defendant  at  the  time,  that  that  claim 
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sboald  be  settled  and  adjusted  when  the  five  thousand  dollars 
was  paid  (though  this  defendant  has  no  recollection  that  it  was 
so  stated  at  the  time).  This  defendant  has  often  expressed  his 
wish  to  have  a  settlement  of  all  debts  and  claims  existing  be- 
tween himself  and  the  said  Rowland  G.  Hazard  &  Co. ;  such  a 
settlemeDt  has  never  yet  been  made. 

This  defendant  continued  to  furnish  said  Lippitt  with  cotton 
under  said  contract,  firom  the  time  of  the  verbal  agreement 
between  this  defendant  and  the  assignees  of  the  said  Rowland 
6.  Hazard  &;  Co.,  up  to  the  1 1th  day  of  September,  1832, 
after  which  the  said  Lippitt  did  not  send  for  any  more,  giving 
as  a  reason,  that  the  said  Low  &  Fenner,  or  Charles  Low,  for- 
bade bis  receiving  it  of  this  defendant. 

Frora  the  time  of  the  verbal  contract  of  July,  ]  829,  to  some 
time  in  the  latter  part  of  the  year,  1832  or  beginning  of  1333, 
as  this  defendant  thinks,  neither  the  said  Low  or  Fenner,  ever 
intimated  to  this  defendant,  that  they  claimed  any  interest  in 
said  Liippitt  contract ;  neither  of  them  ever  furnished,  or  offered 
their    proportion  of  the  cotton  for  said  mill,  nor  to  pay  any 
part  of  the  other  expenses ;  nor  did  either  of  them  say  or  do 
any  thing,  that  would  have  subjected  them  to  any  loss  in  case 
such  had  been  the  result  of  the  business.    On  the  contrary,  this 
defendant  believes,  that  the  said  Low  b  Fenner  did  sell  to  the 
said  Rowland  G.  Hazard,  as  agent  of  said  assignees,  all  their 
interest  in  said  Lippitt  contract,  and  abandon  all  claim  to  the 
same,  which  this  defendant  avers  to  be  the  fact,  and  denies  that 
the  said  Low  &:  Fenner,  or  their  assignee,  the  complainant,  has 
any  interest  in  the  said  Lippitt  contract,  or  in  said  machinery. 
The  said  Charles  Low  acted  as  the  agent  of  the  complainant  in 
all  the  business  of  Low  tz  Fenner,  as  thb  defendant  has  been 
informed  and  believes ;  and  in  all  the  conversations  and  con- 
tracts with  the  said .  Rowland  6.  Hazard,  before  stated,  this 
defendant  understood,  that  the  said  Rowland  was  acting  as  the 
agent  of  the  assignee  of  Rowland  G.  Hazard  &  Co. 
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This  defeadant  further  states,  that  on  the  18th  of  August^ 
1831,  be  paid  William  Field  the  sum  of  five  hundred  and  fifty 
dollars  for  a  double  speeder  for  said  mill,  the  same  being  neces- 
sary, as  he  believes,  to  the  successful  operation  of  said  ma- 
chinery, and  which  speeder  is  now  in  said  mill,  and  forms  a 
part  of  the  machinery  thereof,  and  he  claims  an  allowance  of  the 
same,  out  of  the  balance  of  the  profits  in  his  hands,  or  in  such 
other  way  as  this  Court  may  deem  equitable,  in  the  event  of 
their  deciding,  that  the  plaintiffi,  or  the  said  Jjow  b  Fenner 
have  any  interest  in  said  contract,  or  in  said  machinery,  wbicb 
this  defendant  again  denies,  and  prays  the  Court  to  adjudge 
accordingly. 

The  separate  and  several  answer  of  Thomas  R.  Hazard,  one 
of  the  defendants,  was  in  substance  as  follows: — 

That  be  believes  that  the  said  Christopher  Lippitt  and  the 
said  Rowland  G.  Hazard  h  Co.  did  sign  and  execute  the  con* 
tract  marked  A,  and  annexed  to  the  complainant's  bill. 

That  he  believes,  that  the  said  Low  &  Fenner  purchased 
one  half  of  said  contract  of  the  said  Rowland  6.  Hazard,  and 
paid  for  all,  or  nearly  all,  of  said  half  by  their  acceptances  ;  but 
as  said  contract  was  made  before  the  failure  of  the  said  Rowland 
G.  Hazard  b  Co.,  this  defendant  is  not  particularly  informed 
of  the  particulars  thereof. 

This  defendant  admits  the  failure  of  the  said  Rowland  6. 
Hazard  b  Co.,  and  that  he  was  constituted  their  assignee  as 
stated  in  said  bill. 

He  admits  the  failure  of  the  said  Low  b  Fenner,  and  the 
appointment  of  the  complainant,  their  assignee,  as  stated  in  said 
bill. 

This  defendant  also  admits  and  states,  that  he,  as  assignee  of 
the  said  Rowland  6.  Hazard  ii  Co.  (not  considering  himself 
authorized  as  to  go  on  and  execute  said  Lippitt  contract,  by 
supplying  said  mill  with  cotton,)  did  make  a  contract  with 
Sampson  Almy,  some  time  in  the  year  1829,  to  supply  said  mill 


NOVEMBER  TERM,  1835.  289 


Kendall  v.  Almy  el  ul. 


with  cotton,  and  that  the  said  Sampson,  in  pursuance  of  said 
contract,  did  supply  said  cotton  until  some  time  in  the  year 
18^,  when  said  contract  was  sold  to  the  said  Sampson  for  the 
sum  of  five  thousand  dollars,  and  that  a  debt  due  from  him 
and  the  said  Low,  as  assignees  of  the  said  Rowland  6.  Hazard 
&  Co.  to  the  said  Sampson,  of  about  five  thousand  dollars,  was 
to  be  deducted  from  said  piice,  and  the  balance  paid  to  the 
assignees  of  Rowland  6.  Hazard  &  Co.  This  defendant  fur- 
ther states  that  he  believes,  that  the  said  Charles  Low  assented 
to  said  contracts  with  the  said  Almy,  so  as  to  bind  any  interest 
the  said  Low  &;  Fenner,  or  their  said  assignee,  ever  had  in  said 
Ltippitt  contract. 

The  contracts  with  the  said  Almy  were  principally  made  by 
the  said  Rowland  6.  Hazard,  as  agent  of  this  defendant,  and 
therefore,  the  circumstances  were  not  particularly  known  to  this 
defendant ;  but  he  believes  and  states,  in  defence  of  said  bill, 
that  all  the  interest  of  the  said  Low  and  Fenner  in  said  contract, 
or  of  the  complainant,  was  sold  to  the  said  Almy  by  the  said 
Rowland  G.  Hazard,  and  with  the  consent  of  the  said  Low  b 
Fenner. 

The  joint  answer  of  Charles  Low  and  Cornelius  G.  Fenner, 
two  of  the  defendants,  was  in  substance  as  follows : 

That  they  admit  the  making  the  agreement,  mentioned  in 
said  bill,  and  of  whrch  a  copy  is  thereunto  annexed,  marked  A, 
between  the  said  Christopher  Lippitt  and  R.  G.  Hazard  and  J*  P. 
Hazard,  doing  business  under  the  firm  of  R.  O.  Hazard  b  Co., 
and,  that  the  said  R.  G.  Hazard  &  Co.  subsequently  sold  to 
these  defendants,  said  Low  and  Fenner,  one  half  of  said  con- 
tract, and  one  half  of  all  the  profits  already  derived  and  to  be 
derived  therefrom,  upon  the  terms  and  conditions  in  said  bill 
stated.  These  defendants  further  admit,  that  their  interest  in 
said  contract,  was  to  commence  at  the  time  stated  in  said  bill, 
being  the  7th  day  of  March,  A.D.  1828,  which  was  the  date  of 
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the  contract  aforesaid,  between  said  Lippitt  and  said  R.  G. 
Hazard  &  Co. 

And  these  defendants  further  admit,  that  the  said  R.  G. 
Hazard  &^  Co.  assumed  on  themselires,  the  payment  for  all  the 
machinery  provided  for,  in  said  agreement :  and  these  defendants 
state,  that  they  have  also  advanced  to  the  said  R.  G.  Hazard  & 
Co.,  one  half  of  all  the  moneys  by  them  assumed  to  be  paid  for 
said  machinery  (or  within  a  trifle  of  the  amount,  being  as  near 
an  half,  as  could  be  ascertained,  without  a  full  settlement  of  all 
the  accounts),  and  at  such  times  as  the  said  R.  G.  Hazard  &  Co. 
called  for  the  same.  These  defendants  further  admit  the  execu- 
tion and  delivery  thereafter,  of  the  deed  of  assignment,  by  said 
R.  G.  Hazard  &  Co.,  to  the  said  Charles  Low  and  Thixnas  R. 
Hazard,  in  trusty  for  the  benefit  of  the  creditors  of  said  R.  G. 
Hazard  &  Co.  at  the  time,  and  to  the  e&ct  stated  in  said  bill. 
And  these  defendants  further  state,  that  thereafterwards,  to  wit, 
on  the  4th  day  of  July,  A.  D.  1829,  they  made  and  delivered 
to  said  complainant,  a  deed  of  assignment  of  all  their  property 
in  trust,  for  the  benefit  of  their  creditors,  by  which  deed,  all  the 
right  of  these  defendants,  being  one  half,  in  and  to  said  contract, 
and  to  the  profits  therefirom  derived  and  to  be  derived,  and  to 
the  machinery  therein  mentioned,  passed  and  was  conveyed  to 
sud  complainant.  These  defendants  further  state,  that  as  agents 
of  said  complainant,  or  in  their  own  right,  or  in  any  otherwise, 
they  never  sold  to  said  Almy,  nor  to  said  R.  G.  Hazard  &  Co. 
nor  to  any  other  person  or  persons,  their  interest  in  said  contract, 
nor  as  agents  of  said  complainant,  nor  in  their  own  right,  nor  in 
any  otherwise,  authorized  said  R.  G.  Hazard,  to  sell  said  interest 
to  said  Almy,  or  to  any  other  person  or  persons;  and,  that  the 
right  and  interest  of  these  defendants,  in  and  to  said  contract, 
which  by  said  deed  of  assignment,  passed  and  was  conveyed  to 
said  complainant,  have  never  been,  to  the  knowledge  or  belief 
of  these  defendants,  conveyed  by  said  complainant,  or  by  any 
one  for  him,  to  any  person  or  persons  whatever. 


NOVEMBER  TERM,  1835.  291 

Kendall  v.  Almy  et  al. 

These  defendants  further  state,  that  said  R.  6.  Hazard  & 
Co.,  soRietime  in  the  winter  or  spring  of  1831,  proposed  to  buy 
the  interest  of  these  defendants  m  said  contract,  and  to  give 
therefor  twenty-seven  hundred  dollars,  to  be  secured  by  their 
notes,  endorsed  by  Thomas  R.  Hazard,  also  to  pay  the  balance 
due  from  said  R.  G.  Hazard  &  Co.  to  the  complainant  as 
assignee  of  these  defendants,  and  also  that  the  said  R.  G.  Hazard 
&  Co.  pay  the  balance  due  the  complainant,  as  assignee  of  said 
Charles  Low,  on  a  final  settlement  of  all  the  accounts  between  said 
Low  and  Fenner  and  R.  G.  Hazard  h  Co. ;  and  these  defend- 
ants, thereupon,  agreed  to  sell  their  half  of  said  contract  to  said 
R.  G.  Hazard  &  Co.  upon  the  condition,  that  all  the  above 
terms  were  previously  complied  with :  the  said  R.  G.  Hazard 
&  Co.  being  then  indebted  in  a  large  sum  to  said  Low  and 
Fenner,  and  said  Charles  Low,  but  on  investigating  the  accounts, 
to  ascertain  the  balance  due  said  Low  and  Fenner  and  Charles 
Low,  firom  said  R«  G.  Hazard  &  Co.,  said  parties  were  not  able 
to  agree  upon  the  balance  due  said  Charles  Low,  nor  did  the 
said  R.  G.  Hazard  &;  Co.  pay  or  assume  to  pay  any  part  of 
said  twenty-seven  hundred  dollars,  and  the  negotiation  for  the 
sale  was  broken  off,  and  entirely  failed.  Nor  have  the  said  R. 
G.  Hazard  b  Co.,  at  any  time  since,  proposed  to  renew  said 
negotiation,  nor  have  they  since  paid  or  offered  to  pay,  any  part 
of  the  said  twenty-seven  hundred  dollars,  nor  have  they,  to  the 
knowledge  of  these  defendants  ever  pretended,  that  they  had 
bought  the  interest  of  said  defendants  in  said  contract,  or  set  up 
any  title  thereto.  And  the  accounts  between  the  said  R.  G. 
Hazard  b  Co.  and  said  Low  and  Fenner,  and  between  said  R. 
G.  Hazard  b  Co.  and  said  Charles  Low,  remain  to  this  day 
unsetded,  and  the  balance  due  said  Low  and  Fenner,  and  said 
Charles  Low,  from  said  R.  G.  Hazard  &  Co.,  unascertained 
and  unpaid. 

And  these  defendants  further  state,  that  they  considered  the 
sum  of  twenty-seven  hundred  dollars,  offered  by  said  R.  G. 
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Hazard  &  Co.  as  less  by  one  thousand  dollars  or  more,  than  the 
fair  value  of  their  interest  in  said  contract ;  but  they  were  willing 
to  take  that  sum,  together  with  a  compliance  by  said  R.  G. 
Hazard  &  Co.  with  the  other  terms  ofiered,  in  order  to  make  a 
6ttal  close  of  the  business,  and  of  their  concerns  with  R.  6« 
Hazard  &  Co. 

And  these  defendants  further  answering,  state  that  fiom  the 
time  said  Almy  began  to  furnish  said  Lippitt  with  cotton  under 
said  contract,  to  the  time  of  the  plaintifiTs  exhibiting  his  bill  of 
complaint,  they  have,  at  difl^nt  intervals,  repeatedly  conversed 
with  said  Almy  in  relation  to  their  interest  in  said  contract,  in 
which  conversations  they  always  asserted  their  right  to  one  half 
of  said  contract,  and  offered  to  said  Almy  to  furnish  the  oottoo 
under  said  contract,  and  told  said  Almy,  they  should  claim  at 
his  bands,  one  half  of  the  profits,  by  him  received  fixim  supply- 
mg  the  cotton  under  said  contract,  nor  did  they,  in  any  ooover- 
sation  with  said  Almy,  or  in  his  presence  or  elsewhere,  deny, 
that  they  owned  one  half  of  said  contract. 

And  the  said  Charles  Low,  answering  for  himself,  denies  that 
the  said  Rowland  G.  Hazard  was  authorized  by  him,  as  assignee 
of  said  Rowland  G.  Hazard  &  Co.,  to  sell  to  said  Almy  their 
(the  said  R.  G.  Hazard  &  Co's.)  interest  in  said  contract ;  and 
the  said  Charles  Low,  further  answering  for  himself,  states,  he 
was  informed  by  said  Rowland  G.  Hazard,  while  said  Almy 
was  furnishing  cotton  under  sud  contract,  that  he,  Almy,  did 
not  claim  but  one  half  of  the  contract,  and  would  pay  Low  and 
Fenner  their  half  of  the  profits  under  the  same.  And  these 
defendants  further  state,  that  when  they  called  on  said  Almy 
for  an  account  of  said  profits,  and  for  payment  of  one  half  of  the 
same,  said  Almy  refused  to  render  any  account  of  said  profits, 
or  to  pay  over  any  part  thereof,  alleging  as  his  excuse  for  such 
refusal,  that  he  did  not  know  who  owned  the  other  half  of  said 
contract. 

Upon  the  proob  taken,  the  cause  came  on  for  a  hearing,  and 
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was  argued  by  Prutt  and  R.  W.  Oreene  for  the  plaintiff,  and 
by  TilUnghoii  and  Whipple  for  the  defendants. 

The  opinion  of  the  Court  was  afterwards  delivered  to  the  fol- 
lowing effect : 

Story  J.  The  title  of  the  plaintiff  is  under  an  assignment 
made  to  him  by  Low  8c  Fenner,  dated  the  6th  of  Jaly,  1829, 
and  erroneously  stated  in  the  bill  to  be  on  the  4th  of  July,  1829. 
That  assignment  conveys  to  the  plaintiff  "  All  the  goods,  wares, 
merchandises,  and  personal  property  of  every  kind,  belonging  to 
the  said  late  company  of  Low  b  Fenner ;  and  also  all  notes, 
book  accounts,  and  debts  of  every  kind  due  them."  Now  the 
supposed  interest  of  Low  &  Fenner,  under  Hazard  &;  Com- 
pany, in  the  Lippitt  contract,  stated  in  the  pleadings,  is  neither 
a  note,  nor  a  book  account,  nor  a  debt  due  ;  and  consequently, 
it  did  not  pass  to  the  plaintiff  under  the  assignment,  unless  it 
can  be  comprehended  under  the  words  '^  personal  property  of 
every  kind."  These  words  might  possibly  have  been  construed 
to  embrace  this  equitable  sub-interest  of  Low  h  Fenner  in 
the  Lippitt  contract,  if  the  words  had  stood  alone.  But  in  the 
connexion,  in  which  they  stand  in  the  assignment,  they  are 
manifestly  used  to  signify  visible,  tangible  property,  ejusdem  gen- 
eris as  goods,  wares,  and  merchandises.  For  if  they  were  de- 
signed to  embrace  eyery  description  of  personal  property  in  the 
broadest  sense  of  the  terms,  the  subsequent  clause  respecting 
notes,  book  accounts,  and  debts,  would  not  only  have  been  su- 
perfluous, but  impertinent.  My  opinion,  therefore,  is,  that  the 
words  personal  property  are  used  in  the  assignment  in  a  restrained 
sense,  and  do  not  embrace  the  equitable  interest  asserted  by  Low 
b  Fenner  in  the  Lippitt  contract.  The  pldntiff's  tide,  there- 
fore, wholly  fails  at  the  threshold  of  the  cause.  The  answer  of 
Low  &  Fenner  does  not  help  the  case  in  this  respect ;  for  it 
only  admits  the  assignment,  as  it  stands,  and  pretends  to  no  other 
or  larger  conveyance  of  their  interest,  than  the  terms  of  the  as- 
signment purport  to  convey. 
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But,  although  my  opinion  is  thus  against  the  plaintiff  aa  this 
pointy  I  should  be  sorry  to  decide  the  cause  against  him  solely 
upon  th'is  ground  ;  and  I  shall,  therefore,  proceed  to  the  consid- 
eration of  the  other  grounds  of  objection  stated  in  the  argument. 

The  first  question  is,  whether  any  assignment  was  in  fact 
made  by  Hazard  b  Co.  of  an  interest  in  the  Lippitt  contract 
to  Low  &  Fenner,  as  stated  in  the  bill.  It  is  certain,  that  no 
assignment  was  made  in  writing.  The  bill  itself  does  not  directly 
and  positively  set  up  any  written  contract  of  assignment  signed 
by  the  parties.  It  is  true,  that  there  is  an  unsigned  paper  ap- 
pended to  the  bill ;  but  it  is  not  referred  to  in  the  bill  as  the 
very  contract ;  nor  does  the  bill  assert,  that  a  written  contract 
was  intended,  and  omitted  to  be  signed  by  the  parties  by  mis- 
take ;  nor  does  it  ask  relief  on  that  account.  The  bill  is  not, 
then,  framed  for  such  an  aspect  of  the  case ;  and  if  it  had  been. 
Hazard  h  Co.  must  have  been  made  parties  to  correct  the  mistake. 

The  bill,  indeed,  seems  indirectly  to  rely  upon  some  written 
conUract  from  Hazard  b  Co.  to  Low  &  Fenner,  after  the  7th 
of  March,  1828,  for  it  asserts  an  agreement  to  have  been  ^'  made 
and  executed,"  which  terms  rather  lead  to  the  conclusion,  that 
the  plaintiff  intended  to  speak  of  some  writing  executed. 

But  if  this  difficulty  in  the  frame  of  the  bill,  as  founded  upon 
a  written  contract,  can  be  gotten  over,  still  there  remains  another 
difficulty,  that  there  is  no  proof  of  any  such  written  agreement, 
as  is  averred  in  the  bill,  either  signed  or  unsigned.  The  un- 
signed written  paper  annexed  to  the  bill,  if  it  could  be  con- 
strued to  import  a  final  executed  contract,  varies  essentially  in 
its  terms  and  provisions  from  that  asserted  in  the  bill.  So  that 
the  proof  totally  fails,  as  well  as  the  allegations,  in  the  bill,  if 
construed  to  refer  to  a  written  contract. 

If,  on  the  other  hand,  the  bill  is  to  be  treated  as  founded  upon 
a  parol  contract  of  assignment,  the  evidence  of  what  that  con- 
tract was,  in  terms  or  in  purport,  is  so  loose,  indeterminate,  and 
unsatisfactory,  that  it  would  be  impossible  to  act  upon  it  with  any 


NOVEMBER  TERM,  1835.  29& 

Kendtdl  o.  Almy  et  al. 


appioximatioo  to  certainty.  I  am  satisfied,  that  there  was  some 
sort  of  contract  on  this  subject  hetween  Hazard  &  Co.  and  Low 
&  Fenner.  The  weight  of  evidence  clearly  establishes  that  fact. 
The  exception  subsequently  inserted  in  the  written  assignment 
by  Hazard  &  Co.  to  Almy,  refers  to  some  such  contract.  But 
the  terms  or  stipulations  of  that  contract  no  where  appear  with 
any  reasonable  precision.  Ail  the  evidence  respecting  it  carries  us 
DO  further  than  to  the  palpable  obscure,  per  ignotum  adignotius* 

I  agree,  that  a  contract  of  thb  nature  might  be  established  by 
the  assent  and  admission  of  both  the  assignors  and  assignees,  by 
their  answers  to  the  bill,  if  they  were  parties  to  it,  even  though 
Almy  and  Lippitt  were  ignorant  of  it,  and  each  asserted  his 
igoorance  in  his  answer  to  the  bill.  Ryan  v.  Andenon  (3  Madd. 
R.  174),  seems  sufficiently  to  prove  that,  even  if  upon  princi- 
ple it  would  admit  of  doubt.  But  there  is  no  such  admission  in 
this  case  by  the  assignors  and  assignees.  Perhaps,  too,  an 
assignment  of  an  equitable  interest  in  the  Lippitt  contract  might 
be  good,  though  made  by  parol,  at  least  if  it  did  not  include 
a  stipulation  for  the  personal  services  of  Hazard  &  Co.  The 
case  of  Heath  v.  Hale  (4  Taunt.  R.  326),  is  a  strong  authority 
to  support  it ;  though  I  desire  to  be  understood  as  not  giving  any 
absolute  opinion  on  the  point.  The  difficulty  lies  in  the  proof 
de  facto  of  any  determinate  parol  contract  whatever  between 
Hazard  &  Co.  and  Low  &  Fenner.  There  b  no  just  ground  to 
call  upon  a  court  of  equity  to  enibrce  a  specific  performance  of 
a  contract  between  the  original  parties  themselves,  where  its 
terms  are  not  clear,  definite  and  positive.  A  fortioriy  there  is 
still  more  difficulty  in  enforcing  it  against  an  assignee  of  the  party, 
against  whom  the  specific  performance  is  sought. 

Besides ;  it  is  abundantly  proved,  that  Low  &  Fenner  have, 
on  various  occasions,  denied,  that  there  was  any  such  contract  of 
assignment  between  them  and  Hazard  &  Co.,  or  that  they  had 
any  interest  in  the  Lippitt  contract. 

But  if  the  existence  of  such  a  contract  of  assignment  to  Low 
b  Fenner  were  completely  established  in  proof,  it  would   be 
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difficult  for  tbem,  or  for  the  plaintiff,  as  their  assignee,  now  to 
demand  a  specific  performance  of  it,  or  to  assert  any  rights  ac- 
quired under  it,  under  existing  circumstances.     A  party,  to  en- 
title himself  to  a  sp^ific  performance  of  a  contract  of  this  sort, 
after  such  a  lapse  of  time,  should  show,  that  he  had  been  always 
ready  to  perform  his  part  of  it.     Now,  Low  &  Fenner  have  not 
shown,  that  they  were  ready  to  perform  the  contract,  as  they 
state  it,  at  all  times,  before  the  failure  of  Hazard  &l  Co«,  as  well 
as  after.    They  have  never  supplied,  or  ofiered  to  supply  the 
cotton  for  the  mill  to  Lippitt.     They  have  never  assisted  or 
ofiered  to  assist  Almy  in  supplying  it.    They  come  now,  long 
after  the  period  for  the  due  supply  has  passed,  and  ask  for  re- 
lief,  against  their  own  laches  and  default.     Surely  they  ought 
not  now  to  be  permitted  to  turn  round,  and  demand  of  Almy  to 
be  let  in  to  the  benefits  of  a  contract,  which  they  have  ex- 
pressly repudiated,  by  denying,  in  his  presence  and  otherwise 
that  they  had  any  interest  therein ;  and,  without  bearing  any  of 
the  hazards  of  the  supply,  now  to  insist  upon  sharing  the  profits* 
Besides;  1  am  not  satisfied,  that  the  assignment  to  Almy  of  the 
contract  of  Hazard  &  Co.  with  Lippitt  was  not  made  with  the 
full  assent  of  Low,  one  of  the  partners  of  Low  &  Fenner ;  and 
if  it  was  made  with  his  assent,  then  it  bound  the  firm.    Tbut 
assignment  contains  the   ibllowiog  clause,  to   which   I   have 
already  alluded  :  "  It  is  further  agreed,  that  if  Low  b  Fenner 
should  redeem  their  one  half  of  the  aforesaid  contract  by  the 
payment  of  the  drafts  drawn  on  them  by  R.  Hazard  &  Co.  on 
account  thereof,  to  return  half  of  the  aforesaid  $5000  to  said 
S.  Almy,  he  relinquishing  to  said  Low  &  Fenner  all  claim  upon 
the  aforesaid  one  half  of  the  said  contract."     Now,  when  was 
this  redemption  by  the  payment  of  the  drafts  to  be  made  by 
Low  &i  Fenner  ?  Certainly  not  at  an  indefinite  period.    It  must 
have  been  contemplated  by  the  parties,  that  it  was  to  be  imme- 
diately done,  or  at  least  within  a  reasonable  time.     If  Low  & 
Fenner  meant  to  derive  any  benefit  from  the  clause,  it  was  their 
duty  to  proceed  forthwith  to  pay  and  take  up  these  drafts.  They 
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took  DO  Steps  for  this  purpose,  until  years  afterwards  ;  and  they 
musty  therefore,  be  deemed  to  have  waived  any  rights  to  he 
derived  therefrom.  Indeed,  there  is  no  proof,  that  they  ever 
undertook  to  act  upon  any  such  claim,  until  a^  very  recent  period. 
The  claim,  which  they  now  assert  through  their  assignee  (the 
plaintiff)  is  in  effect,  to  take  from  Almy  half  the  pro6ts  of  the 
Lippitt  contract,  as  it  has  turned  out  in  the  event  heneficial, 
without  having  incurred  any  risk  whatsoever,  or  even  having 
enabled  Almy  to  make  any  demand  upon  them  for  any  loss,  or 
for  any  fulfilment  of  the  supposed  obligation  on  their  side.  There 
is  no  reciprocity  in  the  case.  They  have  never  entered  into 
any  contnict  with  Almy  to  supply  any  share  of  the  cotton,  or  to 
advance  any  money  towards  the  completion  of  the  Lippitt  con- 
tract. Under  such  .circumstances,  there  is  as  little  equity  in 
this  claim  of  Low  b  Fenner,  as  can  well  be  imagined.  Indeed, 
they  DOW  press  a  further  claim  ;  and  insist  upon  having  the  other 
half  profits  applied  towards  the  payment  of  the  debt  of  Lippitt 
ibr  the  machinery  of  the  mill.  Upon  the  actual  firame  of  the 
bill,  there  is  no  pretence  for  this  claim  ;  and  in  this  stage  of  the 
cause  it  is  too  late  to  ask  for  an  amendment  of  it.  The  pro- 
ceedinp  have  passed  the  stage,  in  which  they  are  amendable. 

As  to  the  supposed  settlement  of  the  claim  of  Low  b  Fenner 
in  the  Lippitt  contract  by  Hazard  b  Co.  for  the  sum  of  $2700, 
it  is  sufficient  to  say,  that  it  is  not  made  out  in  point  of  proof. 
There  were  preliminary  negotiations  on  the  subject ;  but  they 
never  appear  to  have  resulted  in  a  consummated  contract. 

But  there  is  an  objection  to  the  tide  of  the  plaintiff  of  a  more 
general  nature,  and  which  is  fatal  to  it,  in  whatever  form  it  could 
be  presented.  The  contract  with  Lippitt  was  made  on  the  7th 
of  March,  1828,  and  it  was  to  expire  in  two  years,  that  is  to 
say,  on  the  7th  of  March,  1830.  The  assignment  to  Almy  of 
that  contract  did  not  take  place  until  the  9th  of  March,  1830, 
after  the  term  bad  expired,  for  which  it  was  to  operate.  The 
suit,  then,  b  not  maintainable  against  Almy  for  any  future  pro- 
ves, vii.  38 
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fits,  unless  the  contract  was  renewed  by  Lippitt  with  Almy,  for 
the  benefit  of  Low  &  Fenner,  as  well  a»  himself.  There  is  not 
the  slightest  proof  of  the  renewal  of  the  contract  for  any  such 
purpose  ;  or,  indeed,  for  any  purpose.  Nor  is  there  the  slight- 
est proof,  that  Almy  ever  agreed  to  pay  over  to  Low  &  Fenoer 
one  half  of  the  profits,  which  he  might  obtain  by  continumg  to 
supply  Lippitt  upon  the  terms  of  the  old  contract.  Lippitt 
himself  utterly  denies,  that  he  ever  had  any  knowledge  of  any 
contract  with  Low  h  Fenner,  on  the  subject  at  any  time ;  ao 
that  he  never  could  have  agreed  to  any.  The  right  leserved, 
under  the  original  contract  between  Hazard  &  Co.  with  lippitt, 
to  continue  the  contract  after  the  expiration  of  the  two  yean, 
was  a  right  not  reserved  to  either  party,  but  to  Lippitt  alone. 
He  was  not  bound  to  continue  it ;  and  ther^  is  no  proof,  that  be 
intended  to  continue  it.  The  contract  of  Lippitt  with  Almy 
must  be  treated  as  a  new  contract  between  them,  for  it  totally 
dispensed  with  the  personal  services  of  Hazard  &  Co.  And 
Low  &  Fenner  have  not  shown  any  original  or  derivative  title 
to  partake  of  the  benefits  or  share  the  losses  under  that  contract. 
I  have  gone  over  the  matters  in  the  present  bill  farther  than 
was  necessary  to  decide  it,  from  an  anxiety  to  show,  that  m  every 
view,  which  I  have  takenof  the  case,  the  plaintiff  has  do  merits. 
But  I  desire  to  be  understood  as  resting  my  opinion  mainly  on 
these  three  grounds :  First,  the  assignment  to  the  plaintiff,  Ken- 
dall, does  not  convey  any  title  to  the  Lippitt  contract,  even  if 
Low  h  Fenner  had  an  interest  in  it ;  for  the  terms  of  that  as- 
signment do  not  embrace  such  an  interest.  Secondly,  the  con- 
tract, as  set  up  in  the  bill,  whether  verbal  or  in  writing,  b  not 
proved.  Thirdly,  the  original  contract  with  Lippitt  expired 
before  the  assignment  to  Almy,  and  therefore  Low  b  Fenner 
could  claim  no  title  except  under  a  new  contract,  to  which  they 
were  parties,  and  by  which  they  were  bound.  They  have 
shown  no  such  title.  The  bill  is,  therefore,  dismissed,  with 
costs. 
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United  States  v.  John  R.  Vinton. 

Hie  defendant,  being  a  lisnienant  in  the  army  of  the  United  States,  was 
oommiaaioned  June  30th,  1834,  as  a  captain  by  brevet,  to  take  rank  from 
September  30th,  1829.  JHeU,  thai  the  commission  took  effect  xetroac- 
tiyely,  and  that  the  defendant  was  entitled  to  receive  the  pay  ef  a  captain 
by  brevet,  for  services  rendered  as  captua,  after  the  date  last  aboTS  men- 
tioned. 

Where  a  brevet  commission  in  tibe  amy  of  the  United  States  is  eonferred 
upon  a  party,  to  take  rank  fiom  a  prior  date,  the  pay  and  emoluments  of 
the  rank  conferred  follow  as  an  incident  from  this  date,  whenever  the 
party  has  rendered  services  according  to  that  rank. 

AssuMWiT  on  an  account  amaexed  and  for  money  had  and  re* 
oeived.  The  cause  came  on  to  be  heard  upon  an  agreed  state- 
ment of  bctSy  which  was  as  follows : 

This  is  an  action  of  assumpsit,  brought  by  the  United  States 
against  Captain  Vinton,  and  at  his  request,  to  test  the  validity 
of  his  daim  to  certain  brevet  pay,  to  recover  two  hundred  and 
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four  dollars,  which  sum  was  drawn  by  him  from  the  paymaster, 
but  disallowed  at  the  Treasury ;  and  the  parties  agree  to  the 
following  statement  of  facts. 

The  defendant  was  commissioned  first  lieutenant  in  the  Unit- 
ed States  Army,  on  the  30th  of  September,  1819,  and  served 
under  the  said  commission  until  the  30th  of  June,  1834,  when  he 
was  commissioned  a  captain  by  brevet,  to  take  rank  from  the  30th 
of  September,  18S9.  During  the  periods  for  which  he  claims  the 
additional,  or  brevet  pay  of  ten  dollars  per  month,  viz.  from  the 
16th  of  September,  1830,  to  the  31st  of  August,  1831 ;  from 
the  1st  of  October,  1831,  to  the  31st  of  February,  1832 ;  and 
from  February  a6th  to  July  4th,  1832,  he  had  a  captain's 
command. 

The  question  for  the  Court  is ;  Did  this  brevet  commission, 
made  and  conferred  on  the  30th  of  June,  1834,  to  take  rank 
from  the  30th  of  September,  1829,  authorize  the  defendant  to 
receive  brevet  pay  for  services  performed  in  1830-'31  and  '32. 

If  the  defendant  was,  by  said  brevet,  so  authorized,  then  the 
plaintiffi  are  to  take  nothing  by  their  writ ;  otherwise  the  de- 
fendant is  to  be  defaulted,  and  judgment  .rendered  for  the  plain- 
tiffi  for  the  sum  demanded,  and  costs. 

AndersoUy  District  Attorney,  for  the  United  States,  argued  as 
follows:  By  act  of  Congress  of  July  6lh,  1812,  ch.  37,  sect.  4, 
the  President  is  authorized  to  confer  brevet  rank  on  such  officers 
of  the  army  as  shall  distinguish  themselves  by  gallant  actions, 
or  meritorious  conduct,  or  who  shall  have  served  ten  years  in 
any  one  grade  :  Provided,  that  nothing  herein  .contained  shall 
be  so  construed  as  to  entitle  officers  so  brevetted  to  any  addi- 
tional pay  or  emoluments,  except  when  commanding  separate 
posts,  districts,  or  detachments,  when  they  shall  be  entitled  to, 
and  receive  the  same  pay  and  emoluments  which  officers  of 
the  same  grades  are  now,  or  hereafter  may  be  allowed  by  law. 
By  act  of  16th  April,  1818,  ch.  59,  '<  officers  of  the  army,  who 
have  brevet  commissions^  shall  be  entitled  to  and  receive  the 
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pay  and  emoluments  of  their  brevet  rank  when  on  duty,  and 
having  a  command  according  to  their  brevet  rank,  and  at  no 
other  time."     By  act  of  16th  March,  1802,  ch.  9,  sect.  20, 
"  every  officer  and  soldier  shall  take  and  subscribe  the  oath  to 
bear  true  allegiance''  to  the  country,  be,  which  oath  is  requir- 
ed of  every  soldier  on  his  enlistment,  and  of  every  officer  on  his 
accepting  his  appointment.     As  every  promotion  is  a  new  ap- 
pomtment  {Marhury  v.  Maduon^  1  Cranch'R.  16),  the  defendant 
could  not  act  officially  under  his  brevet  commission  until  he  had 
taken  and  subscribed  the  oath  required  by  law.     The  defend- 
ant's commission  was  made  and  completed  on  the  30th  of  June, 
1834,  to  take  rank  from  the  30th  of  September,  1829 ;  subse- 
quent, of  course,  to  which  time  he  took  and  subscribed  the  oath 
by  law  required,  to  authorize  him  to  act  under  or  by  virtue  of 
the  said  commission.    The  services  for  which  the  defendant  re- 
ceived pay,  rendered,  as  he  maintains,  under  this  brevet  com- 
mission, were  performed  between  the  16th  of  September,  1830, 
and  the  4th  of  July,  1832,  two  years  before  this  brevet  com- 
mission was  made.     Can  it  be  maintained,  that  the  defendant 
acted  under  and  by  virtue  of  this  commission,  two  years  before 
such  commission  was  in  eiustence  ?    He  could  not  perform  the 
service  both  under  his  old  commission  of  lieutenant  and  under 
his  brevet  commission  of  captain  at  one  and  the  same  time.    He 
acted  under  one  or  the  other  of  these  commissions.     If  he  per- 
formed the  service  under  his  old  commission,  he  is,  clearly,  not 
entitled  to  pay  for  this  service  under  the  brevet  or  new  com- 
mission.    A  new  commission  to  do  the  same  thing,  determines 
the  old  commission.    (Jacob's  Law  Diet.  tit.  Commission). 
When  did  this  new  commission  determine  the  old  commission  ? 
When,  as  regards  pay  and  emoluments,  the  defendant  accepted 
it,  and  took  and  subscribed  the  oath  necessary  to  qualify  him  to 
act  under  the  new  commission  ;  and  not  before.    Then,  as  the 
defendant  was  not  qualified  to  act  under  this  brevet  commission  ; 
for  it  was  not  made  or  conferred  until  long  after  the  services  in 
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question  were  performedi  be  did  not  perforoi  tbem  by  virtue 
of  any  power  or  authority  derived  from  this  commission,  and 
cannot  claim  the  increased  pay  given  by  this  commission  fcr 
like  services.  But  even  if  acceptance  and  the  taking  the  oath 
of  allegiance  should  not  be  deemed  indispensable ;  yet  the  bre* 
vet  commission  could  not  determine  the  old  commission,  until 
such  brevet  commission  was  completed  by  the  signature  of  the 
President,  and  this  was  two  years  after  the  services  were  per- 
formed. In  Marbury  v.  MadUon^  it  is  said,  ^'  the  applicant  has 
a  right  to  the  officcNor  to  nothing.  He  will  obtab  the  ij&oe  by 
obtaining  the  commission,  or  a  copy  of  it  fiom  the  record."  In 
the  case  of  Marbury,  the  officer  was  nominated,  confirmed,  and 
his  commission  made  and  completed ;  yet  he  could  not  act  in 
his  official  capacity,  until  he  received  his  commission  or  a  copy 
of  it,  and  was  duly  qualified  under  such  commission  or  copy,  by 
takbg  the  qualifymg  oath.  Had  Marbury  assumed  to  act  as  a 
magistrate  before  he  had  obtained  his  commission,  or  a  copy  of 
it,  and  before  he  had  taken  the  requisite  qualifying  oath,  would 
such  acts  have  become  legal  and  valid,  by  his  subsequent  pos* 
session  of  the  commission  and  a  subsequent  qualification  to  act 
under  it  ?  Could  Marbury  have  enforced  the  payment  of  fees 
for  such  assumed  official  acts,  by  the  production  of  a  commis- 
sion bearing  date  before,  but  under  which  he  was  not  qualified 
to  act,  until  after  the  services  were  performed  ?  If  not,  how  can 
the  defendant  claim  this  money,  when  even  his  commtssioa  was 
not  made  until  long  after  the  performance  of  the  service  for 
which  he  received  the  money  ?  The  act  of  Congress  contem- 
plates services  to  be  petformed,  and  not  services  already  render* 
ed.  ^  Officers  who  have  brevet  commissions,  shall  be  entitled 
to  receive  the  pay  and  emoluments  of  their  brevet  rank,  when 
CD  duty  and  having  a  command,  according  to  their  brevet  rank, 
and  at  no  other  time ;"  but  should  the  construction  contended 
for  by  the  defendant  prevail,  so  as  to  cover  past  services,  he  will 
receive  pay  for  <<  time  other"  than  when  he  held  such  brevet 
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oomoiission.  By  the  act  of  1812,  ch.  137,  sect.  4,  the  Presi- 
dent is  authorisEed  to  confer  brevet  rank ;  and  by  the  act  of  1818, 
ch.  59,  sect.  2,  '^  no  iMrevet  commission  shall  hereafter  be  con- 
ferred without  the  advice  and  consent  of  the  senate."  As  it  is 
not  imperative  on  the  President  to  nominate,  or  on  the  senate 
to  confirm,  this  brevet  might  have  been  delayed  twenty  years, 
and  then  defendant  might  have  been  brevetted  a  colonel,  to  take 
rank  ten  years  prior  to  the  date  of  his  commission.  Could  the 
defendant,  under  such  circumstances,  go  back  with  his  account, 
and  charge  pay  and  emoluments  as  a  colonel  for  such  periods  as 
be,  as  a  lieutenant  in  fact,  might  have  been  left  in  command  of 
a  separate  post  ? 

Brevet  raok  is  not  conferred  on  officers  of  the  navy ;  but,  to 
reward  gallant  deeds,  commissions  are  often  conferred,  to  take 
rank  from  an  aoterior  day.  Suppose  a  lieutenant  had  taken  cooh 
maud  of  the  ship,  bis  captain  being  sick  or  disabled,  and  for  his 
gallant  conduct  in  action  he  should  subsequently  be  made  a  cap* 
tain,  to  take  rank  on  the  day  of  the  action  in  which  he  distin- 
guished himself,  could  he  go  back,  and  draw  pay  and  prize  mo-* 
ney  as  a  captain  ? 

By  article  75  of  the  Rules  and  Articles  for  the  Government 
of  the  Army,  act  of  1806,  ch.  20,  "  No  officer  shall  be  tried 
but  by  general  court-martial,  nor  by  officers  of  inferior  rank,  if  it 
can  be  avoided.'^  Suppose  the  officers  composing  a  court-mar- 
tial, to  try  a  colonel,  were  all  of  inferior  rank,  while  a  court 
might,  without  difficulty  or  delay,  have  been  organized,  com- 
posed of  officers  of  the  rank  of  the  accused,  as  required  by  law  ; 
and  the  accused  should  object  to  a  confirmation  of  the  sentence 
of  such  court,  for  this  reason  ;  but  before  a  decision  was  made 
upon  the  objection  to  the  confirmation  of  the  sentence,  the  offi- 
cers objected  to,  on  account  of  their  inferior  rank,  should  receive 
commissioos  of  colonels,  to  take  rank  prior  to  the  organization  of 
said  court-martial,  would  these  subsequent  commissbns  cure  the 
defect  ?  If  not,  then  can  a  subsequent  commission  give  a  right  to 
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increased  pay  for  past  acts,  when  it  cannot  confer  the  ii 
power  to  do  those  acts,  or  rather  to  make  those  acts  valid.  The 
case  of  Captain  Bache,  of  the  army,  was  in  all  respects  like  the 
one  under  consideration.  The  Attorney  General,  to  whom  that 
case  was  submitted,  in  his  official  opinion,  given  on  the  5th  of 
Jaauary,  1835,  says,  ^^  to  come  within  the  law  of  1812,  the  offi- 
cer must  have  been  brevetted  ;  and  to  be  inclinled  in  that  of 
1818,  he  must  have  a  brevet  commission.  Captain  Bache's 
rank  having  been  carried  back  to  a  date  prior  to  the  period  for 
which  he  now  asks  brevet  pay,  he  would  seem  to  have  an 
equitable  claim  for  the  difference  charged  by  him,  bat  hb  only 
remedy  is  by  application  to  Congress.'' 

By  the  act  of  1813,  ch.  137,  officers,  who  hav^e  served  tea 
years  in  one  grade,  may  be  brevetted.  The  only  object  and 
intent  of  conferring  rank  anterior  to  the  date  of  the  commissioo 
is,  evidently  to  decide  the  officer's  relative  place  and  command 
among  his  brother  officers,  and  to  fix  the  beginning  of  another 
ten  years,  when  he  may,  by  the  act,  receive  another  brevet ; 
otherwise  a  commission  would  have  said  to  take  pay  as  well  as 
rank  iirom  an  anterior  day.  Congress  evidently  intended,  by 
the  act  of  1818,  by  requiring  the  consent  of  the  Senate  to  these 
appointments,  to  guard  not  only  against  too  great  an  increase  of 
these  commissions,  but  also  against  increase  of  pay  under  them, 
by  expressly  refusing  pay,  except  when  the  command  was  ac- 
cording to  the  rank.  The  words  of  the  act  are  too  plain  and 
unambiguous  to  admit  of  a  doubt  as  to  the  intention  of  Con- 
gress, and  it  is  contended  that  the  United  States  must  prevail, 
unless  by  construction  the  defendant  shall  be  made  to  have  held 
this  brevet  commission  two  years  before  it  was  made,  and  when 
in  truth  and  in  fact  he  held  no  such  commission. 

Vinton^  pro  se,  argued  as  follows: — ^The  question  seems 
principally  to  turn  upon  the  single  point,  whether  the  validity  of 
any  commission  takes  origin  from  its  daie^  or  from  some  other 
period.    The  Attorney  General  of  the  United  States  is  of  opin- 
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ion,  that  in  the  case  of  a  breret  commission,  and  with  regard 
to  the  pay  and  emoluments  pertaining  to  it,  this  period  is 
''when  it  is  conferred/'  But  the  law  is  simply  declaratory  of 
the  privileges  and  restrictions  of  brevet  rank.  The  phrase, 
''officers  who  have  brevet  commissions,"  seems  to  be  only 
another  mode  of  saying,  officers  with  brevet  rank  ;  captains  by 
brevet,  or  majors  by  brevet,  &c.  &c. ;  and  could  not  have  been 
meant  to  imply,  that  in  order  to  ensure  to  an  officer  the  emolu- 
ments of  his  brevet  rank,  he  must  necessarily  have  the  parch- 
ment commission  in  his  pocket.  There  is  nothing,  in  a  fair 
reading  of  the  law,  however  certain  passages  may  be  empha- 
sized, which  places  brevet  commissions  on  any  ground  distinct 
fiom  other  commissions,  with  respect  to  the  date  and  origin  of 
the  immunities  conferred  by  them. 

The  decision  of  the  Attorney  General  is  unprecedented.  Re- 
pugnant as  it  is  to  the  feelings  of  the  defendant  to  appear  as  a 
controvertist  with  his  Government,  yet  it  cannot  be  surprismg, 
that  he  should  appeal  from  a  judgment  at  variance  with  all  for- 
mer decisions,  opinions  and  usages,  which  have  prevailed,  both 
in  the  army  and  in  the  departments  at  Washington,  in  similar 
cases.  The  rule  has  hitherto  been,  invariably,  that  all  the  im- 
munities of  a  commission  have  their  initial  virtue  from  its  date. 
The  immunity  of  rank  is  explicitly  declared  to  obtain  from  its 
date  upon  the  face  of  the  instrument,  and  if  it  were  usual  to  dis- 
cuss the  matter  of  pay  in  such  a  document,  it  can  scarcely  be 
doubted,  that  it  would  be  made  to  correspond.  The  time  of 
a  commission  being  'f  conferred,"  or  issued,  has  always  been 
considered  as  a  matter  of  little  or  no  importance. 

By  confirming  an  appointment  with  an  anterior  date,  it  is  a 
virtual  acknowledgment,  that  it  ought  to  have  been  conferred  at 
that  date.  Commissions  of  all  kinds  must  necessarily  be  dated 
back.  No  one  can  be  nominated,  confirmed,  and  have  his  com- 
mission executed,  on  the  day  it  falls  due.  Every  advantage  of 
the  back  date  has  therefore  always  been  conceded.   Whenever, 
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ID  the  ordinary  course  of  service,  an  officer  is  promoted  to  ao 
advanced  grade,  he  draws  the  di&reoce  of  pay,  on  the  first  offi- 
cial announcement  of  the  promotion,  though  the  confirmation  of 
it  could  not  take  place  until  a  subsequent  period.  Some  thirty 
brevet  second-lieutenants  are  annually  appointed  in  July,  who 
are  not  confirmed  until  the  ensuing  session  of  Congress ;  yet 
they  receive  the  pay  of  their  brevet  rank  for  the  intervenmg 
time,  although,  in  the  view  of  the  Attorney  General,  they  are 
not  then  ^^  brevetted,''  and  have  not  a  ^'  brevet  commission." 
In  every  instance,  of  civil  or  diplomatic  appointment,  the  same 
usage  is  believed  to  prevail. 

In  the  view  of  right  and  justice,  even  the  Attorney  General 
admits,  that  the  defendant  has  an  '^  equitable  claim."  The  law 
evidently  intended  to  confer  additional  emolument  for  additional 
service  rendered.  It  is  not  denied,  that  its  requisitions,  in  this 
respect,  were  fulfilled.  The  law  guarantees  brevet  promotion, 
after  ten  years  faithful  service  in  one  grade.  It  is  not  denied, 
that  this  probation  was  accomplished.  The  commission  was, 
therefore,  executed  and  delivered,  conferring  rank  from  a  date 
strictly  conforming  to  the  period  whed  it  became  due.  The 
Senate,  for  purposes  of  their  own,  deferred  action  on  its  con- 
firmation, but  not,  it  is  presumed,  with  any  design  to  deprive  it 
of  its  immimities.  On  the  contrary,  by  dating  it  back,  they  vir* 
tually  acknowledged  and  sanctioned  the  period  at  which  it 
should  have  been  conferred,  and  from  which  all  its  immunities 
should  date.  If  any  wrong  ensue  fix)m  the  delay,  the  Govern- 
ment cannot  justly  take  advantage  of  that  wrong  to  the  preju- 
dice of  the  citizen. 

It  may  be  fairly  concluded,  then,  that  unless  the  law  has  ex- 
pressly declared,  that  the  emoluments  due  under  a  brevet  com- 
mission are  to  be  allowed  only  from  the  time  of  its  confirmation 
by  the  Senate,  or  its  promulgation  by  the  Executive ;  unless 
brevet  commissions  are  in  this  manner  to  be  explicitly  excepted 
firom  the  general  and  prevailing  rule  in  regard  to  other  com- 
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missions,  all  tbe  imnsuDities  pertaiQiDg  to  them  siKMild  be 
coeral.  Tbe  law  bas  made  no  such  express  exception.  Con- 
sequently the  pay  drawn  by  tbe  defendant  as  brevet  captain, 
''  having  a  command  according  to  his  brevet  rank/'  was  due  to 
bim  under  tbe  statute^  and  should  be  allowed  at  the  Treasury. 

Stort  J.  Tbe  defendant,  Captain  Vinton,  appears,  by  tbe 
statement  of  facts,  to  have  been  commissioned  as  a  lieutenant  in 
the  army  on  the  30th  of  September,  1819;  and  he  served 
under  that  commission  until  the  30tb  of  June,  1834,  when  be 
was  commissioned  by  the  President',  by  and  with  the  advice  and 
consent  of  tbe  Senate,  as  a  captam  by  brevet,  to  take  rank  from 
the  30th  of  September,  1829,  the  time  when  bis  ten  years'  ser* 
vice-expired.  He  claims,  and  has  received,  tbe  additional  pay 
of  ten  dollars  per  month,  as  captainr  by  brevet,  for  difSsrent  pe* 
riods  of  time  between  September,  1830,  and  July,  1832,  during 
which  periods  be  bad  tbe  command  of  «  captain  by  brevet.  Tbe 
United  States  insist,  that  this  additional  pay  bas  been  received 
and  retained  against  law.  And  the  question  now  is,  whether 
Captain  Vinton  has  rightfully  received  it,  and  can  rightfully  re- 
tain it,  according  to  tbe  existing  laws  on  this  subject. 

The  act  of  the  6th  of  July,  1812,  ch.  137,  provides,  That 
the  President  shall  be  authorized  <^  to  confer  brevet  rank  on  such 
officers  of  tbe  army  as  shall  distinguish  themselves  by  gallant 
actions,  or  meritorious  conduct,  or  who  shall  have  served  ten 
years  m  any  one  grade."  The  act  of  tbe  I6th  of  Aptil,  1818, 
cb.  59,  provides,  ^'  That  the  officers  of  tbe  army,  who  have 
brevet  comfmissbns,  shall  be  entitled  to  and  receive  tbe  pay  and 
emoluments  of  their  brevet  rank,  when  on  duty,  and  having  a 
command  according  to  their  brevet  rank ;  and  at  no  other  time." 

It  is  plais,  that  the  additional  pay  and  emoluments  of  brevet 
rank  cannot  be  claimed,  until  the  party  has  received  his  brevet 
commissioD,  and  is  properly  qualified  to  act  under  it.  And  if 
tbeie  were  nothing  more  in  tbe  present  case,  there  would  be  no 
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room  for  doubt  or  controversy.  But  the  true  question  here  is, 
not  whether  the  party  must  have  a  brevet  commission  (for  Cap- 
tain Vinton  has  that)  ;  but  whether  his  commission  takes  effect 
only  from  its  actual  date  ;  or,  by  relation  back,  takes  e&ct  at 
and  from  the  30th  day  of  September,  1829,  from  the  terms  in 
the  commission,  that  he  is  thereby  ''  to  take  rank  from  the  30th 
of  September,  1829."  If  it  is  to  take  efiect  from  thb  last  peri- 
od as  to  rank,  it  is  difficult  to  perceive,  why  the  pay  and  emolu- 
ments of  the  rank  do  not  follow  the  rank  itself,  according  to  the 
provisions  of  the  act  of  1818,  ch.  59. 

It  has  not  been  denied,  and,  indeed,  it  is  tacitly  admitted  by 
the  argument,  that  the  President,  by  the  advice  and  consent  of 
the  Senate,  has  authority  to  confer  brevet  rank  from  a  period 
antecedent  to  the  actual  appointment  and  commission.  That 
point,  therefore,  is  fairly  out  of  the  case ;  and,  indeed,  we  must 
admit,  that  Captain  Vinton  was  regularly  and  honorably  entitled 
to  the  rank  from  such  antecedent  period,  since  it  was  actually 
conferred  upon  him  by  the  proper  authority. 

It  appears  to  me,  that  the  commission  does  not  take  eflbct 
sdely  from  and  after  its  date ;  but  in  this  instance  retroactively, 
it  has  efiect  from  and  relation  to  the  30th  of  September,  1829. 
I  bold  this  to  be  the  natural,  nay,  the  necessary  construction  of 
the  words  of  the  commission.  Unless  this  construction  is  given 
to  the  instrument,  we  in  fact  strike  out  of  it  the  words,  ^*  to  take 
rank  from  the  20th  of  September,  1829,"  a  liberty,  which  no 
court  of  justice  can  be  justified  in  assuming.  If  the  words,  then, 
are  to  have  any  meaning,  they  confer  on  Captain  Vinton  the 
brevet  rank  of  captain  from  that  time.  If  they  confer  on  him 
that  rank  from  that  time,  then  they  oxifer  on  him  also  the  pay 
and  emoluments  of  that  rank,  when  he  is  on  duty,  and  has  a 
command  according  to  that  rank,  from  and  after  that  time.  It 
seems  to  me,  that  the  pay  and  emoluments  are  necessarily  at- 
tached to  the  rank ;  and  that  if  the  rank  existed  from  Septem- 
ber, 1829,  and  the  duty  and  command  also  existed,  then  the  pay 
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and  emoluments  followed  of  course.  It  is  admitted,  that,  in 
equity,  be  ought  to  receive  the  pay  and  emoluments ;  and  I 
think,  be  is  equally  so  entitled  at  law,  upon  the  plain  intent  of 
the  commission,  and  of  the  act  of  Congress  regulating  the  pay 
and  emoluments. 

The  whole  argument,  on  behalf  of  the  United  States,  rests 
upon  the  ground,  that  the  commission  can  operate  only  from 
and  after  its  date,  to  confer  brevet  rank  and  pay  in  fuiuro. 
But  the  very  terms  of  the  commission  contradict  that,  as  to  rank ; 
and  if  so,  where  is  the  ground  for  a  distinction  between  the 
rank,  and  the  pay  and  emoluments  ?  The  act  of  Congress  states 
none.  The  commission  states  none.  I  confess  myself  unable 
to  find  any.  If  we  construe  the  commission  as  a  commission 
creating  Captain  Vinton  a  captain  by  brevet  from  the  30th  of 
September,  1829,  the  whole  difficulty  in  the  case  vanishes.  If 
we  adopt  any  di^rent  construction,  we  reject  the  words  of  the 
instrument,  or  we  deny  them  any  meanmg.  They  become, 
vox  et  praterea  nihil. 

Having  said  thus  much,  the  subject  is,  with  me,  exhausted. 
My  judgment  is,  that  the  United  States  ought  to  take  nothing 
by  their  suit,  and  that  judgment  ought  to  be  entered  for  the 
defendant. 

The  District  Judge  concurs  in  tbb  opinion ;  and  therefore  let 
judgment  be  entered  accordmgly. 
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of  October,  A.  D.  1829,  in  favor  of  the  plaintifis,  against  Willis 
Bamabee,  John  N.  Sherburne,  and  John  Abbot — for  the  sum  of 
$918,53  debt,  and  $27,06  cost.  The  said  judgment  was  ren- 
dered upon  a  bond,  given  for  the  security  of  duties  upon  goods 
imported.  The  defendant,  Samuel  Cushman,  is  administrator 
upon  the  estate  of  John  Abbot.  The  writ  in  this  case,  together 
with  the  copies  of  the  judgment  above  named,  are  made  a  part  of 
this  case.  In  May,  A.  D.  1834,  the  aforesaid  Willis  Bamabee, 
applied  for  a  discharge  from  the  above  named  judgment,  in  pur- 
suance of  the  provisions  of  certain  insolvent  laws  of  the  United 
States.  A  hearing  was  had  before  the  commissioners,  and  the 
result  of  this  investigation,  was  forwarded  to  the  secretary  of 
the  treasury  department.  After  which  hearing  and  report,  the 
secretary  of  the  treasury,  forwarded  to  said  Bamabee  a  letter, 
which  is  made  a  part  of  this  case.  On  the  same  18tb  of  June, 
the  secretary  of  the  treasury  forwarded  to  the  district  attorney 
of  New  Hampshire,  a  discharge,  which  made  a  part  of  thb  case. 
The  said  discharge  now  is,  and  ever  has  been,  retained  by  the 
(fistrict  attorney. 

On  19th  November,  1834,  John  N.  Sherburne  above  named, 
together  with  John  E.  Abbot,  son  and  sole  heir  of  John  Abbot, 
who  deceased  after  the  rendition  of  the  afore  described  judgment, 
signed  a  document,  showing  their  assent  to  the  discharge  of  the 
said  Bamabee— which  document  was  filed  in  the  treasury  depart- 
ment on  10th  April,  A.  D.  1835.  On  26th  August,  A.  D.  1829, 
Willis  Bamabee  surrendered  to  the  Custom  House,  two  deben- 
ture certificates'— one  for  the  sum  of  $341,40,  the  other  for  the 
sum  of  $50,66 — for  the  benefit  of  the  government ;  and  en- 
dorsed on  each  of  them,  a  receipt  for  the  amount  thereof,  which 
several  sums,  amounting  to  $392,06  at  the  time  of  rendering 
the  aforesaid  judgment,  were  not,  and  have  not  since  been  allowed 
to  said  Bamabee.    The  above  named  defendant,  Cushman,  has 
filed  a  general  demurrer.    The  said  Sherburne  has  pleaded  nul 
Hd  record^  and  also  satisfaction  for  the  sum  of  $392,06— the 
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said  Baraabee  has  pleaded  a  discbarge  under  the  insolvent  laws 
of  the  United  States. 

Upon  the  above  case,  it  is  agreed,  that  such  judgment  shall 
be  rendered  as  pertains  to  law.  It  is  further  agreed,  that  if  the 
Court  are  of  opinion  the  action  cannot  be  maintained  against 
the  three  defendants,  but  can  be  against  Cushman  as  adminis- 
trator, the  plaintifis  are  at  liberty  to  become  nonsuit,  as  to  the 
other  two  defendants,  and  may  amend  so  as  to  take  judgment 
against  Cushman  alone,  for  such  sum  as  the  Court  may  direct. 
The  estate  of  John  Abbot  has  been  represented  insolvent,  and 
is  probably  so  in  fact. 

HdUf  District  Attorney,  for  the  United  States.  C.  B.  Oood- 
rich  for  the  defendants. 

Stobt  J.  Upon  this  statement  of  facts,  I  have  no  doubt, 
that  the  suit  is  not  maintainable  against  all  the  defendants.  It 
is  the  case  of  a  joint  judgment  against  three  ;  and  the  suit  is 
brought  against  two  of  the  judgment  debtors,  who  survive,  and 
the  administrator  of  the  third  judgment  debtor,  who  is  dead. 
The  general  doctrine  of  the  common  law  unquestionably  is,  that 
the  judgment  survives  against  the  surviving  debtors  only,  and  is 
gone  as  to  the  deceased  debtor.  The  administrator  b  sued  in 
autre  droit;  but  it  is  clear,  that  he  is  not  suable  in  that  capa- 
city jointly  with  the  other  debtors. 

But  the  parties  have  agreed,  that,  if  necessary,  the  writ  and 
declaration  may  be  amended,  so  as  to  become  the  case  of  a  sev- 
eral suit  against  the  administrator  of  the  deceased  debtor  upon 
the  judgment.  And  the  question  is  thus  presented,  whether 
such  a  suit  could  be  maintainable  against  him  separately  upon 
the  joint  judgment.  I  am  of  opinion,  that  it  could  not  be  so 
maintainable.  As  the  judgment  is  joint,  all  the  parties,  who  are 
living,  and  within  the  process  of  the  Court,  must  be  jomed  in  a 
suit  upon  that  judgment.  So  the  Supreme  Court  decided,  in 
the  case  of  Gilman  v.  Rives,  10  Peters  R.  298.    But,  in  truth, 
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tbis  is  not  the  most  pressing  part  of  the  objection.  The  judg- 
ment survives  against  the  living  judgment  debtors ;  and  can  in 
no  mode  whatsoever,  known  to  the  common  law,  be  enforced 
against  the  administrator  of  the  deceased  debtor.  As  to  him, 
in  its  character  as  a  judgment,  it  is  functus  officio. 

The  Statutes  of  New  Hampshire  have  not  in  anj  manner, 
helped  this  matter.  The  Act  of  1808  (Revised  Laws  of  1830, 
p.  65),  applies  only  to  suits  on  joint  contracts,  while  they  remain 
such,  and  not  to  judgments.  It  does  no  more  than  the  original  bond 
has  provided  in  the  present  case  ;  that  is,  it  makes  the  contract 
several,  as  well  as  joint ;  so  that  it  is  suable  as  a  several  contract 
against  the  personal  representatives  of  each  deceased  joint  con- 
tractor. But  the  present  is  not  a  suit  upon  the  original  bond,  as 
a  several  contract;  but  upon  the  joint  judgment.  Whether, 
after  a  joint  judgment  upon  a  joint  and  several  contract,  a  several 
suit  can  be  maintained  upon  the  same  contract  s^erally  against 
one  of  the  debtors,  or  bis  personal  representative  ;  or  whether 
it  is  merged  in  the  judgment,  is  a  question,  which  we  need  not 
meddle  with  in  this  case ;  for  it  does  not  arise.^  The  Act  of 
1822,  ^  12  (Revised  Laws  of  1830,  p.  336),  does  not  seem 
intended  by  its  terms  to  go  farther  than  the  prior  Act  of  1808. 
It  provides,  '^  that  the  estate  of  any  person  deceased,  and  the 
executor  or  administrator  thereof,  shall  be  liable  for  joint  de- 
mands against  the  deceased,  and  any  other  person,  in  the  same 
way  and  manner,  as  they  would  be  liable,  if  such  demands  were 
several,  as  well  as  joint ;  unless  it  appear  to  have  been  the  in- 
tention of  the  parties,  that  the  demand  should  survive  only 
against  the  longest  liver."  It  is  difficult  to  perceive,  how  this 
language  could  apply  to  any  other  cases,  except  cases  of  con- 
tract voluntarily  entered  into  by  the  parties,  were  they  had  an 
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option  to  make  their  responsibility  joint  and  several,  or  other- 
wise ;  and  where  the  right  of  suit  b  still  resting  upon  the 
original  contract.  It  cannot,  without  violence  to  the  terms,  be 
applied  to  judgments ;  for  no  such  thbg  is  known,  at  the  common 
law,  as  a  joint  and  several  judgment. 

This  view  of  the  nature  and  operation  of  the  Statutes  of 
New  Hampshire  renders  it  wholly  unnecessary  to  consider 
another  point,  which  has  been  suggested  by  the  argument ;  and 
that  is,  whether  a  contract  made  with  the  United  States  for  the 
payment  of  duties,  under  the  revenue  laws  of  the  United  States, 
is,  or  can  properly  be  deemed  a  local  contract,  to  be  governed 
by  the  State  laws.  Whenever  that  point  arises  directly  in  judg- 
ment, it  may  become  necessary  to  consider  the  grounds  and 
extent  of  the  decisions  of  the  Supreme  Court,  in  Cox  v.  United 
States  (6  Peters  R.  172,  203),  and  in  Duncan  v.  UnUed  &ates 
(7  Peters  R.  435,  449). 

It  is  quite  a  different  question,  whether,  upon  a  bill  in  equity 
properly  framed,  the  United  States  might  or  might  not  have 
redress  against  the  administrator*  That  would  depend  upon 
principles  and  facts  wholly  incapable  of  being  properly  consider- 
ed in  a  court  of  law.  In  such  a  suit,  the  question  would  be 
presented,  whether  the  debenture  certificates  ought  not  to  be 
first  deducted  fix)m  the  debt. 

As  to  the  other  point,  which,  it  is  suggested,  the  case  was 
intended  to  raise,  whether  the  consent  of  John  £.  Abbot,  the 
son  and  heir  of  the  deceased,  to  the  discharge  of  Barnabee,  was 
a  compliance  with  the  condition  of  the  discharge  of  Barnabee, 
provided  for  by  the  secretary  of  the  treasury  in  hb  official 
instrument  in  the  case ;  I  am  of  opinion,  that  it  was  not.  The 
consent  must  have  been  given  by  the  party  himself,  if  living ;  if 
not  living,  by  his  personal  representative ;  for  the  latter  only 
was  capable  of  acting  in  the  premises,  so  as  to  bind  the  estate 
of  the  deceased  generally.  The  son,  though  heir,  was  in  the 
sense  of  law  a  mere  stranger,  having  no  privity  in  contract  or 
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responsibility,  by  which  be  could  bind  the  general  assets  of  the 
deceased.  But  at  most  he  could  bind  himself,  only  so  far  as  real 
estate  should  descend  to  him  from  the  deceased. 

My  opinion,  therefore,  is,  that,  at  law,  upon  the  statement  of 
facts,  judgment  ought  to  be  entered  for  the  defendants,  that  the 
plaintiffi  take  nothing  by  their  writ. 

The  District  Judge  concurs  in  this  opinion,  and  therefore  let 
judgment  pass  for  the  defendant. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 
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n     ^..  (  Hon.  JOSEPH  STORY,  Associate  Justice  of  the  Supreme  Court 
DXFORZ  ^  jj^jj  jQjjj^  DAVIS,  District  Judge. 


JosiAH  Wood  Jr.  «•  Samuel  Mann  and  Others. 

The  general  rule  of  equity  proceedings  is,  that  after  publication  of  the  testi- 
mony, no  new  witnesses  can  be  examined,  and  no  new  evidence  can  be 
taken,  unless  where  the  Judge  himself,  upon  or  after  the  hearing,  enter- 
tains a  doubt,  or  when  some  additional  fact,  or  inquiry  is  indispensable  to 
enable  him  to  make  a  satisfactory  decree. 

A  witness  may  be  examined  to  the  mere  credit  of  the  ether  witnesses,  whose 
depositions  have  been  already  taken  and  published  in  the  cause,  but  be 
will  not  be  allowed  to  be  examined,  to  prove  or  disprove  any  fact,  material 
to  the  merits  of  the  case. 

The  time  for  publication  will  be  enlarged,  or  more  properly,  the  time  for 
taking  the  testimony  will  be  enlarged,  after  publication  has  passed,  though 
not  in  ftict  made,  according  to  the  rules  of  the  Court,  provided  some 
good  cause  therefor  is  shown  upon  affidavit,  as  surprise,  accident,  or  other 
circumstances,  which  repels  any  imputaUon  of  laches.  The  affidavit  is 
indispensable,  except  in  a  cate  of  fraud,  practised  by  the  other  party. 

Exhibits  in  the  cause  may  be  proved  after  publication,  and  even  eted  voc9  at 
the  hearing,  when  there  has  been  an  omission  of  the  proof  in  due  season, 
and  they  are  applicable  to  the  merits. 

Fresh  interrogatories  and  a  re-examination  have  been  permitted  after  publi- 
cation, where  depositions  have  been  suppressed  from  the  inteirogatories 
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being  leading,  or  for  irregolaritj,  or  where  it  baa  been  discovered,  tbat  a 

proper  release  has  not  been  given,  to  make  a  witneea  competent. 
SembUf  that  new  testimonj  maj  be  taken  afler  publication  to  facta  and  con- 

Tenationa  occarring  after  the  original  cause  is  at  issue,  and  publication 

has  passed. 
The  Coort  maj,  in  the  exercise  of  a  sound  discretion,  allow  the  introduction 

of  newly  discovered  evidence  of  toUnesseB  to  facts  in  issue  in  the  cause, 

afler  publication  and  knowledge  of  the  former  testimonj,  and  even  afler 

the  hearing.  But  it  will  not  exercise  this  discretion  to  let  in  merely  cumu-' 

lative  testimony. 
The  same  rule  holds  in  cases  of  bills  of  review,  and  supplementary  bills  in 

the  nature  of  bills  of  review. 
SemhUf  that  the  rule  ought  to  be  confined  to  cases  of  the  discorery  of  new 

evidence  of  a  docwmentary  nature,  and  the  testimony  of  witnesses,  neoes^ 

■mry  to  substantiate  this. 

Biix  in  equity,  to  set  aside  a  certain  conveyance  made  by  the 
compIainaDt  to  one  John  R.  Adams  (a  defendant),  asserted  to 
have  been  procured  by  fraud  and  imposition,  upon  the  plaintiiT* 
The  case  has  already  been  twice  before  the  Court,  on  interior 
cutory  motions  (S*  C.  1  Sumner  R.  506,  578),  and  was  set 
down  for  a  hearing,  at  the  next  September  adjournment  of  the 
Court. 

A  petition  was  now  filed  on  behalf  of  the  plaintiff,  to  take 
the  testimony  of  a  witness,  to  be  used  in  the  cause,  at  the 
hearing,  upon  the  ground,  that  it  was  material  testimony,  going 
to  the  merits  of  the  case,  as  put  in  issue,  and  which  has 
been  veiy  recently  (within  a  few  weeks)  discovered  by  the 
plaintiff.     The  petition  was  supported  by  the  affidavit  of  the 
plamtiff,  as  to  the  recency  of  the  discovery  of  the  evidence, 
and  by  an  ex  parte  deposition,  given  by  the  witness  himself 
of  the  facts,  which  he  can  establish,  consisting  of  confessions 
made  by  the  defendant,  Mann,  to  the  witness  about  five  years 
ago,  and  before  the  institution  of  the  present  suit.     Publication 
of  the  evidence  in  the  cause  passed  nearly  a  year  ago ;  the  par- 
ties have  long  been  m  full  possession  of  it ;  and  indeed,  for  their 
convenience  it  was  printed,  and  open  to  the  freest  inspection. 
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The  question  was  oo  the  admissibility  of  this  evidence,  at  this 
stage  of  the  cause ;  and  it  was  argued  by  B.  Rand  for  the  plain- 
tiff; and  jP.  Dexter  for  the  defendants. 

Stort  J.  Of  the  materiality  of  the  testimony  now  proposed 
to  be  taken,  no  doubt  can  be  entertained.  It  goes  to  establish 
many  of  the  leading  points  of  fact  in  controversy  between  the 
parties  ;  and  if  not  vital  in  the  cause,  it  is  on  all  sides  admitted 
to  have  a  most  stringent  force  and  pressure.  It  is  under  circum- 
stances, so  rare  and  so  novel,  that  this  Court  is  called  upon  to 
decide  one  of  the  most  important  and  delicate  questions  of  prac- 
tice ;  than  which,  indeed,  few,  if  any,  can  be  presented,  better 
deserving  of  deliberate  consideration,  and  striking  deeper  into 
the  foundations  of  equity  jurisprudence.  It  is  upon  this  account, 
that  I  have  taken  time  to  examine  the  whole  subject,  with  all 
the  aids,  which  could  be  derived  from  the  labors  of  counsel  and 
my  own  auxiliary  researches ;  feeling,  as  I  do,  an  anxious  desire 
to  perform  on  the  present  occasion,  exactly  what  upon  the  most 
careful  survey  of  principles  and  authorities,  it  is  my  duty  jodi« 
cially  to  perform. 

The  general  rule  in  equity  proceedings  b,  that,  after  puUica- 
tion  of  the  testimony,  no  new  witnesses  can  be  examined,  and 
no  new  evidence  can  be  taken.  This  rule  is  at  least  as  old  as 
the  time  of  Lord  Bacon,  among  whose  Ordinances  in  chancery, 
we  find  the  following :  ^'  No  witnesses  shall  be  examined  after 
publication,  except  by  consent,  or  by  special  order  ad  informal 
dum  cofiBcientiam  judicU ;  and  then  to  be  brought  close  sealed 
up  to  the  Court  to  peruse  or  publish,  as  the  Court  shall  think 
good."  The  true  exposition  of  the  latter  qualification  of  this 
rule  would  seem  to  be,  that  die  new  evidence  to  inform  the 
conscience  of  the  Judge,  should  not  be  taken,  but  upon  or  after 
the  hearing,  when  the  Judge  himself  entertains  a  doubt,  or 
when  some  additional  fact  or  inquiry  is  indispensable  to  enable 
him  to  make  a  satisfactory  decree.    So  was  the  doctrine  held  in 
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Mwland  V.  Honeman  (2  Ch.  Cas.  74);  aDd  it  is  strongly 
fortified  by  what  fell  from  Lord  Manners,  in  Savage  v.  Carroll^ 
(2  Ball  and  Beatt.  R.  283, 284),  and  by  the  Master  of  the  Rolls, 
in  Parker  v.  Whitby  (1  Turn,  b  Russ.  366).  Except  for  such 
purposes  and  under  some  special  order  of  the  Court  itself  at  or 
after  the  hearing,  no  such  testimony,  taken  after  publication,  b 
now  deemed  admissible,  at.  least  unless  under  extraordinary  cir- 
cumstances, under  the  rules.  The  practice  of  taking  such  testi- 
mony before  the  hearing,  and  keeping  it  sealed  up  to  be  used  by 
the  Court  at  the  hearing,  if  it  should  be  deemed  meet,  is  said 
by  the  text-writers  to  have  fallen  into  disuse,  and  not  to  have 
been  in  practice  for  more  than  a  century.^ 

There  is  an  old  case  reported  in  Cary's  Rep.  83,  which  shows, 
wbat  the  old  practice  was ;  and  I  quote  it  in  the  very  words 
of  the  report.  **  Upon  affidavit  made  by  the  plaintiff,  that  since 
.publication  granted  he  had  divers  witnesses  (setting  down  their 
names)  come  to  his  knowledge  ;  therefore  ordered  he  may 
examine  them  before  the  examiner,  ad  informandum  conscien- 
tiam  jtidids"  No  other  circumstances  are  stated ;  and  there- 
fore it  is  impossible  to  know,  what  the  facts  were,  ac  whether  the 
other  testimony  taken  had  been  actually  seen  by  the  plaintiff. 

The  general  rule  is  founded  in  the  obvious  public  policy  of 
suppressing  perjury,  and  the  fabrication  of  evidence,  to  meet 
the  exigencies  of  the  cause,  after  the  full  bearing  and  weight  of 
the  testimony  are  understood  by  all  the  parties.  If,  under  such 
circumstances,  the  parties  were  permitted  to  supply  the  actual 
deficiencies  of  the  evidence  from  time  to  time,  as  they  should  be 
found  out,  there  would  be  strong  temptatiops  to  corrupt,  and 
insidious  practices*to  obtain,  new  evidence  ;  and  there  would  be 
a  premium  held  out  for  delays  and  omissions  of  diligence  in 


'  Hinde's  Practice,  316.  Beamcs's  Orders  in  Chanc.  33,  note  (1 17)  and 
(118).  Ddby  ▼.  Mace,  Totbill,  191.  Carey  R.83.  Wyatt  Prac.  Register, 
354,355.    ^fittan  V.  ^tUan,  19  Yes.  592. 
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taking  the  evidence,  until  the  whole  strength  of  the  adversary's 
cause  was  disclosed.  Courts  of  equity,  from.consideratioDS  of 
this  sort,  have  always  been  disposed  to  uphold  the  rule  with  a 
firm  and  rigid  exactness. 

Lord  Eldon,  in  Whitlocke  v.  BaktTy  13  Ves.  511,  said : ''  This 
Court  will  not  enlarge  publication,  without  a  very  special  case 
made.  The  party's  want  of  knowledge  of  the  rules  of  proceed- 
ing, and  want  of  attention  in  his  solicitor,  are  not  sufficient.  The 
rules  of  justice  are  founded  in  great  general  principles,  not  to 
be  broken  down  by  such  circumstances."  Lord  Macclesfield,  in 
Cann  v.  Cann  (1  P.  Will.  727),  laid  down  the  doctrine  in 
more  emphatic  terms.  "  The  precedent  methods  (said  he)  ^ 
this  Court  were,  that,  after  publication  is  passed,  and  the  purport 
of  the  examinations  known  to  the  parties,  neither  side  is  allowed, 
though  they  come  recent,  to  enter  into  part  examination  of  the 
matters  in  question,  since  otherwise  there  would  be  no  end  of 
thbgs,  and  such  a  proceeding  would  tend  to  perjury,  as  well  as 
vexation." 

Exceptions,  however,  have  been  admitted  to  the  general  rule ; 
and  to  these  our  attention  will  now  be  directed,  in  order  to  ascer- 
tain, how  far  they  are  applicable  to  the  circumstances  of  the  case 
before  the  Court.  The  exceptions  will  be  found  for  the  most 
part  to  turn  upon  grounds  entirely  consistent  with  the  policy  of 
the  general  rule,  and  in  no  manner  trenching  upon  its  justice  or 
inconvenience.  At  the  same  time,  they  exhibit  in  a  marked 
manner  the  reluctance  of  the  Court  to  break  in  upon  the  gen* 
eral  uniformity  of  the  practice,  except  under  very  special  cir* 
cumstances. 

It  will  not  be  necessary  to  go  over  the  authorities  at  large ;  for 
they  do  not  present  any  general  diversity  of  judgment,  requiring 
comment  or  criticism.  They  rather  arrange  themselves  into 
classes,  in  each  of  which  every  successive  Judge  has  shown  a 
solicitude  to  keep  within  the  limits  prescribed  by  his  prede- 
cessors. 
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The  first  class  of  exceptions  is,  that  of  the  examination  of 
witnesses  to  the  mere  credit  of  the  other  witnesses,  whose  depo* 
sitions  have  been  already  taken  in  the  cause.  This  is  the  orcfi* 
nary  practice,  and  is  done  upon  articles  or  objections  filed.^  But, 
then,  in  these  cases,  the  general  interrogatory  only,  whether  he 
(the  proposed  witness)  would  believe  the  other  on  his  oath^ 
(which  is  the  usual  form  of  putting  the  interrogatory  in  England, 
and  diflbis  widely  firom  that,  in  which  it  is  usually  put  in  Amer- 
ica),* is  that,  upon  which  the  new  examination  is  allowed,  unless 
ander  very  special  circumstances.  And  there  is  this  close  limi- 
tation upon  such  special  circumstances,  that  the  interrogatory 
shall  not  be  to  any  facts  put  in  issue  in  the  suit ;  but  only  to  such 
&cts,  as  merely  touch  the  credit  of  the  witness.  This  doctrine 
was  expounded  veiy  fiilly,  by  Lord  Eldon^  in  Purcell  v» 
MeNamara  (8  Ves.  334,  336),  and  Wood  v.  Hammerton  (9 
Yes.  145),  Carlot  v.  Brook  (JO  Ves.  50),  and  White  v.  Fussett 
(I  Yes.  &  Beam.  153) ;  and  it  was  recognised  and  acted  upon 
by  Mr.  Chancellor  JSuen^,  in  Troup  v.  Shenvood  (3  John  Ch.  R. 
568),  where  he  critically  examined  the  leading  authorities.  But, 
what  is  most  important  in  its  bearing  on  the  present  case,  is  the 
absolute  refusal  of  the  Court  in  these  cases  to  allow  the  witness 
to  be  contradicted  as  to  any  fact,  which  he  had  sworn,  touching 
the  merits  of  the  matters  in  issue  between  the  parties.  ^*  If,'' 
(said  Lord  Eldon^  in  Purcell  v.  McNamara),  **  for  instance, 
the  fact  is  material  to  the  merits  of  the  case,  and  the  witness  has 
sworn  to  it,  there  is  great  danger  of  bringing  other  witnesses, 
under  color  of  discrediting  that  witness,  to  prove  or  disprove  such 
fcct."* 

Another  class  of  exceptions  is,  where  the  application  b  made 


'  Beames's  Ord.  in  Ch.  p.  32,§  72.    Id.  p.  187,  §  80. 
*  See  1  Starkie  on  Evid..]82(2d  edit  London  1833).     Walmore  v. 
Dicketmn,  2  Yes.  &  B.  267, 268.    Carlos  v.  Brook,  10  Yes.  R.  50. 
'  See  GUb.  For.  Rom.  147.    SmUJOk  v.  Tumtty  3  P.  Will  R.  413. 
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to  enlarge  the  time  for  publication,  or  more  frequently  to  en- 
large the  time  for  taking  the  testimony  after  publication  has  beeoy 
in  form,  though  not  in  fact,  made,  according  to  the  rules  of  the 
Court.  To  such  applications,  whenever  they  will  cause  aoy 
delay  in  the  cause,  the  Court  does  not  listen  without  some  good 
cause  shown  upon  affidavit ;  such  as  surprise,  accident,  or  other 
circumstances,  which  repel  any  imputation  of  laches.*  And  in  all 
cases  of  this  sort  before  the  application  is  allowed,  the  party  and  bis 
clerk  in  court,  and  solicitor,  are  required  to  make  oath,  "  that 
they  have  neither  seen,  heard,  read,  nor  been  informed  of  any 
of  the  contents  of  the  depositions  taken  in  that  cause ;  nor  will 
they  see,  bear,  read  or  be  informed  of  the  same  till  puUicatioD 
is  duly  passed  in  tbe  cause.''*  And  this  affidavit  is  so  import- 
ant, that  the  Court  will  never  dispense  with  it,  except  in  a  case 
of  fraud  practised  by  tbe  other  party,  to  evade  the  rule ;  as  was 
the  case  in  a  memorable  instance  in  Lord  Somers's  time,  stated 
by  Ch.  Baron  Oilbert  (Gilb.  For.  Rom.  146).  Lord  EldoD, 
in  commenting  on  tbe  affidavit,  and  the  strictness  of  the  rule  re- 
quiring it,  said  ;  "  That  it  is  founded  upon  this,  that  no  mare 
dangerous  mode  of  proceeding  can  take  place  than  permitting 
parties  to  make  out  evidence  by  piecemeal,  and  to  make  up  tbe 
deficiency  of  original  depositions  by  other  evidence.''*  In  the 
same  case,  where  a  motion  was  made,  the  efiect  of  which  was 
to  introduce  new  evidence  to  be  taken  after  the  cause  had  been 
set  down  for  a  hearing,  he  added  ;  ^*  The  next  ground  for  this 
motion  is  tbe  materiality  of  the  farther  evidence,  which  it  is 
supposed  can  be  given.  If  that  could  be  represented  as  most 
highly  material,  I  dare  not  trust  myself  with  laying  down  a  pre- 

>  See  Gilb.  For.  Rora.  124.  1  Harris.  Cb.  Pr.  by  Newland,  eh.  43, 
p.  385,287.  Seeabo  mi^more  v.  DidbinMm,  3  Yes.  &B. 267, 26a  Oif- 
lar  y.  Chremer^  6  Madd.  R.  254. 

*  Gilb.  For.  Rom.  146.  See  also  Anon.  1  Vem.  R.  253.  Hinde's  Pract 
384,385. 

*  mUdocke  v.  Baker,  13  Yes.  R.  512. 
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oedeot,  that  would  authorize  attempts  to  bring  forward  an  appli- 
catkx)  in  every  case,  where  even  after  a  cause  had  been  set  down 
the  party  might  see,  that  it  would  not  be  convenient  to  hear 
the  cause  upon  the  evidence,  on  which  he  originally  intended 
to  put  it.  The  danger  from  that  would  be  enormous."^  The 
only  material  abatement  of  the  force  of  this  language,  as  applied 
to  the  present  case,  is,  that  was  spoken  in  a  case  not  of  newly 
discovered  evidence,  but  of  known  evidence  alleged  to  have 
been  improperly  and  irregularly  taken.  Mr.  Chancellor  Kenty 
in  Hamerslie  v.  Lambert  (2  John.  Ch.  R.  432),  reviewed  the 
authorities,  and  sustained  the  doctrine,  as  above  stated,  with  all 
the  weight  of  his  own  great  opinion. 

Another  class  of  exceptions  is  the  proof  of  exhibits  in  the 
csause,  after  publication,  and  even  vivd  voce  at  the  hearing, 
where  there  has  been  an  omission  of  the  proof  in  due  season, 
aod  they  are  applicable  to  the  merits.  Gilbert ,  in  his  Forum 
Romanum  (p.  183),  takes  notice  of  this  practice,  and  says, 
^  Upon  this  rehearing  any  exhibit  may  be  proved  viva  voce^  as 
upon  the  original  hearing.  But  no  proof  can  be  offered  of  any 
new  matter,  without  special  leave  of  the  Court,  which  is  seldom 
granted."    The  like  doctrine  is  fully  supported  in  many  cases.* 

Another  class  of  exceptions  is,  where  depositions  have  been 
suppressed,  from  the  interrogatories  being  leading,  or  for  irregu- 
larity, or  where  it  has  been  discovered,  that  a  proper  release 
has  not  been  given  to  make  a  witness  competent ;  in  every  such 
case,  fix>m  the  obvious  necessity,  and  in  furtherance  of  justice, 
fresh  interrogatories,  and  a  re-examination  have  been  permitted.' 

>  WhUhdt  V.  Bakery  13  Yes.  R.  512. 

*  See  Wight  v.  PUling,  Free.  Ch.  496.  Da$hwoadY.  Lord  BulkeUy,  10 
ye8.R.93a  BuekmasterY.HanopylS Yea. 458.  WhiUv.I\usdlyiyea. 
&B.t53.  Biggina  Y.jmUsy5RaBB.R.2S7.  Wr^yr.  WardyYounge  &. 
Jer.  384.  WiUianu  v.  GoodckUdy  2  Ruas.  R.  91.  Dale  v.  RosebeUy  6 
John.  Cb.  R.  25a 

'  Lard  Armdd  v.  Pt»,  Ambl.  R.  58a  Perry  v.  Sylvetta-y  1  Jacob  R. 
83.    CWrrev.  Boiflyer,3SwaDSLR.357.    SamdfordY.Paidy^BTO.Ch.lBL 
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In  the  case  of  Sandford  Y.Paul  (2  Dick.  R.  750  ;  S.  C.  3  Bro. 
Cb.  R.  370,  and  1  Ves.  Jr.  R.  398), it  appears  from  Mr. Dickens's 
Reports,  that  the  subject  was  a  good  deal  examined,  and  manj 
authorities  are  cited  by  the  reporter  to  show,  that  the  strictness 
of  the  rule  bad  been  relaxed  in  special  cases  of  this  nature. 

All  these  classes  of  exceptions  stand  upon  peculiar  grounds^ 
and  steer  wide  £rom  any  of  the  just  objections,  which  have  been 
urged  against  the  introduction  of  new  evidence,  after  the  pres- 
sure of  the  evidence,  as  taken,  is  fully  known  to  both  parties. 
The  qualifications  and  limitations  accompanying  these  excep- 
tions demonstrate,  in  the  most  full  and  satisfactory  manner,  that 
the  design  of  upholding  the  policy  of  the  general  rule  consti- 
tutes the  main  ingredient  in  the  view  of  the  Court  in  acceding 
to,  or  refusing  every  application.  If  the  existence  of  the  evi- 
dence is  fully  known  at  the  time  of  the  taking  of  the  depositions, 
and  if  it  is  not  purely  the  case  of  written  evidence,  it  will  be 
difficult  to  find  any  uniform  relaxation  of  the  general  rule,  that 
after  publication  passed,  and  the  depositbns  have  been  seen,  no 
new  evidence  shall  be  admitted. 

The  question,  then,  is  reduced  to  thb,  whether  new  evi- 
dence by  witnesses,  which  has  been  discovered  sinoe  puUicatioD 
has  passed,  and  the  contents  of  the  depositions  been  made  known, 
can,  consistently  with  the  general  objects  and  purposes  of  the 
rule,  be  allowed  ?  Now,  this  is  partly  a  matter  of  authority, 
and  partly  of  principle.  And  I.  fully  agree,  that,  if  upoo 
a  rehearing,  or  upon  a  bill  of  review,  or  upon  a  bill  in  the  nature 
of  a  bill  of  review,  the  evidence  of  new  witnesses  ought  to  be 
let  in,  then  it  ought  now  to  be  allowed,  to  avoid  circuity  of 
remedy  and  increased  expenses  in  litigation.  If,  on  the  other 
hand,  it  would  not,  under  such  circumstances,  be  allowed ;  and 


370.  S.  C.  1  Ves.  Jr.  R.  396.  3Dick.R.750.  i^^ence  v. ..dttm,  Prec  Ch. 
493.  S&mo  V.  Z>imbey,  15  Ves.  R.  380.  Cox  v.  wSKit^rftom,  1  Jacob  R.  337, 
341,343.    CbUm  V.  Jlltnce,  2  Vem.  R.  472. 
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if,  in  analogous  cases^  it  has  been  rejected  ;  and  if  no  direct  au*- 
Ihority  can  be  shown  in  favor  of  the  motion ;  then,  since  it  must 
be  a  case  of  not  infrequent  occurrence  in  practice^  each  of  these 
considerations  will  furnish  strong .  objections  against  the  mo- 
tion. 

I  have  said,  that  if  upon  a  rehearing,  or  a  bill  of  review,  the 
plaintiff  would  be  entitled  to  the  benefit  of  this  testimony,  be 
ought  now  to  be  entitled  to  it ;  and,  as  it  is  applicable  to  points 
already  in  issue,  there  is  no  need  of  a  supplementary  bill.  In 
this  view  of  the  subject  I  feel  myself  strongly  fortified  by  the  lan- 
guage of  Lord  Eldon  in  Milner  v.  Lord  Harewood  (17  Ves.  R. 
148) ,  ^*  There  is"(said  he) ''  no  recollection  of  a  supplemental  bill 
of  this  kind  ;  and  if  a  new  practice  is  to  be  settled,  the  strong; 
inclination  of  my  opinion  is,  that  when  the  particular  case  arises, 
where  either  conversation  or  admission  of  the  defendant  becomes 
material  after  answer  or  replication ;  or,  as  in  this  instance,  after 
examination  of  witnesses  in  the  original  cause ;  or  if  a  new  fact 
happens  after  publication,  which  it  is  material  to  have  before  the 
Court  in  evidence,  when  the  original  cause  is  heard,  it  is  much 
better^  if  the  examination  of  witnesses,  if  required,  should  be  ob- 
tuned  upon  a  special  application  for  the  opportunity  of  examin*^ 
bg,  and  that  the  depositions  may  be  read  at  the  hearing ;  or  tf 
discovery  in  required,  that  the  party  should  file  a  bill  for  that 
purpose  merely  ;  and  if  relief  is  required,  that  the  answer  com- 
prehending the  discovery,  should  be  read  at  the  hearing  of  the 
original  cause." 

This  language  would  certainly  seem  to  show,  that  there  were 
cases,  in  which  new  testimony  might  be  taken  after  publicatbn, 
at  least  as  to  facts  and  conversations  occurring  after  the  original 
cause  is  at  issue,  and  publication  passed.  Here,  however,  the 
application  is  to  admit  newly  discovered  evidence  of  confessions 
before  the  bill  was  filed.  In  WiUm  v.  Willan  (19  Ves.  R.  591 ; 
S.  C.  Cooper  Eq.  R.  291),  the  same  great  judge  said,  '<  It  is 
perfectly  established,  that  after  publication,  previous  to  a  decree^ 
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aod  the  depositions  have  been  seeo^  you  cannot  examine  wit- 
nesses farther  without  leave  of  the  Court,  which  is  not  obtained 
without  great  difficulty  ;  and  the  examination  is  generally  con- 
fined to  some  particular  facts.  At  the  hearing  of  the  cause,  the 
Court  sees  all  the  evidence ;  and  if,  instead  of  deciding  upoa 
inference,  it  directs  inquiries,  the  decree  directing  these  inquiries 
is,  in  truth*,  the  leave  of  the  Court  given  for  fiurther  examination 
of  witnesses  upon  the  very  point."  It  is  difficult  to  ascertain 
the  precise  limitations,  which  ought  to  be  applied  to  language 
so  general ;  and  whether  the  learned  Judge  meant  merely  to 
advance  the  suggestion,  that  the  Court  might,  to  satisfy  its  own 
conscience,  direct  new  evidence  to  be  taken  at  or  after  the  hear- 
ing ;  or  whether  he  meant  to  state,  generally,  that  new  testi- 
mony might  be  taken,  upon  a  case  made  to  the  Court,  at  any  time 
after  publication,  and  before  the  hearing.  Unfortunately,  the 
case  did  not  call  for  a  more  explicit  declaration  of  opinion.  But 
my  impression  is,  that  the  former  was  all,  that  was  intended  by 
the  language. 

In  Smith  v.  Turner  (3  P.  Will.  R.  413),  the  cause  was  heard, 
and  there  appearing  to  the  Court  some  reason  to  suspect,  that 
the  defendant  had  a  deed  in  his  custody,  it  was  ordered,  that  be 
should  be  examined  on  interrogatories  touching  the  deed.  Upon 
the  examination,  he  denied  hb  having  the  deed,  and  all  the  cir- 
cumstances relating  thereto.  The  Master  certified,  notwithstand- 
ing, that  he  thought  it  reasonable,  that  the  plaintifif,  who  prayed 
a  commission  to  examine  witnesses  to  falsify  the  defendant's  ex- 
amination, should  have  one.  But  the  Court  refused  it,  saymg, 
^<  At  this  rate  three  or  four  causes  might  spring  out  of  one ;  and 
though  there  could  be  no  mischief  in  examining  the  party  him- 
self; yet  the  examining  witnesses,  after  publication  passed, 
especially  where  it  may  relate  to  the  matter  in  issue,  is  against 
the  rule  of  the  Court,  and  may  be  greatly  inconvenient,  and 
make  causes  endless."  This  case  certainly  affords  a  strong 
illustration  of  the  real  purport  of  the  general  rule ;  and  would 
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make  one  hesitate  in  supposing,  that  Lord  Eldon  meant,  in  the 
cases  above  stated,  to  maintain  a  broader  doctrine. 

[n  Ward  7.  JEJy/ei  (Moseley  R.  377),  the  Court  would  not  al- 
low a  party  in  a  cross  bill  to  examine  witnesses  after  publication 
passed,  and  the  depositions  seen,  to  the  matters  in  issue  in  the 
original  cause.  On  that  occasion,  the  Lord  Chancellor  said ; 
^' There  is  no  rule  in  this  Court  more  sacred,  than,  that  witnesses 
shall  not  be  examined  in  another  cause,  to  matters  in  issue  in  a 
fermer.*'  Yet,  certainly,  in  a  cross  bill,  the  party  would  be 
entitled  to  more  favor,  than  upon  a  mere  application  in  the  orig- 
inal cause. 

Id  the  Mayor  of  London  v.  Dorcet  (1  Ch.  Cas.  328),  where 
a  trial  of  an  issue  was  directed  at  law,  an  application  was  made 
br  a  commission  to  examine  a  witness  eighty  years  old,  who 
was  not  discovered  until  that  time,  and  was  unable  to  travel.  If 
she  was  able  to  travel,  she  would  be  examinable  at  the  trial, 
though  publication  had  passed.  The  Court  granted  tHe  com- 
mission, apparently,  as  it  should  seem,  upon  the  ground,  that 
otherwise  the  testimony  would  be  lost ;  and  yet  the  witness 
might,  if  living,  be  examinable  at  the  trial  at  law. 

In  Banks  v.  Farquharson  (Ambl.  R.  145,  S.  C.  1  Dick.  R. 
C7),  where  a  hearing  was  adjourned  over,  and  it  was  moved  for  lib- 
erty to  examine  a  witness,  to  prove  the  handwriting  of  a  witness 
to  a  deed,  material  in  the  cause,  the  motion  was  granted  by  Lord 
Hardwicke.  So,  in  Abranu  v.  Wimhip  (1  Russ.  R.  526), 
where  the  evidence  proved  the  execution  of  the  will ;  but  the 
^tneeses  bad  not  been  examined  as  to  the  sanity  of  the  testa- 
tor ;  the  cause  was  adjourned  at  the  bearing,  and  liberty  given  to 
exhibit  an  interrogatory  to  prove  his  sanity.  In  each  of  these 
cases,  the  object  was  special,  to  establbh  the  verity  of  a  neces- 
sary document  in  the  cause. 

b  Blake  v.  Foster  (2  Ball  &  Beatt.  R.  457),  an  applica- 
tion was  made  upon  the  hearing  for  liberty  to  adduce  newly  dis- 
covered evidence  partly  oral,  and  partly  documentary.    It  was 
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rejected,  not  upon  any  ground  of  the  nature  of  the  evidence ; 
but  because  it  was  not  in  reality  newly  discovered.    The 
therefore,  decides  nothing  to  our  present  purpose. 

In  Clarke  v.  Jenningi  (1  Anst«  R.  173, 174),  a  motion 
made  after  publication  for  leave  to  exhibit  interrogatories,  to 
authenticate  an  old  paper  writing  material  in  the  cause,  and  for  a 
commission  to  prove-  the  same.  The  motion  was  opposed  as 
being  too  late,  and  that  exhibits  only  can  be  proved  after  puUi* 
cation.  The  Court  of  Exchequer  thought,  that  though  nor  an 
exhibit,  it  was  in  the  nature  of  one,  and  granted  the  rule,  so  as 
that  it  did  not  delay  the  hearing  of  the  cause.  It  is  proper  to 
remark,  that  the  application  was  confined  to  a  mere  written  doc- 
ument. 

In  WiUiamon  v.  Huttan  (9  Price  R.  194),  after  a  tithe 
cftuse  had  been  set  down  for  a  rehearing,  a  motion  was  made  oo 
behalf  of  the  plaintiff  for  the  exambation  of  one  or  more  wit> 
nesses,  to  prove  certain  accounts  or  rentals,  and  a  terriw  or 
memorandum,  made  by  a  former  vicar,  and  to  read  the  depoai* 
tioDS  at  the  rehearing,  upon  the  ground  of  their  having  been 
discovered  since  the  original  hearing,  and  were  before  unknown 
to  the  plaintiff.  The  Court  granted  the  motion ;  and  it  was 
added,  ^<  If  these  papers  had  been  found  at  the  hearing,  we 
should  have  ordered  the  cause  to  stand  over,  for  the  purpose  of 
giving  the  plaintiff  an  opportunity  of  exhibiting  an  interrogatory." 
This  too  was  the  case  of  a  written  document. 

In  Cox  V.  AUingham  (Jacob  R.  337),  permission  was  given 
at  the  hearing  to  exhibit  an  interrogatory  as  to  the  loss  of  a  deed, 
omitted  by  mistake  to  be  proved  in  the  proper  manner.  Sir 
Thomas  Plumer,  in  delivering  his  opinion  on  this  occasion,  stated 
his  strong  impression  of  the  dangers,  that  would  arise,  if  in  every 
instance  a  party,  whose  case  broke  down  at  the  hearing,  were  at 
liberty  to  go  into  farther  evidence.  At  the  same  time  he  admit- 
ted, that  it  was  too  late  to  argue,  that  there  could  be  no  case  of 
eixception  to  the  general  rule,  after  it  had  been  departed  firom  in 
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some  instances,  and  by  great  authorities.  He  also  took  notice 
of  the  circunastance,  that  the  evidence  proposed  to  be  given, 
related  only  to  the  proof  of  a  document. 

In  Ord  V.  JVeK,  (6  Madd.  R.  127),  an  application  was  made 
to  file  a  supplemental  bill,  in  the  nature  of  a  bill  of  review,  on 
account  of  the  discovery  of  some  deeds  and  facts,  connected 
therewith,  since  the  deeree.  The  Vice  Chancellor  refused  the 
petition  ;  and  the  only  remarks,  material  to  our  present  purpose, 
which  he  made  on  that  occasion,  are  ; — that  if  the  plaintiff  had 
applied,  after  he  had  discovered  the  contents  of  these  deeds,  and 
before  the  cause  was  finally  heard,  to  have  the  benefit  of  this 
discovery  at  the  hearing,  the  Court  would  l^ave  found  the  means 
to  render  him  that  justice ;  and,  that  the  new  matter  for  a  bill 
of  the  nature  proposed  must  be  such,  as  if  unanswered,  would 
clearly  entitle  the  plaintiff  to  a  decree,  or  would  raise  a  case  of 
so  much  nicety  and  difficulty,  as  to  be  a  fit  subject  of  judgment 
in  a  cause.  Brigham  v.  Dawson  (Jacob  R.  243),  was  a  simi- 
lar application,  and  shared  a  similar  fate. 

Coley  V.  Coley  (2  Younge  and  Jerv.  R.  44),  was  an  appli- 
cation after  publication  passed,  and  the  cause  set  down  for  a 
bearing,  for  liberty  to  examine  two  further  witnesses,  one  only 
having  been  examined,  to  prove  the  execution  of  a  will  in  the 
pleadings  mentioned.  The  Court  granted  it,  saying,  that  if  upon 
the  hearing  of  the  cause,  the  plaintiff  had  been  unable  to  prove 
the  execution  of  the  will,  the  case  would  have  been  allowed  to 
stand  over,  for  the  purpose  of  supplying  that  proof,  upon  pay- 
ment of  the  costs  of  the  day. 

Then  came  fVyld  v.  Ward  (2  Younge  &  Jer.  R.  381),  where 
upon  a  rehearing,  a  motion  was  made  to  exhibit  an  interrogatory 
to  prove  certain  facts,  upon  the  ground,  that  they  were  newly 
discovered  since  the  original  hearing.  Upon  this  occasion,  there 
was  an  elaborate  argument  by  counsel.  But  the  Court  granted 
the  motion,  saying,  that  it  had  a  discretion  to  grant  or  refiise  it, 
according  to  the  circumstances  of  the  particular  case. 

VOL.  VII.  42 
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In  WiUiami  v.  Ooodchild  (2  Russ.  R.  91),  an  applicatioii 
was  made,  upon  an  appeal  from  a  decree  of  the  Vice  Chancd- 
lor  to  the  Lord  Chancellor,  for  permission  to  use  on  the  hearing 
of  the  appeal,  some  old  documents  and  bailiff's  accounts,  which 
had  been  discovered  since  the  original  hearing.  On  that  occa- 
sion, Lord  Eldim  said;  "  I  cannot  lay  it  down,  that  new  evidence 
can  in  no  case  be  received  ;  nor  will  I  decide,  that  it  is  not  to 
be  introduced  in  this  case,  if  the  evidence,  here  tendered,  shall 
be  shown  to  be  in  its  nature  admissible,  and  a  proper  ground  for 
its  introduction  shall  be  laid."  The  question  was  afterwards 
adjusted  by  ap  arrangement  between  the  parties. 

These  are  all  the  English  authorities,  bearing  directly  on  the 
point  now  before  the  Court,  which  the  researches  of  counsel,  as 
well  as  my  own,  have  brought  to  my  notice.  What  is  very 
remarkable  is,  that  not  one  of  them  presents  the  case  of  an  ap- 
plication to  introduce  newly  discovered  oral  evidence ;  or  newly 
discovered  witnesses ;  but  they  all  relate  to  written  documentafy 
evidence.  The  Courts,  upon  deciding  upon  these  applications, 
however,  made  no  allusion  to  any  distinction,  or  practice  exclud- 
ing oral  evidence ;  and  the  generality  of  the  language  sometimes 
used  might  incline  one  to  believe,  that  the  evidence  of  new 
witnesses  might,  under  some  circumstances,  be  within  the  con- 
templation of  the  Court. 

Finding  no  direct  English  authority,  either  way,  upon  the 
point  of  the  exclusion  of  oral  evidence,  unconnected  with  new 
written  evidence,  1  have  sought  for  information  in  cases  of  an 
analogous  nature,  such  as  bills  of  review,  and  supplementary 
bills,  in  the  nature  of  bills  of  review ;  for  (I  repeat  it),  if  in 
such  cases,  the  evidence  would  be  admissible,  it  ought  now  to 
be  admitted.  Unfortunately,  there  are  not  many  cases  of  this 
sort  to  be  found,  and  those,  which  do  exist,  do  not  affi)rd  any  very 
satisfactory  lights  to  settle  the  question  now  before  the  Court. 
Indeed,  bills  of  review  are  of  very  rare  occurrence ;  Lord  Chan- 
cellor Lyndhurst,  in  Partridge  v.  Usbome  (5  Russ.  R.  S49, 
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250),  observed,  that  for  the  period  of  a  century  past  very  few 
instances  bad  occurred  of  bills  of  review  having  been  allowed 
to  be  filed.  In  that  very  case,  be  allowed  matters,  dependent 
upon  oral  as  well  as  written  evidence,  which  had  been  discovered 
since  the  decree,  to  be  brought  forward  by  a  supplemental  bill, 
10  the  nature  of  a  bill  of  re?ie^.  But  then  they  related  to  facts, 
not  previously  in  issue  in  the  cause.  He  thus  settled  a  doubt, 
which  bad  long  existed  on  this  very  subject ;  and  in  respect  to 
which,  there  was  a  dictum  of  Lord  Eldon  the  other  way,  in 
Taimg  V.  KeigUey  (16  Ves.  334). 

Lord  Chief  Baron  Gilbert  (Gilb.  For.  Rom.  186),  m  laying 
down  the  rules,  as  to  granting  bills  of  review,  puts  one  of 
the  requisites  in  these  words :  ^*  Thirdly ;  they  can  examine 
to  nothing,  that  was  b  issue  in  the  original  cause,  unless  it  be 
any  matter  happening  subsequent,  which  was  not  before  in  issue, 
or  upon  matter  of  record,  or  uniting^  not  Jcnoum  before.  For, 
if  the  Court  should  give  them  leave  to  enter  into  proofs  upon 
the  same  points,  that  were  in  issue,  that  would  be  under  the 
same  mischief,  as  the  examination  of  witnesses  after  publication, 
and  an  inlet  into  manifest  perjury."  Now,  if  this  is  to  be  deem* 
ad  a  true  exposition  of  the  doctrine  in  Courts  of  Equity,  it  makes 
an  end  of  the  present  application.  The  difficulty  is,  whether 
the  modern  decisions  affirm  the  practice  in  so  limited  a  form. 

Lord  Hardmcke^  in  Norris  v.  Le^eve  {3  Atk.  R.  35),  said, 
that  the  rules  of  Lord  Bacon  upon  bills  of  review  had  never 
been  departed  from.  And,  professing  to  give  the  substance  of 
those  rules,  he  added,  '^  By  the  established  practice  of  this 
Court  there  are  two  sorts  of  bills  of  review  ;  one  founded  on 
supposed  error  appearing  in  the  decree  itself;  the  other  a  new 
matter,  which  must  arise  after  the  decree ;  or  upon  new  proof, 
which  could  not  have  been  used  at  the  time,  when  the  decree 
passed."  The  ordinance  of  Lord  Bacon  is  substantially  as  here 
stated  ;  his  language  on  the  last  matter  is  :  '^  Nevertheless,  upon 
new  proof,  that  is  come  to  light  after  the  decree  made,  and  could 
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not  possibly  have  been  used  at  the  time,  wbeo  the  decree  passed, 
a  bill  of  review  may  be  grounded."'  In  the  case  of  JVbrm  v. 
Le  Neve^  the  application  for  the  bill  of  review  was  not  confined 
to  "new  proof"  of  a  mere  documentary  character;  but  it  em- 
braced other  facts  of  an  oral  nature ;  and  Lord  Hardvndce 
took  no  notice  of  any  distinction  between  oral  and  written  evi- 
dence. But  he  did  take  notice,  that  the  new  discoveries 
amounted  to  no  more  than  corroboratives  only  of  the  former 
points  in  issue.  In  another  case,  Gould  v.  Tancftd  (3  Atk.  R. 
354),  before  the  same  great  Judge,  no  notice  was  taken  of  any- 
positive  distinction  between  oral  and  written  evidence,  although 
certainly  there  may  be  good  ground  for  such  a  distinction.  In 
Young  V.  Keighly  (16  Ves.  R.  354),  which  indeed  was  an  ap- 
plication founded  on  the  discovery  of  new  documentary  evidence, 
Lord  Eldon  said ;  "  As  far  as  I  can  ascertain,  what  the  Court 
permits  with  regard  to  bills  of  review  upon  facts  newly  discov- 
ered (he  does  not  say,  documents),  the  decisions  appear  to  have 
been  upon  new  evidence,  which,  if  produced  in  time,  would 
have  supported  the  original  case."  He  added  also  in  the  same 
case  ;  "  The  ground  is  even  apparent  on  the  face  of  the  de- 
cree ;  a  new  evidence  of  a  fact  (not  saying  written  evidence) 
materially  pressing  upon  the  decree,  and  discovered  at  least 
after  publication  in  the  cause."  In  Patridge  v.  Usbame  (5 
Russ.  R.  145),  the  new  evidence  (which  went  to  points  not 
before  in  issue)  was  certainly  largely  founded  in  mere  oral  proofi 
and  testimony ;  yet  it  was  admitted.  The  language  of  Lord 
Eldon  in  Milner  v.  Lord  Harwood  (17  Ves.  R.  148),  already 
cited,  appears^  to  me  to  conGrm  the  conclusion,  that  upon  rebear- 
ings  and  bills  of  review,  upon  newly  discovered  evidence,  parol 
evidence  to  facts  is  not  necessarily  prohibited  by  any  general 
practice  or  rule  of  law. 

'  Beames's  Ord«  in  Ch.  p.  2,  and  note  (3).    See  also  Patterson  v.  Slaugh- 
Ur,  Ambl.  R.  29a 
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1  bad  occasioD,  in  the  case  of  Dexter  v.  Arnold  (5  Mason  R. 
903,  313,  314)>  to  examine  this  subject  with  a  good  deal  of 
care  in  reference  to  bilk  of  review.    I  was  not,  at  that  time,  able 
to  satisfy  mj  mind,  that  the  doctrine,  as  to  the  admissibility  o£ 
newly  discovered  evidence,  was  limited  to  written  evidence  of  a 
documentary  nature.     The  subsequent  authorities   have   not 
helped  the  matter  in  this  particular.    Upon  principle  it  may, 
perhaps,  be  found  difficult  in  all  cases  practically  so  to  limit  it ; 
although  no  person  is  more  sensible  than  myself  of  the  great 
iDconvenience  and  danger  of  admitting  new  evidence  of  a  parol 
nature,  after  the  former  evidence  in  the  cause  has  been  seen ; 
and,  a  fortiori,  after  the  original  cause  has  been  heard.     The 
reasons  are  well  stated  in  Jones  v.  Purefoy  (1  Vern.  R.  47) ;  and 
still  more  forcibly  in  the  case  oiRespass  v.  McClanahan  (Har- 
din R.  346,  347)  ;  to  which  I  shall  presently  advert.     In  ex- 
amining the  decisions  of  Mr.  Chancellor  Kent,  in  which  he  has 
collected  the  leading  English  decisions  on  this  point,  not  only 
after  publication,  but  upon  bills  of  review,  it  will  be  seen,  that  he 
has  exhibited  a  strong  disinclination  to  allow  the  introduction  of 
any  newly  discovered  evidence,  merely  cumulative,  or  not  of  a 
documentary  nature.     This  is  manifested  in  an  especial  manner 
in  Hamersley  v.  Lambert  (2  Johns.  Ch.  R.  432),  in  Livingston 
V.  Hubba  (3  Johns.  Ch.  R.  124),  and  Troop. v.  Sherwood  (3 
Johns.  Ch.  R.  558).     Yet  he  is  compelled  to  admit,  that  there 
may  be  exceptions  to  the  general  rule.     I  cannot  find,  however, 
that  he  has  ever  made  a  direct  decision,  that  the  newly  discov- 
ered evidence  of  witnesses  to  the  facts  in  issue  is  not  admissible 
on  a  bearing,  or  rehearing,  or  bill  of  review.     He  has,  indeed, 
on  one  occasion  said,  that  the  nature  of  the  newly  discovered 
evidence  must  be  different  from  that  of  the  mere  accumulation 
of  witnesses  to  a  litigated  fact.*     But  his  decision  did  not  turn 
particularly  upon  that  point.    The  language  in  Taylor  v.  Sharp 

'  LkfingsUm  v.  Hubbs,  3  Johns.  Cb.  R.  127. 
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(3  P.  Will.  371),  upoa  which  he  has  placed  some  reliance  tx 
this  qualification  of  the  doctrine,  does  not  seem  to  me  to  have 
looked  to  any  supposed  difference  in  regard  to  the  nature  of  the 
new  matter,  that  is,  whether  newly  discovered  testinoony,  or 
newly  discovered  documents ;  but  singly  to  the  fiict,  that  it  was 
newly  discovered  matter  of  some  sort. 

I  have  thus  gone  over  the  principal  cases  (with  an  excepticm, 
which  will  presently  appear),  which  seem  to  me  to  be  applicable 
to  the  more  general  question  before  the  Court.  The  result  has 
been  already  incidentally  suggested.  But  I  will  give  it  in  a 
more  direct  and  positive  form.  It  is,  that  there  b  no  universal 
and  absolute  rule,  which  prohibits  the  Coiirt  from  allowing  the 
introduction  of  newly  discovered  evidence  of  witnesses  to  facts 
in  issue  in  the  cause,  after  publication  and  knowledge  of  the 
former  testimony,  and  even  after  the  hearing.  But  the  allow- 
ance  of  it  is  not  a  matter  of  right  in  the  party,  but  of  sound  dis- 
cretion in  the  Court,  to  be  exercised  cautiously  and  sparingly, 
and  only  under  circumstances,  which  demonstrate  it  to  be  indis- 
pensable to  the  merits  and  justice  of  the  cause. 

I  am  driven,  therefore,  and  I  regret  it,  by  this  view  of  the 
matter,  to  the  consideration  of  the  special  circumstances  of  the 
present  case,  and  to  decide,  whether  the  Court  ought,  upon  gen- 
eral principles,  and  in  the  exercise  of  its  just  discretion,  to  grant 
the  present  petition.  The  objections,  which  forcibly  present 
themselves  against  it,  are ;  (1.)  The  great  length  of  time  since 
the  publication  of  the  evidence ;  (2.)  The  nature  of  the  evi- 
dence itself,  being  the  asserted  confessions  of  the  defendant,  to 
many  of  the  most  material  points  in  the  case,  a  species  of  evi- 
dence, of  which  it  has  been  truly  remarked,  that  it  is  the  most 
easy  to  fabricate,  and  the  most  difficult  to  refute  ;  and  (3.)  The 
fact,  that  it  is  merely  cumulative  or  corroborative  testimony  to 
the  very  points  in  issue,  in  my  judgment,  each  of  these  objec- 
tions has  great  intrinsic  weight.  The  last  has  been  thought  by 
Mr.  Chancellor  Kent  as  of  itself  decisive.    I  find,  too,  that  the 
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same  yiew  of  tbe  matter  has  been  taken  by  several  other  of  the 
American  Courts,  upon  yery  solemn  occasions.  In  Respats  r. 
McCSanahan  (Hardin  R.  342),  it  was  held  by  the  Court  of 
Appeals  of  Kentucky,  at  that  time  adorned  by  minds  of  uncom- 
mon ability,  that  the  discovery  of  new  witnesses  to  prove  a  mat« 
ter  of  fact  in  issue  in  the  original  cause,  is  not  a  ground  for  a 
bill  of  review.  The  reasoning  of  the  Court  is  so  very  full  and 
clear  on  tbe  point,  that  I  would  gladly  transfer  it  to  this  opin- 
m,  if  it  would  not  occupy  too  large  a  space.  Upon  that  oc- 
casion the  Court  said,  that  after  the  most  careful  search,  they 
could  not  find  one  case  reported,  in  which  a  bill  of  review  had 
been  allowed  on  the  discovery  of  new  witnesses,  to  prove  a  fact, 
which  bad  before  been  in  issue ;  although  there  were  many, 
where  bills  of  review  have  been  sustained  on  the  discovery  of 
records  and  other  writings,  relating  to  the  title  generally  put  m 
issue.  The  same  doctrine  has  been  since  repeatedly  affirmed 
by  the  same  Court ;  and  particularly  in  Bowles  v.  South  (Hai^ 
din  R.  451),  and  Head  y.  Head  (3  Marsh.  R.  121).  It  was 
also  adopted  and  acted  on  by  the  Court  of  Appeals  of  Virginia, 
in  Randolph's  Ex'rs.  v.  Randolph's  Ex'rs.  (1  Hen.  b  Munf.  R. 
180). 

I  am  not  able  to  satisfy  myself,  that  this  objection  to  the  evi- 
dence is  not  well  founded.   On  the  contrary,  the  more  I  reflect, 
the  more  I  feel  the  difficulty  of  the  admissibility  of  merely  cu« 
mulatiye  and  corroborative  testimony,  though  newly  discovered, 
to  tbe  fiicts  in  issue.    If  I  were  to  decide  in  favor  of  its  admis- 
sibility, I  should,  as  fiir  as  I  know,  be  the  first  Judge,  who  ever 
acted  upon  so  broad  a  doctrine.    I  am  not  bold  enough  to  ad- 
venture upon  such  a  course.    On  the  contrary,  if  I  were  called 
apon  to  frame  a  rule,  it  would  be  to  exclude  all  testimony 
of  newly  discovered  witnesses  to  any  facts  in   issue,  unless 
connected  with  some  newly-discovered  documents.    There  is 
00  authority  in  favor  of  the  petition.    There  is  authority  against 
it.    No  book  of  practice  states  any  thing,  which  leads  to  the 
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concIusioD,  that  evidence,  like  that  now  proposed,  has  ever  been 
admitted  at  the  original  hearing,  or  upon  a  rehearing,  or  upoa 
any  bill  in  the  nature  of  a  bill  of  review.  So  far  as  the  books 
of  practice  speak,  they  lead  in  the  opposite  direction.'  My 
judgment,  therefore,  is,  under  all  the  circumstances,  that  the 
motion  ought  not  to  be  granted. 


United  States  v.  Henrt  Burdett  and  others. 

Where  whales  arc  caught,  and  oil  is  manufiictured,  by  the  crew  of  an  Amer- 
ican vessel,  the  oil  is  not  the  product  of  *<  foreign  fishing/'  within  the  par- 
view  of  the  Revenue  Laws  of  the  United  States,  though  it  has  since  been 
owned,  and  brought  into  port,  by  persons  in  a  foreign  service. 

Writ  of  Error  from  the  District  Court  of  Massachusetts  Dis* 
trict.  The  original  suit  was  debt  on  a  duty  bond.  At  the  trial 
a  bill  of  exceptions  was  offered,  and  signed,  in  substance  as  fol- 
lows : — ^The  defendants  proved,  that  the  ship  Heheiiusy  a  ship 
of  the  United  States,  and  owned  by  certain  citizens  of  the  Uni- 
ted States,  sailed  from  New  London  on  a  whaling  voyage,  on 
the  4th  of  July,  1832.  That  she  went  into  the  Pacific  Ocean, 
and  on  her  voyage  took  1500  barrels  of  spermaceti  oil.  The 
Helvetius,  with  all  this  oil  on  board,  was  stranded  on  the  coast 
of  Oahee,  one  of  the  Sandwich  Islands,  on  the  9th  of  Novem- 
ber, 1834.  About  one  third  of  the  oil  was  lost  when  the  ves- 
sel was  wrecked,  and  the  voyage  was  broken  up.  Of  the  oil 
that  was  saved,  one  third  wept  to  the  salvors.  The  king  of  the 
island,  John  C.  Jones  (the  consul  of  the  United.  States),  and 
French  &;  Co.  were  the  salvors.     The  said  Jones,  and  French  b 

^  See  Hinde's  Pract.  59  to  6a    Gilb.  For.  Rom.  186.    Wyatt  Pract. 
Reg.  94  to  97.    Id.  p.  353  to  p.  355. 
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Co.  were  citizens  of  the  United  States,  then  residing  on  the  said 
island,  and  transacting  business  there.  The  share  of  the  oil  be- 
longing to  the  king,  in  manner  aforesaid,  was  sold  to  William  S. 
Hinckley,  \^bo  is  a  native  citizen  of  the  United  States.  The 
crew  of  the  Helretius  were  paid  off  in  oil,  and  their  share,  being 
about  4000  gallons,  was  bought  by  said  tiinckley.  All  the  oil 
thus  purchased  by  Hinckley,  was  shipped  by  him  on  board  the 
barque  Don  Quixotte,  a  vessel  of  the  United  States,  and  con- 
signed to  Henry  Burdett,  one  of  the  defendants,  who  is  a  citizen 
of  the  United  States.  The  bond  in  suit  was  given  for  the  duties 
claimed  to  be  due  on  the  oil  consigned  to  said  Burdett  as  afore- 
said. 

On  this  evidence,  the  Attorney  for  the  United  States  request- 
ed the  honorable  Judge  to  instruct  the  jury,  that  the  oil  afore- 
said, within  the  meaning  of  the  statute  of  the  United  States, 
was  oil  of  foreign  fishing,  and  subject  to  duty,  and  that  the  plain- 
tiffi  were  entitled  to  a  verdict  to  the  amount  then  due  on  the 
bond  aforesaid.  But  the  Judge  refused  so  to  instruct  the  jury. 
On  the  contrary  thereof,  the  jury  were  instructed,  that  the  oil  in 
question,  being  the  production  of  United  States  fishery,  could 
not  be  considered,  under  the  circumstances  proved,  to  be  of 
foreign  fishery,  within  the  intent  and  meaning  of  the  laws  of 
revenue,  or  as  such  liable  to  the  duties  for  which  that  said  bond 
was  taken. 

Judgment  was  rendered  in  favor  of  the  defendants,  upon  the 
verdict ;  and  the  present  writ  of  error  was  brought  to  revise  that 
jodgment. 

Mills f  District  Attorney,  for  the  United  States ;  C  P.  Cur- 
Ht  and  £.  O.  Loring  for  the  defendants. 

Sto&t  J.  My  judgment  is,  that  the  opinion  of  the  District 
Judge  was  perfectly  correct,  as  it  was  laid  down  to  the  jury  at 
the  trial.  The  question  is,  whether  this  oil  was  the  product  of 
^'foreign  fishing,"  within  the  true  intent  and  meaning  of  the  re- 
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venue  laws  of  the  United  States.  Whether  foreign  or  not,  de- 
pends upon  the  character  of  the  vessel,  and  the  voyage  at  the 
time  when  the  whales  were  caught,  and  the  oil  manufactured  ; 
and  not  upon  any  subsequent  events.  Now,  it  is  not  disputed, 
that  the  Helvetius  was  an  American  vessel,  duly  licensed  and 
employed  in  the  whale  fisheries  under  the  authority  of  our  laws  ; 
and  that  the  oil  was  manufactured  from  whales  caught  by  her 
crew  during  her  whaling  voyage.  If  so,  it  was  clearly  in  the 
sense  of  our  laws,  not  the  product  of  "  foreign  fishing,"  for  that 
means  fishing  in  or  by  foreign  vessels  under  foreign  flags  ;  but 
strictly  domestic  fishing,  or  American  fishing.  If  this  oil  had 
been  brought  into  our  ports  by  the  Helvetius,  there  could  be  no 
doubt,  that  it  would  not  be  liable  to  duties,  as  the  product  of 
"foreign  fishing."  It  can  make  no  difference  in  its  original 
character,  that  it  has  come  into  port  in  another  vessel.  The 
question  is  not,  by  whom  it  is  owned,  or  by  whom  imported  ; 
but  whether  manufactured  by  persons  in  a  foreign  service,  or  by 
persons  in  the  American  service.  It  takes  its  character  from  its 
origin.     Noscitur  ab  origine. 

The  judgment  must,  therefore,  be  afiirmed. 


James  Smith  v.  Stover  Rines  and  others. 

The  langaage  of  the  Judiciary  Act  of  1789,  ch.  20,  §  12,  though  in  its  terms 
it  applies  only  to  the  case  of  a  single  defendant,  must  he  applied  to  the 
party  defendant,  whether  one  or  many,  so  as  to  embrace  cases,  where 
several  aliens,  or  several  citizens  of  another  State,  are  jointly  sued  as  de- 
fendants. 

According  to  the  section  above -cited,  such  cases  only  are  liable  to  removal 
from  the  State  to  the  Circuit  Court,  as  might,  under  the  law  or  constita- 
tion  of  the  United  States,  have  been  brought  before  the  Circuit  Court  by 
original  process. 

SeiMe.    An  action  on  the  ease,  in  the  nature  of  an  action  for  a  conspiracy. 
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may  be  maintained,  as  in  the  case  of  a  common  tort,  against  alJ,  or  any  one, 
or  more  of  the  tort-feasors. 

In  cases  of  tort,  the  plaintiff  may  elect  to  make  his  action  joint,  or  several; 
and  no  defendant  can  take  away  this  election. 

Id  order  to  remove  a  cause  from  the  State  to  the  Circuit  Court,  under  the 
Judiciary  Act  of  1789,  ch.  20,  §  12,  all  the  defendants  must  join  in  the 
petition  for  the  removal.  And  a  cause  cannot  be  removed  as  to  some  de- 
fendants, and  left  depending  in  the  State  Court  as  to  others. 

A  aeveranoe  of  a  suit,  so  as  to  make  two  several  suits  out  of  one  joint  suit,  it 
not  allowed  at  the  common  law  as  to  parties  defendant. 

QiKEre — as  to  the  remedy,  where  the  provisions  of  the  act  above-cited  are 
evaded,  by  a  fraudulent  joinder  of  nominal  defendants,  in  order  to  prevent 
a  removal  of  the  suit. 

This  was  an  action  of  trespass  on  the  case,  in  the  nature  of  a 
conspiracy  to  defraud,  and  for  actually  defrauding  the  plaintiff, 
James  Smith,  in  the  purchase  of  certain  lands,  situate  in  Maine. 
The  damages  .were  laid  at  $65,000.  The  action  was  originally 
brought  in  the  Court  of  Common  Pleas  of  the  county  of. Wor- 
cester, in  the  State  of  Massachusetts ;  returnable  to  the  last 
March  term  of  that  court,  by  James  Smith,  a  citizen  of  Massa* 
chusetts,  against  four  persons,  specially  named  in  the  writ,  as 
inhabitants  of  the  county  of  Worcester  (upon  whom  the  pro- 
cess was  duly  served) ;  against  Stover  Rines,  described  in  the 
suit,  as  of  Orono,  in  the  State  of  Maine,  and  commorant  in  Bos- 
ton, in  the  county  of  Suffolk  (upon  whom  also  the  process  was 
served),  and  against  three  other  persons,  described  as  inhabitants 
of  the  State  of  Maine,  upon  whom  the  process  was  not  served* 
All  the  parties,  upon  whom  the  process  was  served,  regularly 
appeared  at  the  return  term.  And  the  defendant,  Rines,  then 
filed  his  separate  petition,  praying  for  a  removal  of  the  cause 
mto  the  Circuit  Court,  at  the  present  May  term,  according  to 
the  provisions  of  the  12th  section  of  the  Judiciary  Act  of  1789, 
ch.  20.  The  plaintiff  entered  a  protest  against  the  removal ; 
which  was  ordered  and  allowed  by  the  Court,  with  a  stay  of  all 
further  proceedings  in  that  court. 

A  motion  was  now  made  by  the  plaintiff,  to  remand  the  cause 
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to  the  State  Court,  upon  the  grouod,  that  it  did  not  fall  \dtiiin 
the  provisions  of  the  12th  section  of  the  Act  of  1789,  and, 
therefore,  that  it  was  incompetent  for  the  Court  to  maintain 
jurisdiction  over  it* 

Emory   fVcuthburn  and  Jeremiah  Mason  for  the   plaintiff; 
Peleg  Sprague  for  the  defendants. 

Washburn,  for  the  plaiptiff.     This  Court  has  no  jurisdiction 
over  the  present  parties,  under  the  Judiciary  Act  of  1789,  cb.  20. 
If  any  thing  gives  it  jurisdiction,  it  is  the  parties  ;  for  the  sub- 
ject-matter of  the  suit  does  not  give  it.     The  process  is  not  a 
new  one ;  it  is  the  same  cause,  which  was  commenced  in  the 
State  Court,  and  is  brought  here,  with  all  its  incidents.     The 
words  of  the  statute  are,  '^  the  cause  shall  proceed  in  the  same 
manner  as  if  it  had  been  brought  [in  the  Circuit  Court]  by  ori- 
ginal process."     1st.  One  of  several  defendants  cannot,  against 
the  consent  and  without  the  co-operation  of  the  other  defend- 
ants, remove  a  cause  into  the  Circuit  Court.     Under  the  terms, 
"citizen''  i^nd  "defendant,"  which  are  used  in  the  singular 
number  in  the  statute,  all  the  parties  defendant  must  be  consid- 
ered as  one  party.     Ward  v.  Aredondo,  1  Paine  R.  415.    If 
this  be  so,  one  defendant  cannot  remove  a  cause  into  the  Circuit 
Court,  when  the  others  elect  to  have  it  remain  in  the  State 
Court.     2d.  But  this  cause  is  not  withm  the  jurisdiction  of  this 
Court,  even  if  all  the  defendants  elect  to  be  tried  here,  because 
the  plaintiff,  and  part  of  the  defendants  are  citizens  of  Massa- 
chusetts.    The  Constitution  of  the  United  States  extends  the 
jurisdiction  of  the  courts  under  it  to  "  controversies  between  cit- 
izens of  different  States."    The  statute  of  1789,  ch.  20,  ^11, 
limits  this  power  to  cases  "  where  the  suit  is  between  a  citizen 
of  the  State  where  the  suit  is  brought,  and  a  citizen  of  another 
State."  And  in  determining  the  question  of  jurisdiction,  when  it 
depends  upon  the  character  of  the  parties,  the  Court  are  gov- 
erned by  the  record  alone.    The  cases  are  numerous,  where 
this  point  has  been  discussed  in  various  forms.    Brigham  v. 
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Cabot  et  al.  3  Dall.  R.  382 ;  Wood  v.  Wagnon,  2  Cranch  R. 
9;  Winchester  v.  Jackson^  3  Cranch  R.  515;  Montakt  v. 
Murray  J  4  Cranch  R.  46 ;  Hodgsdon  v.  BotaefbanJc,  5  Cranch 
R.  303  ;  Sullivan  v.  Fulton  Co.,  6  Wheat.  R.  450  ;  Breithaupt 
V.  Bank  of  Oeorgia,  1  Peters  S.  C.  R.  238 ;  Brovm  v.  JEccne, 
8  Peters  R.  116;  White  v.  JPenncr,  1  Mason  R.  520.  By 
inspecting  the  record  here^  it  will  be  found  that  four  of  the  de- 
fendants are  not  citizens  of  another  State  than  that  in  which  the 
action  was  brought.  It  is  the  plaintiff's  common-law  right  to 
join  these  defendants  in  this  action.  1  Chitty  Pleading,  74 ; 
Skinner  y,  Gunton,  I  Saund.  R.  228.  The  cause,  then,  is  one 
in  which  all  the  defendants  are  jointly  interested,  for  it  is  now 
the  same  cause  that  it  was  in  the  State  Court.  And  where 
the  defendants  in  a  cause  are  jointly  interested,  and  not  merely 
nominal,  if  either  is  a  citizen  of  the  same  State  as  the  plaintiff, 
the  Court  has  no  jurisdiction.  The  authorities  seem  to  be  con- 
clusive on  this  point..  Strawbridge  v.  Curtis y  3  Cranch  R.  267  ; 
Corporation  of  New  Orleans  v.  Winter  et  aZ.,  1  Wheat.  R. 
91 ;  Cameron  et  al  v.  McRoberts,  3  Wheat.  R.  591  ;  Womdy 
V.  Wormly  et  al.,  8  Wheat.  R.  451  ;  Banks  v.  Cameal,  10 
Wheat.  R.  182 ;  Hxrkpairick  v.  White  et  aZ.,  4  Wash.  R.  598 ; 
BeardsUy  v.  Torrey,  4  Wash.  R.  286  ;  West  v.  Randall,  2  Ma- 
son R.  196 ;  Ward  v.  Arredondo  etal,  1  Paine  R.  410.  The 
same  doctrine  has  been  recognised  by  State  Courts  ;  Miller  v. 
Lynde,  2  Root  R.  444 ;  BisseU  v.  Horton,  3  Day  R.  281. 

It  may  be  contended,  that,  as  in  the  trial  of  the  action^  all 
but  Rines  may  be  discharged,  and  a  verdict  against  him  alone 
would  be  good,  he  may  be  tried  separately.  But  this  cannot  be 
done  against  the  plaintiff's  consent.  If  it  was  his  right  to  join 
Rines,  the  latter  cannot  be  severed  without  doing  the  plaintiff  a 
wrong.  It  would  make  the  other  defendants  witnesses  for  Rines. 
Roscoe's  Evid.  84  ;  Gibbs  v.  Bryant,  1  Pick.  R.  128.  It  would 
also  prevent  the  plaintiff  from  having  a  joint  judgment,  and  com- 
pel him  to  accept  from  Rines  the  amount  found,  when,  by  com- 
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mon  law,  he  has  a  right  to  a  judgment  against  all  the  defeod- 
aDts  found  guilty,  de  melioribus  damnis.  If  this  Court  under- 
takes to  proceed  against  Rines  alone,  it  can  only  do  so  by  divid- 
ing the  original  action  into  two,  leaving  half  in  the  State  Court, 
and  half  in  this.  But  this  would  be  expressly  against  the  lan- 
guage of  the  statute,  which  declares,  that  the  State  Court,  after 
the  removal,  "  shall  proceed  no  farther  in  the  cai«e."  The 
whole  record  must  come  up  ;  and  when  does  the  division  take 
place,  and  which  Court  makes  it  ?  Is  the  division  made  in  the 
State  Court,  or  is  a  part  of  the  cause  remanded  ? 

Sprague,  for  the  defendants.  The  plaintiff  being  aciuzen  of 
Massachusetts,  the  defendant,  Rines,  a  citizen  of  Maine,  claims 
the  right  to  a  trial  in  this  Court,  by  yirtue  of  the  Constitution 
of  the  United  States,  art.  3,  sec.  2,  and  the  Judiciary  Act  of 
1789,  sec.  11  and  12,  which  were  intended  to  secure  the  dti- 
zens  of  each  State  against  being  compelled  to  have  their  contro- 
versies with  citizens  of  another  State  decided  by  the  local  tribu- 
nals of  the  State  of  their  adversary.  This  right  the  defendant 
may  waive,  either  by  submitting  to  the  State  jurisdiction,  or 
voluntarily  incurring  liabilities  by  joint  contracts  with  citizens  of 
another  State.  But  such  waiver  must  result  from  his  own  vol- 
untary act,  and  not  from  the  will  or  act  of  his  adversary.  If  this 
action  were  founded  on  contract,  it  could  not  be  maintained 
against  Rines  alone,  it  would  be  necessary  to  prove  a  joint  con- 
tract by  the  defendants  with  the  plaintiff,  and  in  such  case 
Rines,  by  thus  voluntarily  associating  himself  with  the  defend- 
ants, citizens  of  Massachusetts,  in  making  engagements  to  the 
plaintiff,  might  be  held  to  have  subjected  himself  to  the  same 
jurisdiction  as  his  associates,  as  the  remedy  in  actions  ex  con- 
tractu must  be  joint,  and  the  plaintiff  could  not  sue  the  other 
defendants  in  the  courts  of  the  United  States.  But  this  is  an 
action  of  tort  brought  against  Rines,  and  other  persons  with 
whom  he  has  never  had  any  connexion  or  association,  and  with 
whom  he  is  now  coupled,  without  any  agency  of  his  own,  and 
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against  his  will,  by  the  mere  adversary  act  of  the  plaintiff.     If 
there  could  be  no  judgment  against  him  unless  the  other  defend- 
ants were  also  found  guilty,  he  would  have  the  benefit  of  their 
oo-operation  in  the  defence,  and  that  security  for  the  impartiality 
of  the  Court,  which  arises  from  the  necessity  of  their  giving 
judgment  against  their  own  citizens  at  the  same  time  and  for  the 
same  cause  as  against  a  stranger.     But  in  this  case,  a  verdict 
and  judgment  might  be  rendered  against  Rines  alone,  and  he 
would  have  no  right  to  contribution.     The  interest  of  the  other 
defendants  may  be  adverse  to  him,  for  if  they  have  done  wrong, 
it  may  suit  their  purposes  to  throw  the  whole  burthen  upon  a 
stranger.     This  is  not  mere  theory.     Should  this  case  proceed 
to  trial,  it  will  be  seen,  that  such  adverse  interest  is  matter  of 
fact.     Ought  then  Rines,  a  citizen  of  Maine,  to  be  deprived  of 
the  benefit  of  having  a  trial  in  the  courts  of  the  United  States, 
and  compelled  to  submit  to  a  final  decision  in  the  State  Court  of 
an  adversary,  merely  because  that  adversary  has  seen  fit  to  bring 
in  other  persons,  all  of  whom  are  hostile  in  interest  to  Rines. 
Could  such  have  been  the  intention  of  the  Judiciary  Act  ?    If 
this  were  a  new  question,  would  any  one  doubt  that  this  defend- 
ant comes  within  both  the  letter  and  the  spirit  of  the  12th  sec- 
tion of  that  act  ?   But  we  contend,  that  no  case  has  decided  the 
present  question,  and  that  it  is  competent  for  this  Court  to  allow 
this  defendant  to  transfer  his  case  into  the  Circuit  Court,  even 
if  the  efiect  should  be  to  leave  the  action  to  proceed  in  the 
State  courts  as  against  the  other  defendants.     No  adjudication 
has  gone  further  than  to  prohibit  a  severance  in  case  of  joint 
contracts,  and  there  are  several  cases,  especially  in  equity,  in 
which  the  right  to  sever  is  recognised  for  the  purpose  of  sus- 
taining jurisdiction,   where  it  would  not  otherwise  be  allowed. 
In  answer  to  the  objection,  that  the  plaintiff,  by  the  common 
law,  has  a  right  to  proceed  against  the  defendants,  either  jointly 
or  seirerally,  at  his  election,  and  that  he  has  elected  to  proceed 
jointly,  we  answer,  that,  without  pausing  to  discuss  what  the 
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right  may  be  at  common  law,  it  is  undoubtedly  competent  for 
tbe  legislature  to  change  it.  The  common  law,  therefore,  can- 
not be  interposed,  to  resist  the  legitimate  operation  of  the  Judi- 
ciary Act.  Tbe  counsel  commented  on  authorities  cited  on  the 
other  side,  and  referred  to  the  following:  Skinner  v.  Gttnr 
ton  et  a/.,  1  Saund.  R.  228  c.  and  229,  239,  note  4  ;  Goveit 
Y.  Radnidge,  3  East  R.  67  ;  1  Chitty  Plead.  75  ;  drawbridge 
V.  Curtis,  3  Cranch  R.  267  ;  Corneal  v.  Bankes,  10  Wheat. 
R.  181 ;  Cameron  v.  Roberts,  3  Wheat.  R.  571  ;  Gordon  v. 
Coldcheagh  et  al,  3  Cranch  R.  269 ;  Brown  et  al  v.  Strode, 
5  Cranch  R.  303  ;  Wormhy  v.  Wormley,  8  Wheat,  R.  421  ; 
Craig  V.  Cummings,  2  Wash.  C.  C.  R.  505  ;  Browne  v. 
Browne,  1  Wash.  C.  C.  R.  429. 

Mason,  in  reply,  was  stopped  by  the  Court. 

Stort  J.  The  motion  has  been  very  ably  and  elaborately 
discussed  at  the  bar  ;  and  I  should  have  heard  the  further  argu- 
ment, which  was  proposed  to  be  made  in  support  of  it,  if,  upon 
hearing  all,  that  has  been  so  ingeniously  said  on  the  other  side, 
I  could  bring  my  mind  to  doubt,  that  the  motion  ought  to  be 
granted. 

The  12th  section  of  the  Judiciary  Act  of  1789,  ch.  20,  pro- 
vides, '^  that  if  a  suit  be  commenced  in  any  State  Court  against 
an  alien,  or  by  a  citizen  of  a  Slate,  in  which  the  suit  is  brought, 
against  a  citizen  of  another  State,  and  the  matter  in  dispute  ex- 
ceeds the  sum  or  value  of  five  hundred  dollars,  exclusive  of 
costs,  to  be  made  to  appear  to  the  satisfaction  of  the  Court,  and 
the  defendant  shall,  at  the  time  of  entering  his  appearance  in 
such  State  Court,  file  a  petition  for  the  removal  of  the  cause  for 
trial  into  the  next  Circuit  Court  to  be  held  in  the  district,  where 
the  suit  is  pending,  and  offer  good  and  sufiScient  surety  for  his 
entering  in  such  Court,  on  the  first  day  of  its  session,  copies  of 
said  process  against  him,  and  also  for  his  there  appearing  and 
entering  special  bail  in  the  cause,  if  special  bail  was  originally 
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requisite  therein,  it  shall  be  the  duty  of  the  State  Court  to  ac^ 
cept  the  surety,  and  proceed  no  further  in  the  cause,  be. ;  and 
the  said  copies  being  entered  in  such  Court  of  the  United  States, 
the  cause  shall  there  proceed  in  the  same  manner,  as  if  it  had 
been  brought  there  by  original  process/' 

Now,  the  first  remark,  that  occurs  upon  the  language  of  this 
section,  is,  that  in  its  terms  it  applies  only  to  the  case  of  a  single 
defendant.  But,  in  its  true  interpretation,  it  cannot  admit  of  a 
rational  doubt,  that  it  means  the  party  defendant,  whether  one 
or  many,  and  that  it  must  apply  to  cases,  where  several  aliens, 
or  several  citizens  of  another  State,  are  jointly  sued  as  defend- 
ants ;  for  in  such  a  case,  eaph  of  them  is  in  the  very  predica- 
ment presumed  by  the  act. 

In  the  next  place,  it  is  apparent,  from  the  language  of  the 
closing  passage  of  the  section  above  quoted,  that  it  contemplates 
such  cases,  and  such  cases  only,  to  be  liable  to  removal,  as 
might,  under  the  law,  or  at  all  events  under  the  Constitution, 
have  been  brought  before  the  Circuit  Court  by  original  process* 
And  this  consideration,  upon  the  actual  state  of  the  authorities, 
is  most  important.  The  case  of  Strawbridge  v.  Curtit  ei  ah 
(3  Cranch  R.  267),  the  earliest  on  the  subject,  was  a  hill  in 
equity,  originally  brought  in  the  Circuit  Court  of  this  district ; 
and  some  of  the  plaintiffi  were  aUeged  to  be  citizens  of  Massa- 
chusetts. The  defendants  were  all  stated  to  be  citizens  of  Mas- 
sachusetts, excepting  Curtis,  who  was  alleged  to  be  a  citizen 
of  Vemnont,  and  upon  whom  the  process  was  served  in  Massa- 
chusetts. The  question  made  at  the  bar  under  these  circum- 
stances was,  whether  the  Circuit  Court  had  jurisdiction  of  the 
cause,  under  the  Judiciary  Act  of  1789,  ch.  20,  sec.  11,  which 
provides,  that  "  the  Circuit  Courts  shall  have  original  cognizance, 
concurrent  with  the  courts  of  the  States,  of  all  suits  of  a  civil 
nature,  at  common  law  and  in  equity,  where  the  matter  in  dis- 
pute exceeds  the  sum  or  value  of  five  hundred  dollars,  and  the 
United  States  are  plainuffi  or  petitioners ;  or  an  alien  is  a  party ; 
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or  the  suit  it  between  a  citizen  of  the  State^  where  the  suit  u 
brought f  and  a  citizen  of  another  State.^^    Tbe  Supreme  Court 
decided  against  the  jurisdiction.    Upon  that  occasion,  tbe  )ate 
Chief  Justice  said,  "  The  Court  understands  these  expressions 
to  mean, — that  each  distinct  interest  should  be  represented  by 
persons,  all  of  whom  are  entitled  to  sue,  or  may  be  sued  in  the 
federal  courts.    That  is,  where  the  interest  is  joint,  each  of  the 
persons  concerned  in  that  interest  must  be  competent  to  sue,  or 
liable  to  be  sued  in  those  courts.    But  the  Court  does  not  mean 
to  give  an  opinion  in  the  case,  where  several  parties  represent 
several  distinct  interests,  and  some  of  these  parties  are,  and  others 
are  not,  competent  to  sue,  or  liable  to  be  sued  in  the  courts  of  the 
United  States."    This  language,  it  is  true,  was  applied  to  a  case, 
where  the  suit  was  originally  brought  in  tbe  Circuit  Court.  But 
it  has  always  been  understood  as  equally  applicable  to  all  cases 
of  suits  removed  from  a  State  court.  And,  looking  to  the  words 
used  in  tbe  11th  and  13th  sections  of  the  act,  as  to  thb  pomt,  it 
seems  absolutely  impracticable  to  make  any  solid  distinction  be- 
tween them.    My  brother,  the  late  Mr.  Justice  fVashingUmf 
so  thought  in  the  case  of  Beardsley  v.  Torrey  (4  Wash.  Cir.  R« 
286).  "  If,"  said  he,  "  thb  suit  could  not  have  been  maintained 
against  S.  under  the  11th  section  of  the  Judiciary  Act,  if  it  had 
originated  in  this  Court,  it  cannot  be  removed  into  this  Court 
under  the  12th  section,  so  as  to  subject  that  party  to  tbe  juris- 
diction of  this  Court."    This  reasoning  is  certainly  correct,  in 
the  sense  in  which  he  used  it,  that  is,  as  requiring  all  the  parties 
on  each  side  to  be  citizens  of  different  States,  though  certainly 
there  is  a  distinction  in  other  respects ;  for,  under  the  11th  sec- 
tion, the  plaintiff  need  not  be  a  citizen  of  the  State,  where  the 
suit  is  brought,  as  he  must  be  under  the  12th  section. 

The  case  of  Stmwbridge  v.  Curtis  has  never  been  departed 
from ;  but  has  constantly  been  recognised  as  tbe  basis  of  the 
subsequent  decisions  of  the  Supreme  Court  upon  this  brapch  of 
jurisdiction.    It  was  expressly  confirmed  in  Jhe  Corporation  of 
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New  Orleans  v.  Winter  (1  Wheat.  R.  91),  and  Cameron  v-  jRo- 
bertt  (3  Wheat.  R.  596).  And  Mr.  Justice  Thompson^  in  his 
able  opinion  in  JVardY.  Arredondo  (1  Paine  Cir.  R.  410),  ap- 
plied it  (as  Mr.  Justice  Washington  did  in  BearisUy  v.  Torrey)^ 
to  the  exposition  of  the  jurisdiction  of  the  Court  in  cases  of  re- 
moval of  suits,  equally  with  those  of  original  suits.  "It  is,"  said 
he,  *^  a  well-settled  rule,  and  indeed  has  not  been  denied  by  the 
defendants'  counsel,  that  when  the  jurisdiction  of  this  Court 
depends  on  the  character  of  the  parties,  and  such  party,  either 
plaintiff  or  defendant,  consists  of  a  number  of  individuals,  each 
must  be  competent  to  sue  in  the  courts  of  the  United  States,  or 
jurisdiction  cannot  be  entertained."  He  then  applied  the  doc- 
trine to  the  very  case  before  him,  which  was  that  of  a  plaintiff, 
a  citizen  of  New  York,  suing  a  bill  in  equity,  in  a  State  Court, 
against  certain  aliens,  and  also  against  Thomas,  a  citizen  of  New 
York,  the  alien  seeking  to  remove  it  into  the  Circuit  Court. 
After  putting  the  point,  whether,  as  the  plaintiff,  and  Thomas, 
one  of  the  defendants,  were  both  citizens  of  New  York,  the 
cause  could  be  removed  into  the  Circuit  Court,  he  said ; ''  It  is 
very  evident,  that  Ward  (the  plaintiff)  could  not  originally  have 
filed  his  bill  in  this  Court  against  Thomas,  as  one  of  the  defend- 
ants ;  and  it  would  seem  to  follow  as  a  necessary  consequence, 
that  if  jurisdiction  could  not  be  entertained  directly,  it  ought  not 
to  be  acquired  indirectly.^' 

But  the  argument,  which  has  been  addressed  to  the  Court 
upon  the  present  occasion  is,  that  in  the  suit  now  before  us  the 
defendant  has  a  separate  and  distinct  interest  from  his  co-de- 
fendants, and,  therefore,  it  fells  within  the  reasonirig  of  the 
Court  in  the  case  of  Strawbridge  v.  Curtis,  as  a  suit,  not  only 
within  the  original  jurisdiction  of  the  Circuit  Court,  but  within 
the  jurisdiction  founded  on  the  removal  from  the  State  Court. 
It  is  certainly  true,  that  actions,  founded  in  tort,  may  be  main- 
tained against  all,  or  any  one  or  more  of  the  tort-feasors ;  for 
eveiy  tort  is  joint,  as  well  as  several ;  and  the  case  of  Skinner  v. 
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Cfunion  (1  Saund.  R.  228),  is  relied  on  to  show,  that  an  actjoo 
on  the  case,  in  the  nature  of  an  action  for  a  conspiracy,  fiiUs 
within  the  limits  of  the  doctrine.  That  case,  it  must  be  admit- 
ted, is  directly  in  point,  though  at  first  view,  the  objection  taken 
by  Sergeant  Saunders  seems  to  be  well  founded ;  viz.  that 
where  a  conspiracy  is  alleged  by  several,  and  all  the  defendants 
are  acquitted,  but  one,  the  action  must  fail ;  for  one  cannot  con- 
spire alone.  This  is  true  in  a  criminal  accusation.  But  the  true 
answer  to  the  objection  civiliter  is  that  given  by  the  Court, 
that  the  conspiracy  is  but  inducement,  and  not  the  substance  of 
the  action,  which  was  there  the  undue  arresting  of  the  plaintiff; 
and  here  it  is  the  fraud  actually  perpetrated  upon  the  plaintiff, 
to  his  grievous  injury. 

But,  assuming  it  to  be  true,  that  the  tort,  stated  in  this  acdon, 
is  several,  as  well  as  joint,  still  it  does  not  advance  the  argument 
at  all,  unless  it  can  be  established,  that  the  defendant  has  a  right 
to  elect  to  consider  it  as  several,  and  also  that  the  defendant  has 
no  joint  interest  in  this  suit.  Now,  at  the  common  law,  which 
is  the  law  of  Massachusetts,  and  which  this  Court,  equally  with 
the  State  Court,  is  bound  to  administer,  nothing  is  more  clear, 
than  the  right  of  the  plaintiff  to  bring  an  action  of  this  sort 
against  all  the  wrong-doers,  or  against  any  one  or  more  of 
them,  at  his  election.  There  is  no  principle,  upon  which  the 
defendant  has  a  right,  in  any  courts  of  justice,  to  say,  that  the 
action  shall  be  several,  and  not  joint ;  and  thus  to  takeaway  the 
right  of  election,  which  the  plaintiff  has  by  law,  to  make  it 
joint.  If  the  defendant  has  no  such  right,  upon  what  pretence 
can  this  Court,  in  virtue  of  the  removal  of  the  suit  from  the 
State  Court,  confer  upon  him  any  such  privilege.  We  must 
administer  the  kx  lod  here,  and  not  the  law  which  the  defend- 
ant may  assume  to  make  for  his  case. 

And  then,  again,  if  the  tort  is  several,  it  is  also  joint ;  and 
when  the  plaintiff  has  joined  all  the  wtong-doers,  it  is  clear,  that 
they  have  a  joint  interest  in  the  event  of  such  suit.    They  are 
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joiody  liable  for  the  daiuages,  which  may  be  assessed  against 
tbem  by  the  jury ;  and  if  they  sever  in  their  pleadings,  or  the  jury 
assess  dLSerent  damages  against  them  severally,  the  plaintiff  has 
a  right  to  a  joint  judgment  de  meliaribus  damnis*^  So,  that  it  is 
difficult  to  maintain  the  position,  that  in  this  case  the  defendant 
has  a  separate  and  distinct  interest  from  the  other  defendants 
throughout.  .  On  the  contrary,  for  the  general  purposes  of  the 
suit,  be  has  a  joint  and  common  interest  with  them. 

The  distinct  and  separate  interest  referred  to  in  Strawbridge  v. 
Curtitf  is  one,  which  constitutes  the  sole  interest  in  the  cause, 
all  the  other  parties  being  merely  nominal ;  or  a  distinct  and 
separate  interest,  in  no  sense  and  under  no  circumstances  con- 
nected with  that  of  other  persons.     If  a  party  has  a  distmct  and 
separate  interest,  and  also  a  joint  interest,  as  where  he  is  sued 
upon  bis  joint  and  several  bond,  it  has  never  been  supposed,  that 
the  general  rule  laid  down  in  that  case  did  not  apply.    Thus, 
ibr  example,  in  the  case  of  Cameron  v.  McBoberts  (3  Wheat. 
R.  591),  where  the  suit  was  a  bill  in  equity  against  Cameron 
and  two  others,  whose  citizenship  was  not  stated,  the  Court  said, 
*'  If  a  joint  interest  vested  in  Cameron  and  the  other  defendants, 
the  Court  had  no  jurisdiction  of  the  cause.    If  a  distinct  interest 
vested  in  Cameron,  so  that  substantial  justice,  so  far  as  he  was 
interested,  could  be  done  without  affecting  the  other  defendants, 
the  jurisdiction  might  be  exercised  as  to  him  alone."    And  it  is 
most  material  to  remark,  that  this  case  and  all  the  others,  in  which 
a  separate  and  distinct  interest,  or  a  nominal  interest,  is  spoken 
of,  were  bills  in  equity,  capable  in  their  own  nature  of  separate 
and  distinct  decrees  upon  separate  and  distinct  interests,  where 
there  was,  or  might  be,  no  community  of  interest,  and  where 
the  general  question  was  presented  as  to  the  proper  parties  ne- 
cessary to  be  made  in  a  suit  in  equity.     Very  different  consid- 
erations do,  or  at  least  may  apply,  to  suits  at  common  law, 

>  2  Tidd's  Pract  804,  805.    Heydon's  case,  11  Co.  R.  7.    SaUn  v. 
Longj  1  Wils.  R.  90.    Johng  v.  Dodsworlhj  Cro  Car.  192, 19a 
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where  the  Donjoinder  or  misjoinder  of  parties  has  a  verj  different 
efiect  upon  the  character  of  the  suit,  and  very  different  niles 
apply  to  it.  This  is  abundantly  evident  from  what  is  stated  in 
Wormly  v.  Wormly  (8  Wheaton  R.  451),  Cameal  v.  Banks 
(10  Wheat.  R.  181),  Dunn  v.  QarJce  (8  Peters  R.  1),  and 
Boone's  Heirs  v.  Chiles  (8  Peters  R.  532).  In  T%e  Corporor 
iian  of  New  Orleans  v.  Winter  (1  Wheat.  R.  91),  where  a 
citizen  of  a  State  and  a  citizen  of  a  Territroy  sued  as  joint 
plaintiffi,  the  jurisdiction  was  held  to  be  gone.  The  Court 
said,  '^In  this  case  it  has  been  doubted,  whether  the  parties 
might  elect  to  sue  jointly  or  severally.  However  this  may  be, 
having  elected  to  sue  severally,  the  Court  is  incapable  of  dis- 
tinguishing their  case,  so  far  as  respects  jurisdiction  from  one,  in 
which  they  were  compelled  to  unite."  So  here,  upon  like 
grounds,  it  may  be  said,  that  being  united  compulsively  by  the 
plaintiff,  the  defendants  are  to  be  treated  throughout  as  being 
joint  and  proper  parties  in  the  suit. 

But  if  these  difficulties  in  the  case  could  be  overcome,  there 
are  others,  which,  upon  the  construction  of  the  12th  section  of  the 
act,  seem  absolutely  insuperable.  In  the  first  place,  the  act  con- 
templates, that  the  removal  of  the  cause  is  to  be  with  the  joint  as- 
sent of  all  the  parties  defendant ;  for  it  can  scarcely  be  treated  as  a 
privilege  of  one  defendant,  exclusive  of  the  others.  Suppose 
the  present  suit  were  brought  against  several  aliens,  or  several 
citizens  of  another  State,  and  some  of  the  defendants  were  in 
fiivor  of  a  removal  of  the  suit  from  the  State  tribunals,  and 
others  against  it,  which  of  them  are  to  prevail  ?  The  act  seems 
intended  to  give  an  option  to  the  party  defendant,  which  may 
be  exercised  or  not,  at  the  pleasure  of  all  standing  in  the  same 
predicament.  But  if  one  may  remove  without  the  consent  of 
the  others,  then,  the  option  may  be  defeated  at  the  pleasure 
of  one  only.  My  brother,  Mr.  Justice  Thompson^  has  put  the 
case  strongly,  in  delivering  the  opinion  of  the  Court  in  the  case 
of  Ward  v.  Arredondo  (1  Paine  Cir.  R.  415).    "  Can,"  (said 
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be)  "  then,  one  of  the  alien  defendants  compel  bis  co-defend* 
ant  to  follow  bim  into  this  court  against  his  will  ?  We  put  the 
case  thus  strongly  in  order  to  test  the  principle.  And  we  can- 
not discover  any  satisfactory  ground,  upon  which  such  a  doc- 
trine can  be  sustained.  The  judiciary  act  considers  the  re- 
moval of  the  cause  as  the  voluntary  act  of  the  party  on  his 
petition.  By  the  word  party ^  as  her^  used,  must  necessarily  be 
understood,  the  defendant,  embracing  all  the  bdividuals,  be  they 
more  or  less,  constituting  such  party."  This  reasoning  upon  the 
&ce  and  purport  of  the  act  appears  to  me  to  be  unanswerable 
in  the  case  put.  It  equally,  in  my  judgment,  applies  to  every 
other  case,  where  all  the  defendants  have  not  (as  they  have  not 
in  the  present  case)  petitioned  for  the  removal.  The  applica- 
tion must  be  joint,  for  the  benefit  of  all,  and  with  the  consent  of 
all.  Indeed,  there  is  a  more  urgent  ground  for  its  application,  if 
the  suggestions,  already  made,  are  well  founded  \  for  the  defend- 
ants in  this  case,  who  are  citizens  of  Massachusetts,  are  per  «e, 
incapable  of  removing  the  suit.  Can  they  be  placed  in  a  better 
predicament,  than  if  they  had  united  in  the  petition  with  one, 
who  was  a  citizen  of  another  State,  and  therefore  capable  ? 

And  this  leads  me,  in  the  next  place,  to  the  considerationj 
which  has  been  so  strongly  urged  at  the  bar,  as  to  the  right  of 
removal  of  a  cause  in  part  from  a  State  court,  leaving  it  still,  as 
to  other  parties,  depending  therein.    It  appears  to  me,  that  the 
very  terms  of  the  act  prohibit  any  such  partial  removal  of  a  suit. 
It  declares,  that  when  the  petition  and  surety  are  properly  offered 
and  given,  '^  it  shall  then  be  the  duty  of  the  State  Court  to 
accept  the  surety,  and  proceed  no  farther  in  the  caute,'^  which 
language  necessarily  supposes  an  entire  removal  of  the  cause, 
and  not  a  removal  of  it  as  to  some  parties  only.     The  Circuit 
Court,  too,  is  to  proceed  therein  b  the  same  manner,  as  in  origi- 
nal suits  commenced  in  that  Court.     So  that  in  all  cases,  where 
the  local  law  would  govern  in  the  decision  upon  the  forms  or 
merits  of  the  proceedings  in  an  original  suit,  it  must  in  like 
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manner  govern  in  those  forms  and  proceedings  in  the  removed 
suit.  It  is  plain,  that  there  can  be  nothing  in  the  nature 
of  a  summons  and  severance  in  the  suit ;  for  that  supposes 
that  some  parties  have  a  right  to  proceed  to  establish  their 
claim  as  plaintiffi,  there  being  other  parties  necessary  to  be 
joined  in  point  of  form  as  plaintiffi,  who  are  unwilling  to  pro- 
ceed at  all.  Such  a  proceeding  is  never  allowed  as  a  severance 
of  a  suit  at  the  common  law,  as  to  the  parties  defendant,  so  as 
to  make  two  several  suits  out  of  one  jcHnt  suit. 

But  independent  of  the  language  of  the  act,  how  would  it  be 
possible,  upon  any  acknowledged  principles  of  law,  to  proceed 
in  this  suit  in  the  State  Court,  as  to  some  parties,  and  in  this 
Court  as  to  other  parties,  treating  it  (as  it  certainly  must  be 
treated)  as  a  joint  suit,  upon  which  there  may  be  a  joint,  as  well 
as  a  several  judgment  ?  Consider,  fi>r  a  moment,  the  posture  of 
the  case,  if  the  suit  is  removed  as  to  Rines,  and  is  still  pro- 
ceeded in  in  the  State  Court,  as  to  all  the  other  defendants,  upon 
whom  process  has  been  served.  Both  Courts  must  render  sucb 
a  final  judgment  upon  the  whole  cause  of  action,  as  the  local  law 
(which  in  this  case  is  the  common  law)  requires,  upon  the  whole 
record.  The  final  judgment  must  be  just  such  a  judgment  as 
would  be  warranted  by  law,  if  all  the  parties  were  before  either 
Court,  and  there  bad  been  a  final  trial  as  to  all  the  defendants, 
upon  joint  or  separate  pleadings.  Now,  the  first  difficulty,  which 
occurs  is,  how,  after  the  remoyal  of  a  part  of  the  cause  from  the 
State  Court  to  the  Circuit  Court,  either  Court  can,  judicially, 
know  what  is  finally  done  as  to  the  residue  by  the  other  Court. 
The  further  proceedings  in  either  court,  after  such  a  removal, 
constitute  no  part  of  the  record  of  the  proceedings  of  the  other 
Court ;  and  no  process  of  certiorari  lies  to  bring  them  before 
the  other.  Suppose,  that  all  the  defendants  in  the  State  Court 
should  be  convicted  on  trial,  and  damages  bf  one  thousand  dollars 
be  jointly  assessed  against  them  by  a  jury  ;  and  suppose,  that 
damages  should,  in  like  manner  upon  trial,  be  rendered  against 
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Rjoes  in  the  Circuit  Court,  more  or  less  than  the  damages  assess- 
ed in  the  State  Court,  what  judgment  is  to  be  rendered  ?  The 
plaintiff,  in  such  a  case,  would  by  law  be  entitled  to  a  joint  judg- 
ment against  all  the  defendants,  de  melioribus  damnis.  Where 
on  the  record  of  either  Court  could  be  found  the  materials  for 
such  a  judgment  ?  Nay  more  ;  where  could  be  found  the  ma- 
terials to  show,  that  any  verdict  at  all  had  been  rendered  in  the 
other  court  ?  Suppose,  some  of  the  defendants  in  the  State 
Court  should  be  acquitted,  and  others  convicted,  and  damages 
assessed  against  the  latter  in  the  State  Court,  and  damages  also 
assessed  against  Rines  in  the  Circuit  Court  to  the  same  amount, 
or  to  a  greater  or  less  amount,  what  judgment  is  to  be  rendered  in 
either  couft  ?  It  is  plain,  that  the  plaintiff  would  be  entitled  to 
a  joint  judgment  against  all  the  defendants,  who  were  con- 
nected, and  against  execution.  But  in  what  manner  can  either 
Court  proceed  to  enter  such  a  judgment,  there  being  on  its  own 
records  no  proof  of  the  proceedings  in  the  other  court  ?  Sup- 
pose, Rines,  upon  a  trial  here,  should  be  acquitted,  and  some  of 
the  defendants  in  the  State  Court  should  also  be  acquitted, 
and  others  convicted,  what  is  to  be  done?  We  all  know,  that 
if  the  final  judgment  in  the  cause  were  wholly  in  either  court, 
it  would  be  a  general  judgment,  that  all  the  defendants  acquitted 
should  go  without  day ;  and  that  the  plaintiff  should  recover 
hb  damages  against  the  others.  A  several  judgment  as  to  some 
of  the  defendants,  without  disposing  of  the  others,  would,  upon 
the  clearest  principles  of  the  common  law,  be  bad  and  unwar- 
rantable. In  the  case  supposed,  in  what  manner  is  either  Court 
to  render  such  a  general  judgment  as  to  all  the  parties  ? 

I  have  stated  these  difficulties,  because  they  are  the  very  diffi- 
culties, which  in  the  farther  progress  of  the  cause  here,  if  we 
could  maintain  jurisdiction  over  it,  may,  nay,  must  arise.  [ 
know  not,  how  they  are  are  to  be  overcome.  Indeed,  the  only 
possible  manner,  in  which  a  removal  by  one  defendant  to  this 
Court  could  be  sustained,  either  in  an  action  of  contract,  or  of 
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tort,  would  be  by  coDdidering  such  a  removal  as  ending  the  suit 
as  to  all  the  other  parties,  and  taking  from  the  plaintiff  his  right 
to  a  joint  action.  There  is  certainly  no  authority  for  that ;  and 
I  know  no  principle  to  justify  it. 

My  brother  Washingtarii  in  Beardsley  v.  Torrey  (4  Wash, 
Cir.  R.  286,  288),  held,  that  a  suit,  if  removable  at  all,  must 
be  entirely  removed.  It  cannot  be  severed,  and  a  part  only 
removed.  ^^  Not  only,"  said  he,  <'  would  such  a  doctrine  be  at- 
tended with  absurdity  and  inconvenience  ;  but  it -would  be  re* 
pugnant  to  the  language  and  to  the  clear  meaning  of  the  12th 
section  "  of  the  act  of  Congress.  Notwithstanding  the  criticism 
bestowed  at  the  bar  upon  this  case,  it  appears  to  me  directly  in 
point.  And  that  most  learned  and  pains-taking  Judge  added 
(what  is  equally  in  point  in  this  suit),  that  there  was  another 
reason,  why  the  Circuit  Court  could  not  take  cognizance  of  the 
cause,  as  a  removed  cause,  which  was,  ^^  that  S.  (one  of  the  de- 
fendants) did  not  join  in  the  petition  for  the  removal ;  and  it  is 
not  competent  for  one  defendant  to  remove  the  cause,  without 
the  consent  of  all  the  defendants." 

But  it  has  been  said,  that  if  one  defendant  alone  cannot,  under 
the  act  of  Congress,  remove  a  suit  into  the  Circuit  Court,  the 
constitutional  provision  may  be  evaded  at  pleasure,  as  to  suits 
between  citizens  of  different  States  being  cognizable  in  the 
courts  of  the  United  States ;  for  persons  may  fraudulently  be 
made  nominal  defendants  for  the  very  purpose  of  preventing  a 
removal  of  the  suit.  If  such  a  case  should  arise  (for  in  this  case 
it  is  not  pretended)  of  a  fraudulent  joinder  of  parties  for  such  a 
purpose,  it  would  deserve  consideration,  whether  the  jurbdic- 
tion  of  this  Court  could  be  so  evaded  ;  and  whether,  in  further- 
ance of  justice,  under  such  circumstances,  the  injured  defendant 
might  not  have  some  remedy  at  law  or  in  equity  (by  way  of 
injunction  or  otherwise),  to  reach  the  mischief.  But  if  the 
mischief  in  such  a  case  should  be  admitted  to  be  irremediable, 
that  is  a  consideration  properiy  addressing  itself  to  the  national 
legislature  to  provide  suitable  means  of  redress  ibr  it.     It  is  not 
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fi>r  courts  of  justice  proprio  marie  to  provide  for  all  the  defects 
or  mischiefs  of  imperfect  legislation. 

Upon  the  whole,  mj  opinion  is,  that  this  suit  must  be  re- 
manded to  the  State  Court.  If  I  entertained  any  doubt  upon 
the  subject,  the  deliberate  opinions  of  mj  brothers  Washington 
and  Thompson  would  be  decisive  with  me.  But  I  confess,  that 
as  an  original  question,  I  should  have  entertained  the  same  view 
of  the  matter ;  and  the  weight  of  their  authority  ought,  under 
these  circumstances,  to  be  quite  conclusive  with  me. 

Suit  remanded  to  the  State  Court. 


Nathan  Levy,  (for  the  United  States),  in  Ebrob, 

David  Bublet. 

Where  public  officers  are  authorized  by  law  to  certify  to  certain  facta,  their 
certificates  to  these  facts  are  competent  evidence  thereof. 

A  consul's  certificate  of  any  fact  is  not  evidence  between  third  persons, 
unless  expressly  or  impliedly  made  so  by  Statute. 

Qktfre,  if  a  consfirB  certificate  is  evidence,  that  a  ship's  register  was  deposit- 
ed with  him,  agreeably  to  the  Act  of  Congress  of  1803,  ch.  62,  §  2. 

An  informaUon  was  brought  in  the  name  of  the  consul  of  the  United  States, 
for  the  Island  of  St.  Thomas,  suing  for  the  benefit  of  the  United  States, 
against  the  defendant,  to  recover  a  penalty  for  not  depositing  with  the 
consul  the  ship's  register  on  her  arrival  at  the  port  of  St.  Thomas,  agree- 
ably to  the  Act  of  Congress  of  1803,  ch.  62,  §  2.  Held,  that  the  certificate 
of  the  consul  was  not  admissible  evidence,  to  prove  the  arrival  or  depart- 
ure of  the  vessel. 

^More,  if  a  consul,  who  sues  for  a  penalty,  in  his  own  name  and  person,  but 
for  the  benefit  of  the  United  States,  is  liable  for  costs. 

^iMere,  if  a  party  plaintiff  of  record,  who  has  no  interest  in  the  suit,  is  a 
competent  witness. 

QMcre,  if  an  information  is  the  proper  proceeding  in  the  present  case,  where 
the  suit  is  not  brought  in  the  name  of  the  government. 

This  was  a  writ  of  error,  to  the  judgment  of  the  District  Court 
of  the  United  States,  for  the  District  of  Massachusetts.     The 


i 


366  MASSACHUSETTS. 


Levy  V.  Barley. 


original  suit  was  an  information  brought  by  the  District  Attorney, 
in  the  name  of  Nathan  Levy,  consul  of  the  United  States,  for 
the  island  of  St.  Thomas,  suing  for  the  benefit  of  the  United 
States,  against  David  Burley  (the  defendant  in  error),  master  of 
the  ship  Redwing,  to  recover  the  penalty  of  500  dollars,  for  not 
depositing  with  the  said  consul,  the  ship's  register  on  her  arrival 
at  the  port  of  St.  Thomas,  according  to  the  requirement  of  the 
supplementary  act,  respecting  consuls  and  vice-consuls,  of  the 
S^th  of  February,  1803,  ch.  62.  The  defendant  pleaded  not 
guilty,  upon  which  issue  was  joined  and  a  verdict  passed  upon 
the  trial,  in  his  favor.  A  bill  of  exceptions  was  taken  at  the 
trial ;  from  which  it  appeared,  that  a  certificate  of  the  said  con- 
sul (the  plaintiff),  under  the  seal  of  his  consulate,  was  offered 
in  evidence,  on  behalf  of  the  plaintiff,  stating  the  fact,  of  the 
arrival  and  departure  of  the  ship,  at  the  said  port  of  St.  Thomas ; 
and  that  the  defendant,  Burley,  neglected  and  refused  to  deposit 
the  register  of  the  ship  in  the  hands  of  the  consul.  The  certi- 
ficate being  objected  to,  as  evidence,  the  learned  Judge  of  the 
District  Court  ruled,  that  the  certificate  was  evidence,  that  the 
defendant  Burley,  did  neglect  to  refuse  to  deposit  the  register 
with  the  consul,  but  that  the  same  was  not  admissible  to  prove  the 
arrival  and  departure  of  the  ship  from  the  port  of  St.  Thomas. 
To  this  opinion,  the  plaintiff  filed  his  bill  of  exceptions ;  and  the 
question  now  presented  to  the  Court,  was  whether  the  certifi- 
cate was  admissible,  for  the  purpose  of  proving  such  arrival  and 
departure. 

MiUsy  District  Attorney,  for  the  plaintiff,  argued,  that  the 
plaintiff  in  the  present  case,  not  being  liable  for  costs,  was  a 
competent  witness,  though  a  party  to  the  record.  No  objection 
can  be  taken,  because  the  certificate  is  not  sworn  to,  as  the  con- 
sul is  a  public  officer,  acting  under  his  oath  of  office.  The 
District  Judge  admitted  it  as  evidence,  that  the  register  was 
deposited ;  but  not  of  the  arrival  of  the  vessel.  It  would  seem 
to  be  prima  facie  evidence  of  the  arrival  of  the  vessel,  as  con- 
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sub  are  ex  officio  bound  to  take  notice  of  the  arrival  and  depart- 
ure of  American  vessels.  He  cited,  Act  of  Congress  of  ISOS, 
cb.  6a,  ^  2. 

Shipleyy  e  contra,  for  the  defendant,  contended,  that  the 
plaint!^  being  a  party  to  the  suit,  was  an  incompetent  witness, 
though  not  liable  to  costs.  The  statute  makes  it  the  duty  of 
the  consul,  to  prosecute  in  an  alleged  case  like  the  present,  but 
does  not  make  him  a  competent  witness.  His  certificate  is  not 
evidence  of  any  fact,  except  what  is  within  the  consular  func- 
tions. Church  V.  Hubbard,  2  Cranch  R.  237 ;  United  States  v. 
Mitchelly  2  Wash.  C.  R.  478 ;  Catlett  v.  Pacific  bis.  Co.,  (1 
Paine  R.  610).  The  consular  functions  are  enumerated  in  the  stat- 
ute. According  to  this,  the  consul  is  not  bound  to  keep  a  record 
of  arrivals.  The  ninth  section  of  this  statute,  expressly  makes 
his  certificate  evidence  in  certain  cases.  This  express  provision 
excludes  the  conclusion,  that  it  is  competent  evidence,  in  cases 
oot  provided  for.  The  statute,  moreover,  is  a  penal  statute,  and 
to  be  construed  strictly. 

Story  J.  The  Act  of  1803,  ch.  62,  <^  2,  provides,  that  it 
shall  be  the  duty  of  every  master  of  a  ship  belonging  to  the 
United  States,  on  his  arrival  at  a  foreign  port,  to  deposit  his 
register,  be.  with  the  consul  or  other  commercial  agent  of  the 
United  States  at  such  port ;  and  in  case  of  his  refusal  or  neg- 
lect, he  is  to  forfeit  and  pay  500  dollars,  to  be  recovered,  by  the 
consul  or  other  commercial  agent ;  "  in  bis  own  name,  for  the 
benefit  of  the  United  States,  in  any  court  of  competent  juris- 
diction.'' No  provision  is  made,  as  to  his  certificate  of  the  fact 
being  evidence  of  such  refusal  or  neglect,  or  of  the  arrival,  or  of 
the  departure  of  the  vessel.  But  in  another  section  of  the  Act, 
(^  4),  it  is  expressly  provided,  that  the  certificate  of  the  consul 
under  his  hand  and  seal  shall  be  prima  fade  evidence  of  the 
refusal  of  the  master  of  an  American  ship  to  receive  destitute 
seamen  on  board,  according  to  the  requirements  of  that  section. 
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The  maxim  of  law  might,,  therefore,  very  properly  be  here 
brought  into  view;  Expressio  unius  est  exdusio  alterius;  and, 
certaiDly,  an  express  provision,  in  such  a  case,  would  not  be  with- 
out its  weight  in  giving  a  construction  to  such  an  omission,  in  a 
statute  of  this  sort. 

There  is  no  doubt,  that  certificates  and  other  documents  made 
by  a  public  officer,  entrusted  with  authority  for  that  purpose,  are 
to  be  treated  as  public  documents,  and  as  such,  are  evidence 
against  all  persons  (to  the  extent  of  the  officer's  authority),  of 
the  facts,  which  he  is  directed  to  certify.  But  the  difficulty  in 
the  application  of  this  doctrine  to  the  circumstances  of  the  pre- 
sent case  is,  that  neither  this  statute,  nor  any  other  statute  of  the 
United  States,  has  made  it  the  duty  of  the  consul  to  certify  any 
such  facts  ;  and,  therefore,  the  reason  fails.  On  the  other  band, 
the  general  rule  of  law  is,  that  all  evidence  must  be  given  under 
oath,  and  in  the  very  case  in  controversy.  The  exceptions  to 
this  rule  are  well  known ;  and,  here  again,  the  difficulty  is  to 
bring  the  present  case  within  the  reach  of  any  oC  these  excep- 
tions. I  do  not  find,  indeed,  that  any  Act  of  Congress  has 
required  consuls  to  take  an  oath  for  the  faithful  performance  of 
the  duties  of  their  office,  although,  in  common  with  all  other 
officers,  they  are  required  to  take  an  oath  to  support  the  Consti- 
tution of  the  United  States.  So,  that  here,  there  is  a  certificate 
ofiered,  not  only  not  under  oath,  and  not  provided  for  by  any 
statute,  but  open  to  the  grave  objection,  that  it  is  not  even  by 
an  officer,  sworn  to  the  faithful  discharge  of  duty. 

In  addition  to  these  suggestions,  it  is  proper  to  state,  that  it  is 
not  shown  to  be  any  pa)*!  of  the  official  duty  of  a  consul  to  keep 
a  memorandum  of  the  arrival  or  departure  of  American  vessels 
at  or  from  the  port,  for  wiiich  he  is  appointed.  If  it  were  a  part 
of  his  duty  to  do  so,  it  would  by  no  means  follow,  that  his  cer- 
tificate of  the  fact  would  be  evidence  in  a  court  of  justice  ;  for 
there  would  be  better  evidence  behind,  that  is  to  say,  his  own 
deposition  on  oath,  giving  the  opposite  party  a  right  of  cross- 
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examination.    The  case  of  Waldxon  v.  Crombe  (3  Taunt.  R. 
162)/  shows,  that  the  certificate  of  a  consul  on  a  matter  of  fact, 
clearly  within  the  line  of  his  duty,  is  not  evidence*    The  case  of 
Church  V.  Hubbard  (SCranch  R.  237),  shows  with  what  strict- 
ness the  law  acts  in  relation  to  a  consular  certificate.    It  was  there 
rejected,  as  proof  of  the  existence  of  a  foreign  written  law  an- 
nexed thereto.     On  that  occasion,  Mr.  Chief  Justice  Marshall^ 
in  delivering  the  opinion  of  the  Court,  said,  '^  There  appears  no 
reason  for  assigning  to  their  (consuls)  certificates  respecting  a 
foreign  law  any  higher  or  different  degree  of  credit,  than  would 
be  assigned  to  their  certificates  of  any  other  fact."     This  lan- 
guage seems  to  me  to  justify  the  conclusion,  that  a  consul's  cer- 
tificate of  any  fact  is  not  evidence  between  third  persons,  unless 
expressly  or  impliedly  so  made  by  statute ;  for  it  is  in  deroga- 
tion of  the  rules  of  evidence  of  the  common  law.     In  the  case 
of  The   United  States  v.  MitcheU  (2  Wash.  C.  R.  478),  my 
lute  brother,  Mr.  Justice  Washington  (a  truly  able  and  cautious 
judge),  admitted  a  consul's  certificate  to  be  evidence,  that  the 
ship's  register  was  deposited  with  him  ;  but  he  rejected  it  as  to 
all  other  facts.     I  do  not  now  meddle  with  this  point ;  because 
it  is  not  necessary  to  the  decision  of  the  case  before  the  Court ; 
and  there  may  be  good  reason  to  hold,  that  the  certificate,  in 
relation  to  an  official  fact,  of  which  the  consul  may  have  exclu- 
sive knowledge,  may  be  properly  admissible,,  when,  as  to  all 
other  facts,  it  would  be  inadmissible ;  because  they  might  ad- 
mit of  proof  aliunde^  or  even  of  proof  of  a  higher  nature.     If 
the  certificate  in  this  case  had  been  of  the  positive  deposit  of  the 
register,  and  were  admissible  as  evidence  of  that  fact  (as  Mr. 
Justice  Washington  held  it  was),  then  I  should  have  no  doubt, 
that  it  was  prima  facie  evidence  of  the  arrival  of  the  vessel ; 
fi>r  it  would  be  a  natural  presumption,  that  it  was  deposited  by 

>  See  abo  Roberts  v.  Eddmgkm,  4  Esp.  R.  88 ;  Drake  v.  Marrifait^  1 
E^kCie8w.473,476. 
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the  master  id  the  ordinary  discharge  of  his  duty.  But  where 
the  certificate  is  merely  negative  of  the  non-deposit,  of  the  regis- 
ter, it  would  seem  at  most  to  establish  only  its  own  verity.  It 
would  afford  no  presumption  of  the  arrival  and  departure  of  the 
vessel ;  for  it  would  be  quite  consistent  with  the  fact,  that  the 
vessel  had  never  arrived  at  the  port.  Indeed,  the  presumption 
from  such  non-deposit  would  be,  that  the  vessel  had  never  arrived 
at  the  port ;  for  the  law  will  not  presume  a  violation  of  his  duty 
by  the  master.     It  must  be  established  by  competent  proofs. 

Now,  I  do  not  well  see,  upon  any  established  principles  of 
evidence,  how  the  certificate  of  the  consul  of  the  fact  of  the  arri- 
val or  of  the  departure  of  the  vessel  was  admissible  as  proof  of 
the  fact.    It  is  not  proof  under  oath.    It  is  not  authorized  by  any 
statute.     It  is  not  made  any  part  of  his  official  duty  to  keep  a 
memorandum  or  record  of  such  facts.     They  are  not  iacts  pecu- 
liarly or  officially  within  his  knowledge.     They  are  susceptible 
of  perfect  proof  firom  a  great  variety  of  other  sources.     It  does 
not  appear  to  me,  that  it  is  a  case,  which,  upon  principles  of 
public  policy,  or  otherwise,  calls  upon  the  Court  to  relax  the 
rules  of  evidence,  which  are  the  great  security  of  the  rights  and 
interests  of  all  persons.     In  the  case  of  Dunbar  v.  Harvie  (2 
Bligh  R.  351),  the  House  of  Lords  held  a  certificate  of  an  offi- 
cer of  excise,  as  to  matters  within  the  scope  of  his  official  know- 
ledge and  duty,  not  admissible  evidence.  And  I  do  not  find,  that 
upon  that  occasion,  any  authorities  were  adduced,  having  the 
slightest  tendency  to  shake  the  rule  as  to  the  non-admissibility  of 
the  certificates  of  public  officers  generally.     My  judgment  is, 
that  the  decision  of  the  District  Judge  was,  upon  general  princi- 
ples, correct ;  and  that  the  judgment  ought  to  be  affirmed. 

It  is  unnecessary  to  decide  the  other  point  raised  in  the  case ; 
and  that  is,  whether  the  certificate,  if  otherwise  admissible,  is 
not  mcompetent  evidence,  because  it  is  the  certificate  of  the 
plaintiff  on  the  record.  The  argument  is,  that  though  he  is  a 
plaintiff  upon  the  rea»rd,  be  has  no  interest,  as  he  sues  under 


HAT  TERM,  183&  361 


Levy  V.  fiurley. 


the  authority  of  a  statute  for  the  sole  benefit  of  the  United 
States,  and  he  is  not  liable  for  costs.  As  to  the  non-liability  for 
costs,  I  am  not  aware,  that  that  point  has  ever  been  directly  de- 
cided. The  plaintiff  here  sues  in  his  own  proper  name  and  per- 
son, and  not  merely  by  bis  official  name,  as  the  Postmaster  General 
does,  under  the  act  of  1810,  cfa.  54,  s.  29,  or  the  act  of  1825, 
ch.  275)  s.  31 .  And  there  may  be  a  distinction  in  the  cases. 
Suppose  a  bond  given  to  a  person  '^  for  the  use  of  the  United 
States,''  and  the  obligee  sues,  is  be  of  course  to  be  exempted 
from  the  payment  of  costs  ?  That  has  never  yet,  to  my  knowi- 
ledge,  been  decided  ;  and  I  give  no  opinion  upon  it.  But  the 
more  enlarged  question  is,  whether  a  party  plaintiff  of  record, 
although  he  has  no  interest,  in  the  suit,  can  be  admitted  as  a 
competent  witness.  I  am  aware,  that  my  late  brother,  Mr.  Jus- 
tice Washington,  in  Willing  y.  Consequa  (1  Peters  Cir.  Rep. 
307),  held  that  be  may.  But  I  also  know,  that  that  decbion  has 
not  been  thought  entirely  satisfactory  ;  because,  it  has  been  sug- 
gested, he  is  disabled  by  law,  from  the  mere  circumstance  of 
bis  being  a  party,  without  any  reference\to  bis  ultimate  interest, 
as  a  party,  to  give  testimony  in  his  own  cause.  Upon  this 
also  I  give  no  opinion. 

There  is  another  question  arising  out  of  the  record^  which 
has  not  been  argued  ;  but  upon  which,  nevertheless,  I  wish  to 
suggest  my  own  doubt,  and  that  is,  whether  an  information  by 
the  District  Attorney  will  lie  in  this  case.  The  result,  to  which 
I  have  come,  renders  it  unnecessary  to  decide  the  point.  But  I 
ought  not  to  disguise,  that  I  think  it  difficult  to  mamtain  an  in- 
formation, upon  the  terms  of  the  statute,  or  for  the  penal  objects, 
which  it  is  designed  to  enforce.  I  do  not  remember  a  single 
case,  in  which  an  information  for  a  penalty  has  been  maintained, 
except  wheie  the  suit  has  been  brought  in  the  name  of  the 
government  itself.  Judgment  affirmed. 

VOL.   Yil.  46 
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United  States  in  Error  v,  a  Chain  Cable. 
William  Eager,  Claimant. 

Appartentnces  or  equipments  of  a  ship,  u  a  chain  cable,  or  other  articles, 
purchased  bond  fide  for  the  use  of  the  sWp,  are  not  ^<  gt)ods,  wares,  or 
merchandizei"  within  the  meaning  of  the  Revenue  Act  of  1799,  ch.  128, 
s.  60,  which  require  a  permit  before  thej  are  landed. 

Intormation  of  forfeiture  and  seizure  on  land  of  one  chain 
cable;  for  having  been  unladen  and  delivered  from  the  ship 
Marathon^  at  the  port  of  Boston,  without  a  permit,  against  the 
Collection  Act  of  1799,  ch.  28,  s.  50.  The  cause  was  tried  in 
the  District  Court,  at  September  term,  1835,  upon  the  gen- 
eral issue,  by  a  jurj,  and  a  verdict  was  found  for  the  defendant. 
At  the  trial  a  bill  of  exceptions  was  filed  by  the  District  Attor- 
ney, the  substance  of  which  was  as  follows  : 

It  was  proved,  that  the  cable  in  question  was  purchased  at 
Liverpool  by  the  master  of  the  ship  Marathon,  during  the  last 
season,  to  supply  the  place  of  a  steam  hempen  cable,  which  had 
become  unseaworthy  before  the  arrival  of  the  ship  at  Liverpool, 
that  the  purchase  was  made  bona  Jidt^  with  the  intention  of 
using  said  cable  for  that  ship,  and  not  to  sell  as  merchandise. 
That  the  cable  was  stowed  in  the  usual  place,  without  any  con- 
cealment, and  on  the  arrival  in  Boston,  the  ship  was  secured  by 
the  said  cable  to  the  wharf.  A  few  days  after  the  arrival  of 
the  Marathon,  the  same  claimant,  William  Eager,  had  another 
ship  about  to  be  launched  at  Medford,  and  a  list  of  articles  was 
furnished  by  the  ship's  carpenter  to  be  used  in  the  launching 
and  bringing  said  vessel  to  Boston,  among  which  were  a  chain 
cable,  sails,  blocks,  &c.  &c.  The  mate  of  the  Marathon,  who 
then  had  charge  of  her,  agreed,  with  the  knowledge  and  con- 
^  currence  of  said  Eager,  to  loan  from  the  Marathon,  said  chain 
cable,  sails,  blocks,  &c.  to  be  used  for  the  purpose  aforesaid, 
but  afterward  to  be  returned  to  the  ship  as  soon  as  the  launch- 
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iog  was  over ;  and  he^  the  mate,  accordingly  caused  the  said 
chain  cable  to  be  landed,  to  be  taken  to  Medford  bjr  the  wagon- 
er, as  also  the  other  articles  referred  to  from  the  ship.  The 
next  day,  or  the  day  after,  the  teamster  took  the  said  sails  and 
blocks  to  Medford  by  one  team,  he  being  unable  to  carry  the 
chain  cable  on  the  same  load,  and,  on  Saturday  following,  about 
noon,  loaded  the  chain  cable  into  his  wagon,  carried  it  out  to 
Medibrd  ;  and  while  he  was  landing  it  at  Medford,  and  before  it 
was  entirely  out  of  his  wagon,  the  said  chain  cable  was  seized 
by  the  custom  house  ofiicers,  and  brought  back  to  Boston.  The 
said  chain  cable  was  soon  after  bonded,  and  put  on  board  the 
Marathon* 

And  the  Attorney  for  the  United  States  requested  the  bono* 
table  Judge  to  instruct  the  Jury,  that  the  cable  could  not  law- 
fiilly  be  loaned  or  used  for  the  purpose  aforesaid,  and  that  the 
collector  of  said  port  had  authority  to  make  the  seizure.  But 
the  Judge  refused  so  to  instruct  the  jury.  On  the  contrary 
thereof,  the  jury  were  instructed,  if  they  believed  the  purchase 
of  said  cable  was  bonajidey  and  necessary,  and  proper,  the  mere 
casual  loan  of  it,  to  be  used  for  the  purpose  before  stated,  would 
not  subject  it  to  be  seized,  unless  they  belived  the  proposed 
use  teas  coloraUe  merely.  He  further  instructed  the  jury,  that 
although  the  cable  was  to  be  considered  a  part  of  the  ship,  yet 
if  it  was  separated  fiiom  it  with  an  intention  of  selling  or  using  it 
for  another  purpose,  and  not  restoring  it  to  the  ship,  that  might 
be  an  unlawfol  use,  which  might  subject  it  to  sei^re.  But  be 
left  it  for  the  consideration  of  the  jury,  whether,  at  the  time  and 
place  when  the  cable  was  landed,  or  when  the  seizure  was  made, 
they  could  infer  that  there  was  any  such  intention  of  diverting, 
permanently,  the  use  of  the  cable,  and  separating  it  from  the 
ship  Marathon. 

The  said  Attorney  further  requested  his  Honor,  the  Judge,  to 
instruct  the  Jury,  that  if  it  were  lawful  for  the  claimant  to  loan 
or  use  said  cable,  for  the  purpose  aforesaid,  it  could  not  be 
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legally  landed  for  that  purpose,  without  a  permit  from  the  pro- 
per officers  of  the  port  aforesaid.  But  the  said  Judge  refined 
so  to  iostruct  the  jury :  On  the  contrary,  the  jury  were  in- 
structed,  that  the  claimant  had  the  right  to  make  a  temporary 
loan  of  the  cable,  for  the  purpose  aforesaid,  without  any  permit, 
and  that  the  mere  casual  temporary  loan  of  the  cable  ibr  any 
such  purpose  as  the  one  supposed,  no  more  required  a  per- 
mit, than  to  carry  a  sail  to  a  sailmaker  to  be  mended,  or  a  chain 
cable  to  the  smith  for  the  same  purpose,  or  any  other  part  of 
Che  ship's  tackle  or  apparel,  which  required  repairs.  But  it 
was  for  the  jury  to  consider,  whether  the  loan  of  the  cable  for 
the  purpose  aforesaid,  was,  or  was  not,  colorable  upon  the  evi- 
dence in  the  case. 

Judgment  being  rendered  according  to  the  verdict,  the  present 
writ  of  error  was  brought  to  the  Circuit  Court ;  and  was  argaed 
at  this  term  by  ilfi/&.  District  Attorney  for  the  United  States, 
and  by  /.  P.  Cooke  for  the  claimant. 

Stokt  J.  In  my  judgment  the  whole  point  in  this  cause 
resolves  itself  into  this ;  whether  the  chain  cable  m  oootroversy 
was,  at  the  time  of  its  arrival  and  importation  into  the  United 
States,  bondjidey  a  part  of  the  equipments  and  appuneoances 
of  the  ship  Marathon.  If  it  was,  then  it  is  clear  to  me,  that  no 
forfeiture  is  incurred*  If  it  was  not,  then  the  case  most  be 
treated  as  an  attempted  evasion  of  the  Revenue  Collection  Act 
of  1799,  ch.  128,  and  the  forfeiture  consequently  attaches.  It 
appears  from  the  evidence,  that  the  chain  cable  was  purchased 
at  Liverpool,  in  England,  to  supply  the  place  of  a  steam  hemp* 
en  cable  of  the  ship,  which  had  become  unseaworthy ;  and  the 
purchase  was  made,  bondjidey  for  the  use  of  the  ship,  and  not  to 
sell  as  merchandise ;  and  it  was  used  for  the  ship  on  her  arrival 
at  the  home  port.  Now,  the  question  of  bond  fides  was  directly 
put  by  the  learned  Judge  of  the  IKstrict  Court  to  the  jury, 
and  they  have  affirmed  it  by  their  verdict.    The  only  ground. 
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theo,  open  to  controversy,  is,  whether  the  directions  given  by  the 
CoDit,  and  the  refasal  of  the  instructions  prayed  by  the  District 
Attorney  at  the  trial,  were  correct  and  justifiable  in  point  of 
law. 

I  think  they  were  correct  and  justifiable.  If  the  chain  cable 
was  bandjide  purchased,  and  bona  fide  an  appurtenance  of  the 
ship,  at  the  time  of  the  arrival  and  importation  thereof,  it  is 
dear,  that  the  owner  might  lend  it  and  loan  it,  as  he  should 
please,  without  any  permit.  The  provisions  of  the  revenue 
laws  do  not  require  any  permit  to  be  given  before  the  landing  of 
any  of  the  ship's  appurtenances  or  equipments.  If  a  new  sail 
had  been  necessarily  purchased  abroad  for  the  ship's  use,  to 
supply  an  old  sail,  worn  out,  or  lost  on  the  voyage,  it  will 
scarcely  be  pretended,  that  it  required  a  permit  in  order  to  be 
landed,  or  that  though  composed  of  dutiable  articles,  before  it 
was  made  up,  the  sail  would,  upon  the  ship's  coming  to  the  home 
port,  be  liable  to  duties. 

It  is  possible,  that  evasions  of  the  revenue  laws  may  some- 
times occur,  under  color  of  procuring  new  sails,  or  rigging,  or 
equipments  of  our  ships  in  foreign  ports  ;  and,  thus,  the  party 
may  escape  from  the  payment  of  the  proper  duties  on  the  arti- 
cles thus  imported,  and  introduced  into  the  country.     But,  the 
defect,  if  any,  is  to  be  cured  by  legislation,  and  not  by  the 
courts  of  law.    Until  Congress  shall  declare,  that  the  new 
rigging  or  equipments  of  a  ship,  procured  abroad,  are  dutiable, 
or  not  to  be  landed  without  a  permit,  it  seems  to  be  difiicult  to 
conceive,  how  courts  of  justice  can  treat  them  as  '^  goods, 
wares,  or  merchandise,"  within  the  meaning  of  the  general 
revenue  laws.     The  ^^  goods,  wares,  and  merchandises,"  within 
the  provision  of  the  50th  section  of  the  Revenue  Collection  Act 
of  1799,  cb.  128,  are  such  only  as  are  designed  for  sale,  or  to 
be  applied  to  some  use  or  object,  distin<^t  from  their  bona  fide 
appropriation  to  the  use  of  the  ship ;  in  which  they  are  im- 
ported.   Upon  any  other  construction,  not  only  every  sail,  rope, 
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yard,  or  other  appendage  of  the  ship,  purchased  for  the  imme- 
diate use  of  the  ship,  and  from  an  obvious  necessity,  in  a  foreign 
port,  would  be  liable  to  the  ordinary  duty  acts ;  but  even  the 
common  tables,  chairs,  wares,  and  provisions,  for  the  daily  ac* 
commodation  of  the  ship  and  her  crew,  would  fall  under  the  like 
predicament,  and  could  not  be  landed  without  a  permit.  It  is 
impossible,  in  my  judgment,  to  contend,  successfully,  for  such  a 
construction  of  our  existing  revenue  laws.  And  yet  I  know  not, 
how,  upon  principle,  to  distingu'ish  between  the  case  put,  and 
the  case  now  at  the  bar. 

Upon  the  whole,  my  opinion  is,  that  the  judgment  of  the  Dis- 
trict Court  ought  to  be,  and  hereby  is  affirmed. 


John  S.  Donnell  and  others 
The  Columbian  Insurance  Company. 

A  ptrty  should  require  the  Master,  or  Auditor,  to  report  specially  such  evi- 
dence,  as  furnishes  the  ground  of  any  exception.  And  the  Court  will  not 
open  the  facts  of  the  report,  unless  to  correct  some  unquestionable  error. 

There  is  no  rule  or  presamption  of  law,  which  makes  the  se&wortbineM  of  a 
vessel  at  the  commencement  of  the  voyage  primd  fade  evidence,  that  the 
subsequent  repairs,  necessary  to  be  made  during  the  voyage,  arose  from 
some  extraordinary  peril.  Otherwise,  the  underwriters  might  be  made 
liable  for  losses  for  mere  wear  and  tear. 

The  necessity  of  repairs,  in  the  course  of  the  voyage,  on  account  of  mere 
wear  and  tear,  does  not  impair  the  original  warranty  of  seaworthiness. 

Where  a  verdict  was  taken  against  the  defendants  by  consent,  subject  to  the 
report  of  auditors,  in  order  to  ascertain  the  amount  of  the  loss  suffered 
by  the  plaintifis ;  Held,  that  the  defendants,  by  this  course,  only  admitted, 
that  the  plaintiffs  had  some  cause  of  action,  and  did  not  preclude  them« 
■elves  from  any  inquiry  into  the  cause  and  nature  of  the  Ion,  and  the 
amount,  which  was  attributable  to  the  perils  insured  against. 

A  payment  of  money  into  Court  admits  the  contract  and  damages  only  pro 
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Umta;  and,  if  the  plaintiff  does  not  establish  more  at  the  trial,  he  must  be 
nonsuitedy  or  have  a  verdict  against  him. 

In  a  policy  of  insurance,  it  was  stipulated,  that  the  underwriters  shall  not  be 
liable  "  for  any  partial  loss  on  other  goods,  or  on  the  vessel  aod  freight, 
nnleas  it  amount  to  five  per  cent,  exclusive  in  each  case  of  all  charges  and 
expenses  incurred  for  the  purpose  of  ascertaining  and  proving  the  loss ;" 
Heid,  that  the  words  **  in  each  case,"  in  the  foregoing  clause,  do  not  mean 
'*  at  each  time  of  loss,"  but  that  they  refer  to  the  three  several  subjects 
insured,  goods,  freight,  and  vessel,  and  require  a  damage  of  five  per  cent, 
to  justify  a  claim  in  each  case. 

Hddf  that  successive  losses  on  the  cargo y  in  the  course  of  the  voyage,  each 
less  than  five  per  cent. ;  but  in  the  aggregate  amounting  to  more  than  five 
per  cent.,  are  not  within  the  exception,  and  are  to  be  borne  by  the  under- 
writers. 

SemHef  that  the  same  rule  prevails  with  regard  to  losses  on  the  ihip. 

SembUy  that  this  rule  prevails  among  the  commercial  States  of  the  continent 
of  Europe. 

Usages  among  merchants  should  be  sparingly  adopted  as  rules  of  law  by 
courts  of  justice,  as  they  are  often  founded  in  mere  mistake,  and  in  a  want 
of  comprehensive  views  of  the  full  bearing  of  principles. 

SembUf  that  in  questions  of  commercial  law,  the  courts  of  the  United  States 
are  not  concluded  by  the  local  construction  proceeding  from  the  State 
courts. 

QiuBre — ^If  a  distinction  exists  between  successive  losses  by  the  same  peril 
in  the  same  voyage,  and  successive  losses  by  different  perils  in  the  same 
▼oyage. 

Assumpsit  on  a  policy  of  insurance;  dated  on  the  23d  of  June, 
1828,  whereby  the  plaintiffi  caused  themselves  to  be  insured, 
lost,  or  not  lost,  ^'  $4,500  on  the  ship  United  States^  and 
ft  10,500  on  property  on  board  said  ship,  valued  at  5  per  cent, 
above  the  costs  and  charges,  per  invoice,  at  all  periods  of  the 
voyage,  at  and  from  Baltimore,  to,  at,  and  from  all  ports  and 
places,  in  any  order  of  succession,  one  or  more  times  to  the  same, 
between  Valparaiso  and  Guyaquil,  both  inclusive  ;  at  and  from 
thence  to  port  or  ports  in  Manilla  and  Java,  and  at  and  from 
thence  to  port  of  discharge  in  Europe  or  the  United  States, 
either,  but  not  both,  with  liberty  to  stop  on  her  passages  for  ad- 
vice, trade,  and  refreshment ;  risk  to  commence  May  9,  1828, 
at  noon.    In  case  the  United  States  returns  from  the  Pacific  to 
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Baltimore;  the  risk  to  be  covered  by  the  policy ;''  at  a  premium 
of  5  per  ccDt.  per  annum;  to  add  one  per  cent,  if  said  ship 
should  be  north  of  the  straits  of  Dover  between  the  first  of  No- 
vember and  the  first  day  of  March.  Ship  valued  at  $  IbflOO, 
not  including  premium.  The  policy,  after  enumerating  the 
usual  risks,  contained  the  following,  among  other  provisos; 
^'  Provided,  that  the  assurers  shall  not  be  liable  for  any  partial 
loss  on  sugar,  &z;c.,  unless  the  loss  amount  to  7  per  cent. ;  nor 
for  any  partial  loss  on  salt,  &c.  or  other  goods,  which  are  es- 
teemed perishable  in  their  own  nature,  unless  it  amount  to  7 
per  cent,  on  the  aggregate  value  of  such  articles,  and  happen  by 
stranding  ;  nor  for  any  partial  loss  on  other  goods,  or  on  the 
vessel  or  freight,  unless  it  amounts  to  5  per  cent,  exclusive  in 
each  case  of  all  charges  and  expenses  incurred  for  the  purpose 
of  ascertaining  and  proving  the  loss ;  but  the  owners  of  such 
goods  shall  recover  on  a  general  average." 

The  declaration  alleged,  that  in  the  course  of  the  voyage  in- 
sured, and  while  the  ship,  with  her  cargo  (of  coffee)  on  board, 
was  proceeding  from  Batavia  to  Antwerp,  she  was  greatly  in- 
jured by  stormy  and  tempestuous  weather,  &c.,  and  was  com- 
pelled to  put  away  for  the  Isle  of  France,  where  she  arrived  ; 
that  the  cargo  was  welted  and  damaged  by  the  storm,  and  the 
plaintiffi  put  to  great  expense  in  saving  and  unlading  the  cargo, 
and  repairing  the  ship ;  and  part  of  the  cargo  was  spoiled  ;  that 
the  ship,  after  she  was  repaired,  sailed,  with  the  residue  of  the 
cargo,  for  Antwerp,  and  on  the  15th  of  December,  1829,  was, 
by  the  force  of  the  winds  and  waves,  and  ice  and  currents, 
driven  on  certain  shoals  in  the  river  Scheldt,  and  was  thereby 
greatly  injured,  and  the  cargo  greatly  wetted  and  damaged,  &c. 

At  the  trial  on  the  general  issue,  a  verdict  was,  by  consent, 

taken  for  the  plaintiffi,  for  the  sum  of dollars,  subject 

to  the  opinion  of  the  Court  upon  the  report  of  auditors  appoint- 
ed by  the  Court. 

The  auditors  made  a  special  report,  in  which  they  disallowed 
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certain  charges,  ranked  by  them,  as  class  fifth  of  charges  for 
repairs  on  the  ship,  viz.  materiak  for  the  deck,  stanchions,  rails, 
wales,  &c*,  and  labor  incident  thereto.    The  following  extract 
fiom  their  report,  in  relation  to  these  items,  will  elucidate  the 
opinion  of  the  Court.    **  The  evidence  in  relation  to  this  class 
of  charges  is  very  imperfect.    If  the  admission  or  proof  of  sea- 
worthiness establishes  every  part  of  the  vessel  to  be  sound  at 
every  stage  of  the  voyage,  injury  by  perils  insured  against  ex- 
cepted, then  the  fact,  that  the  stanchions  and  rails  were  broken, 
and  the  deck  planks  and  side  planks  near  the  wale  needed  re- 
placing or  repairing,  might  of  itself  be  considered  to  be  evidence 
of  some  extraordinary  peril,  for  which  the  underwriters  are  an- 
swerable.   But  if  the  establishment  or  admission  of  the  seawor- 
thiness of  the  ship,  at  the  commencement  of  the  voyage,  still 
leaves  open  the  inquiry,  whethei;  particular  repairs  in  the  course 
of  the  voyage  were  rendered  necessary  by  the  perils  insured 
against,  or  by  decay  or  by  defects,  or  by  wear  and  tear,  as  the 
auditors  suppose  to  be  the  case,  then  the  establishing  of  the  &ct 
of  the  necessity  of  the  repairs  does  not,  as  the  auditors  suppose, 
throw  upon  the  underwriters  the  burthen  of  proving  that  the 
necessity  for  the  repairs  arose  from  some  other  cause  than  the 
perils  insured  against ;  but  on  the  contrary,  they  presume,  that 
the  assured  must  show,  by  some  further  evidence  than  the  mere 
&ct  of  the  necessity  of  the  repairs,  that  they  were  rendered 
necessary    by  the  damage  occasioned  by  the  perils  insured 
against.     In  regard  to  the  present  class  of  charges,  the  auditors 
do  not  find  any  evidence  in  the  log-book  or  deposition  of  the 
master,  or  other  documents,  that  these  repairs  were  of  damage 
occasioned  by  perils  of  the  seas,  other  than  the  evidence,  if  any, 
arising  from  the  kind  of  injuries  or  defects,  which  required  re- 
pairs.   Had  the  vessel  been  new,  the  mere  fact  of  these  repairs 
being  needed,  might  itself  have  been  sufiicient  ground  of  infer- 
ence, that  a  peril  within  the  policy  was  the  cause.    But  consid- 
ering, that  she  was  eighteen  years  old ;  that  neither  the  log- 
voL.  VII.  47 
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book,  Dor  the  captain's  deposition  state  that  these  parts  of  the 
vessel  were  damaged  in  consequence  of  a  storm  or  by  perib  of 
the  sea,  nor  state  any  fact  firom  which  such  cause  of  damage  can 
be  inferred;  and  considering,  that  holes  were  picked  in  the 
waterways  by  the  carpenter,  before  going  into  Mauritius,  show- 
ing, as  the  auditors  suppose,  the  defective  or  decayed  state  of 
the  part  of  the  vessel  in  which  some  part  of  these  repairs  were 
made,  and  considering  also  the  apprehension  of  the  men  in  re- 
gard to  going  on  in  the  vessel,  the  auditors  conclude,  that  this 
class  of  charges  is  not  shown  to  have  been  incurred  in  conse- 
quence of  the  operation  of  any  peril  within  the  policy." 

And  now,  at  this  term,  the  case  was  argued  upon  certain  ex- 
ceptions taken  to  that  report,  by  Benjamin  R.  Curtis  and 
Fletcher  for  the  plaintiffi,  and  by  Hvhbard  for  the  Insurance 
Company.  The  grounds  taken  by  the  learned  counsel  will 
sufficiently  appear  in  the  opinion  of  the  Court. 

Stobt  J.  No  question  is  now  before  the  Court,  as  to  any 
loss  on  the  ship,  as  far  as  it  is  allowed  by  the  auditors,  or  as  (o 
any  general  average,  both  of  these  having  been  admitted  or  ad- 
justed between  the  parties.  But  the  auditors  have  disallowed 
certain  charges,  enumerated  in  their  report,  as  class  fifth  <^ 
charges  for  repairs  on  the  ship,  viz.  materials  for  deck,  outside, 
stanchions,  rails,  wales,  &c.,  and  labor  incident  thereto.  Upon 
these  items  the  auditors,  in  their  report,  made  the  following  re- 
marks. [Here  the  Judge  repeated  them.]  Now,  in  this  view 
of  the  matter,  the  counsel  for  the  plaintiffi  object  to  this  part  of 
the  report,  upon  two  grounds ;  first,  that  the  auditors  have  drawn 
a  wrong  conclusion,  in  point  of  fact,  from  the  evidence  submit- 
ted to  them  on  these  charges ;  secondly,  that,  in  point  of  law, 
the  seaworthbess  of  the  vessel  at  the  conmiencement  of  the 
voyage  is  prima  facie  evidence,  that  all  subsequent  repairs, 
necessary  to  be  made  during  the  voyage,  did  arise  from  some 
extraordinary  peril ;  and,  therefore,  the  auditors  were  bound  so 
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to  ccMisider  it|  at  least  io  the  absence  of  all  contradictory  and 
oontioiling  evidence.  Unless  these  items  of  charges  are  allowed, 
there  is  no  loss  exceeding  5  per  cent,  on  the  ship ;  and  hence 
arises  the  importance  of  considering  them  in  the  cause. 

As  to  the  first  point,  it  is  not  now  properly  before  this  Court 
upon  the  report.    The  auditors  have  not  reported,  what  the  ev- 
idence was  before  them  upon  this  matter ;  nor  did  the  plaintiffi 
recpiire  them  to  report  it  specially,  as  they  ought  to  have  done, 
if  they  meant  to  bring  the  conclusion  of  the  auditors  under  the 
review  of  the  Court.     The  report  of  the  auditors  is  in  the  nature 
of  a  report  of  a  Master  in  a  suit  in  chancery  ;  and,  when  excep- 
tioiis  are  to  be  taken  to  the  latter,  the  evidence,  which  furnishes 
the  ground  of  the  exceptions  should  be  required,  by  the  party 
excepting,  to  be  stated  by  the  Master ;  for  otherwise  the  Court 
will  oot  wander  at  large  into  the  evidence  in  order  to  ascertain, 
whether,  by  possibility,  the  Master  was  wrong  in  his  conclusion 
or  not.     Still,  however,  as  this  is  a  mere  mistake  in  practice,  if 
the  Court  were  now  satisfied,  that  the  auditors  had  committed  a 
gross  and  palpable  error  in  any  matter  of  fact  to  the  mjury  of 
the  plaintifii,  I  should  feel  it  a  duty  to  recommit  the  report, 
ID  order  that  such  an  error  might  be  corrected.    But  if  it  be  a 
matter  of  fair  doubt,  or  a  conclusion  upon  evidence  in  its  own 
nature  ambiguous  and  uncertain,  upon  which  different  persons, 
equally  impartial  and  intelligent,  might  entertain  different  opin- 
ions ;  there  the  Court  will  not  substitute  itself  for  the  judgment 
of  the  auditors,  any  more  than  it  would  for  the  judgment  of  a 
jury,  even  though  it  might  not  perhaps  have  originally  arrived 
at  exactly  the  same  conclusion.     It  is  sufficient  for  the  Court  to 
abstain  from  any  interference,  as  to  a  matter  of  fact,  that  it  is 
not  clearly  satisfied,  that  there  has  been  an  unquestionable  error. 
My  opinion  is,  in  the  present  case,  that  there  is  no  such  error. 
Then,  as  to  the  pcnnt  of  law*    I  agree,  that  the  verdict  ad- 
mits the  seaworthiness  of  the  ship  for  the  voyage  from  Batavia 
to  Antwerp.    But,  in  my  judgment,  it  furnishes  no  sufficient 
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g —  -     -  -    -    _  — - 

grouod  to  say,  that  all  repairs,  which  may  iDcidentally  become 
necessary  or  proper  in  the  course  of  the  voyage,  are  therefore 
to  be  attributed  to  the  extraordinary  perils  insured  against.  It  is 
clear,  that  the  underwriters  are  never  liable  for  losses  occasioned 
by  the  mere  wear  and  tear  of  a  ship  during  a  voyage.  Unless 
it  can  be  established,  that  no  losses  by  mere  wear  and  tear  can 
occur  during  a  voyage,  which  it  may  be  necessary  or  proper  to 
repair,  consistently  with  the  warranty  of  seaworthiness,  there  is 
an  end  of  the  argument.  I  know  of  no  such  presumption  of 
evidence,  and  no  such  principle  of  law.  On  the  contrary,  I 
have  always  supposed,  that  there  may  be  many  small  repairs, 
necessary  and  proper  in  the  course  of  a  voyage,  fix>m  mere  wear 
and  tear,  the  existence  of  which  would  not  impair  the  warranty 
of  seaworthiness.  Suppose  some  of  the  timbers  of  a  ship  are 
decayed,  and  yet  not  to  such  a  degree  as  to  destroy  her  seawor- 
thiness ;  and  repairs  should  be  necessary  in  that  part  of  the  ship 
from  any  extraordinary  peril,  without  absolutely  requiring  that 
timber  to  be  removed ;  it  might  be  matter  of  great  propriety, 
and  in  a  general  sense  necessary  and  proper,  to  take  out  such 
timber ;  and  yet  the  underwriters  might  not  be  liable  for  the 
loss.  As  I  understand  the  law,  the  underwriters  are  not  liable 
for  any  repairs  or  losses  on  a  ship,  not  properly  occasioned  by, 
or  attributable  to  some  peril  insured  against.  The  mere  fact, 
that  repairs  are  made  by  a  master  in  the  course  of  a  voyage,  in 
the  exercise  of  his  discretion  (which  discretion  is  always  con« 
fided  to  him  to  some  extent  by  law),  can  fombh  of  itself  no 
proof,  that  those  repairs  were  indispensable,  and  far  less,  that 
they  were  required  by  some  extraordinary  peril.  Such  repairs 
must  often  be  made  in  the  exercise  of  a  sound  discretion,  and 
with  a  prudent  view  to  the  interests  of  the  owner.  In  every 
case,  in  which  the  assured  seeks  to  recover  for  such  repairs 
against  the  underwriters,  he  must  show,  not  only  that  they  were 
proper  and  necessary,  but  that  they  became  so  from  the  extra* 
ordinary  perils  of  the  voyage  within  the  policy.    The  loss  is 
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like  every  other  loss  within  the  policy.  The  onus  probandi  is 
OD  the  assured  to  establish  it  by  competent  and  satbfactory 
proo6,  before  he  is  entitled  to  recover  it.  It  appears  to  me, 
therefore,  that  the  auditors  were,  under  these  circumstances, 
perfectly  correct  in  their  view  of  the  law. 

But  it  is  said,  that  the  defendants  have  precluded  themselves 
from  any  inquiry  of  this  sort,  by  consenting  to  take  a  verdict 
against  them  ;  for  that  admits,  that  the  plaintiff  have  sustained 
some  loss  ;  and  if  so,  then  the  only  thing  for  the  auditors  to  do, 
was  to  ascertain  the  amount  of  the  loss,  not  to  ascertain  the 
cause  of  the  loss  ;  for  the  verdict  admitted  that.  The  case  has 
been  likened  to  the  case  of  payment  of  money  into  Court  upon 
a  policy,  which  not  only  admits  the  loss,  but  the  cause  of  the 
loss  as  stated  in  the  declaration ;  and  for  this  the  case  of  WaUr 
ron  V.  Coombe  (3  Taunt.  R.  163)  lias  been  relied  on. 

It  appears  to  me,  that  the  argument  is  not  maintainable, 
either  upon  principle  or  upon  authority.  By  consenting  to  take 
a  verdict  against  them,  subject  to  the  report  of  auditors,  the  de- 
fendants have  done  no  more  than  admit,  that  the  plaintiffi  had 
some  cause  of  action  against  them,  and  had  sustained  some  loss 
or  damage  within  the  perils  of  the  policy.  The  quantum  of 
that  loss  or  damage  is  precisely  what  the  auditors  were  appoint- 
ed to  ascertain,  as  substitutes  for  the  jury.  The  latter,  upon 
the  trial,  would  have  been  bound  to  find,  not  only  that  there  was 
some  loss,  but  the  nature  and  extent  of  that  loss.  If  the  de- 
fendants had  admitted,  before  the  jury,  that  the  plaintiffs  were 
entitled  to  recover  some  loss  or  damage,  the  inquiry  would  still 
have  remained,  what  loss,  and  what  damage ;  and  that  could  be 
ascertained  only  by  ascertaining  the  loss  and  damage  properly 
attributable  to  the  perils  of  the  sea.  The  very  same  duty  has 
DOW  devolved  upon  the  auditors.  They  are  to  ascertain,  not 
what  loss  or  damage  has  been  sustained  by  the  plaintiffi,  but 
what  loss  or  damage  by  the  perils  within  the  policy,  and  for 
which  the  underwriters  are  properly  answerable.    By  referring 
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the  amount  to  the  judgment  of  the  auditors,  it  could  never  be 
supposed,  that  the  defendants  intended  to  make  themseWes 
liable  for  losses  or  damages  not  within  the  scope  of  the  policy. 

As  to  the  case  of  Waldron  v.  Coambe  (3  Taunt.  R.  162),  ic 
turned  upon  other  considerations,  and  does  not  in  anjr  manner 
touch  this  doctrine.  It  is  admitted,  that  payment  of  money 
into  Court  admits,  that  the  plaintiff  has  a  good  cause  of  action 
to  that  amount  upon  the  peril  specified  in  the  declaration.  Thus, 
for  example,  the  payment  of  50  per  cent,  into  Court  upon  a  de- 
claration on  a  policy,  alleging  a  loss  by  perils  of  the  seas,  admits 
a  loss  by  such  perik  to  that  amount ;  but  not  beyond  it.  The 
argument  in  IValdran  v.  Coambe  was  not,  that  the  plaintifl^ 
without  proof,  could  recover  beyond  the  50  per  cent,  paid  into 
Court ;  ibr  proof  was  offered  of  that.  But  the  argument  ibr  the 
defendant  was,  that  the  plaintiff  ^<  had  not,  in  fact,  even  proved, 
that  there  had  been  a  storm  or  an  hour's  foul  weather  during  the 
voyage."  Now,  the  declaration  averred  a  loss  by  perils  of  the 
seas.  And  Lord  Chief  Justice  Mansfield  said,  in  answer  to  the 
argument,  *'Tbe  payment  of  money  into  Court  admits  the 
storm."  He  did  not  say,  that  the  payment  admits  all  the  loss 
claimed  to  have  been  by  storms.  And  Lawrence  and  Beaih, 
Justices,  added,  with  reference  to  the  evidence ;  "  No  &cts  are 
laid  before  the  Court,  fix>m  which  we  can  infer,  that  the  defend- 
ant could  put  himself  in  a  better  situation,  if  he  had  the  advan«- 
tage  of  a  new  trial."  So  that  the  Court  did  not  touch  the  point 
now  in  judgment ;  but  the  verdict  was  confirmed  upon  other 
grounds.  Nothing,  indeed,  is  better  settled  than  the  rule,  that 
payment  of  money  into  Court  admits  the  contract  and  damages 
only  pro  tanto  ;  and  if  the  plaintiff  does  not  establish  more  at 
the  trial,  he  must  be  nonsuited,  or  have  a  verdict  against  him.^ 
The  case  of  Rucker  v.  Palsgrave  (1  Taunt.  R.  419)  is  a  direct 


■  Rueker  v.  PaUgra»e,  1  Taunt.  R.  419.    GutUridge  v.  St/M,  2  H.  fit. 
^4. 
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authority  to  this  very  poiot  of  payment  of  money  into  Court  for 
a  loss  upon  a  policy.  My  judgment  is,  therefore,  with  the  audi- 
tofs  on  this  point ;  and  this  disposes  of  the  partial  loss  on  the 
ship ;  for,  under  these  circumstances,  it  does  not  amount  to  5  per 
cent. 

We  come,  in  the  next  place,  to  the  consideration  of  the  real 
and  difficult  question  in  the  cause ;  and  that  is,  whether,  under 
the  exception  in  this  policy,  the  plaintiffi  are  entitled  to  recover 
for  two  partial  losses  occurring  to  the  cargo  at  two  different 
pobts  of  the  return  voyage,  each  less  than  5  per  cent.,  but  in 
the  aggregate  amounting  to  more  than  5  per  cent.  The  lan- 
guage of  the  policy  is,  that  the  underwriters  shall  not  be  liable 
'^  for  any  partial  loss  on  other  goods,  or  on  the  vessel,  or  freight, 
unless  it  amount  to  5  per  cent.,  exclusive,  in  each  case,  of  all 
charges  and  expenses  incurred  for  the  purpose  of  ascertaining 
and  proving  the  loss."  In  the  argument  at  the  bar,  some  criti- 
cism has  been  employed  to  establish,  that  the  words  *^  in  each 
case,"  in  the  clause,  mean  '^  at  each  time  of  loA,"  but,  in  my 
judgment,  entirely  without  success.  These  words,  in  their  true 
and  proper  meaning,  apply  to  goods,  vessel  and  freight,  and 
require  5  per  cent,  damage  to  justify  a  claim  in  each  case,  that 
is,  in  case  of  an  insurance  on  goods,  on  vessel,  and  on  freight. 
If  all  three  are  insured  in  one  policy,  a  loss  of  5  per  cent,  on  the 
cargo  will  not  authorize  a  recovery  for  a  loss  on  vessel,  or  od 
freight,  unless  the  loss  on  them  be  also  5  per  cent. 

What  then  is  the  true  interpretation  of  this  clause  ?  Does  it 
mean,  that  each  single  loss  accruing  at  (Hie  and  the  same  time, 
and,  as  it  were  unoflatu,  should  amount  to  5  per  cent.,  or  only 
that  all  the  aggregate  losses  on  the  subject-matter  during  the 
voyage  should  amount  to  that  sum  ?  If  I  had  been  called  upon  to 
give  a  construction  to  this  clause,  wholly  independent  of  author- 
ity or  usage,  I  confess,  that  the  strong  iiuslination  of  my  mind  is, 
that  I  should  hdd  it  to  apply  to  an  aggregate  of  losses  during  the 
whole  voyage,  and  not  to  a  loss  of  5  per  cent,  at  any  one  time. 
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or  by  any  one  continuous  peril.  My  reason  is,  that  the  general 
words  of  the  policy  apply  to  all  losses,  during  the  voyage,  firom 
the  perils  insured  against.  The  exception  is,  of  all  losses  not 
amounting  to  5  per  cent.,  which  (it  seems  to  me)  naturally 
means  all  losses  during  the  voyage,  not  all  losses  at  a  particular 
time,  or  on  a  particular  occasion  in  the  course  of  the  voyage. 
The  exception  is  carved  out  of  a  general  liability  for  all 
losses.  It  is  an  exception  of  the  same  nature  as  the  general 
liability  ;  and  it  saves  the  party  from  all  such  losses,  if  tbey  do 
not  amount  to  5  per  cent.  There  are  no  qualifying  phrases,  as 
to  the  time,  or  manner,  or  occasion  of  the  loss  ;  and  I  do  not 
well  see,  upon  what  grounds  a  Court  can  add  to,  or  qualify  the 
words.  The  general  words  make  the  underwriters  liable  for  all 
losses,  however  numerous,  in  the  voyage ;  not  for  each  sepa- 
rately, as  an  independent  loss ;  but  for  all  in  the  aggregate.  The 
exception  (as  I  think)  excepts  all  losses  ejusdem  generis  below 
5  per  cent.,  that  is,  not  amounting  in  the  aggregate  to  5  per  cent. 
If  the  exception  meant  to  cover  a  particular  class  of  losses,  dif- 
ferent from  those  included  in  the  general  words  in  any  respect, 
it  would  have  been  natural,  that  some  qualiBcation  should  have 
accompanied  them.  The  absence  of  such  a  qualification  nega- 
tives any  intention  to  make  it. 

I  agree,  that  the  intention  of  the  exception  was,  to  guard  the 
underwriters  against  trifling  losses  occurring  in  the  voyage, 
which  should  be  borne  by  the  assured,  as  coming  within  the 
common  meaning  of  wear  and  tear.  But  I  think,  also,  that  it 
was  the  very  basis  of  the  exception,  that  the  aggregate  of  losses, 
not  exceeding  5  per  cent,  in  the  whole  vojrage,  were  fairly  at- 
tributable to  mere  wear  and  tear.  But  if  the  other  view  of  the 
exception  is  to  prevail,  the  assured  might  in  a  long  voyage,  as 
for  instance,  to  India,  meet  with  losses  from  four  or  five  succes- 
sive storms,  each  of  which  might  be  less  than  5  per  cent,  dam- 
age ;  but  the  aggregate  of  which  might  amount  to  nearly  20  per 
cent.    It  appears  to  me  incredible,  that  a  succession  of  losses  of 
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this  sort  should  not  be  iDtended  to  be  covered  hy  the  risks  of  the 
policy.  A  ship,  valued  at  $20,000,  might,  in  a  succession  of 
gales,  be  stripped  of  most  of  her  sails,  and  even  lose  her  masts, 
and  yet  no  one  gale  might  have  done  damage  equal  to  $§000, 
while  the  aggregate  might  be  $5000  or  $6000. 

But  the  case  does  not  stand  unaffected  by  usage  and  authori- 
ty ;  and  therefore,  it  is  necessary  to  consider  the  question  with 
reference  to  both.  As  to  the  usage  in*  this  State,  there  is  no 
evidence  before  the  Court ;  and  the  statements  at  the  bar  are 
of  opposite  characters,  leading  to  the  conclusion,  that  there  is 
00  uniform  and  well  established  usage  in  our  mercantile  com- 
munity. And,  if  there  were,  I  am  among  those  judges,  who 
think  usages  among  merchants  should  be  very  sparingly  adopted, 
as  rules  of  law,  by  courts  of  justice,  as  they  are  often  founded 
in  mere  mistake,  and  still  more  often  in  the  want  of  enlarged 
and  comprehensive  views  of  the  iiill  bearing  of  principles.  The 
usage  in  England,  or  rather,  as  it  should  be  stated,  at  Lloyd's  in 
London,  is,  as  we  are  informed  by  Stevens  and  Benecke,  to 
construe  the  words  of  the  memorandum  in  English  policies, 
''  And  all  other  goods,  also  the  ship,  and  freight,  are  warranted 
free  of  average  under  three  per  cent.  &c.,"  to  mean,  three  per 
cent,  by  one  accident,  or  at  one  time  ;^  though  it  is  by  them,  in 
terms,  exclusively  applied  to  averages  on  the  ship.  We  shall 
presently  see,  how  little  that  usage  has  been  adhered  to  in  the 
English  courts  of  justice. 

In  the  case  of  Brooks  v.  The  Oriental  bsurance  Company 
(7  Pick.  R.  259),  which  was  an  insurance,  on  ship,  with  the 
usual  exception  of  any  partial  loss,  unless  it  should  amount  to 
five  per  cent.,  the  Supreme  Court  of  Massachusetts  held,  that 
the  meaning  was,  that  there  must  he  five  per  cent,  damage 
from  disasters  Iftippening  at  one  time,  or  in  one  continued  gale 


'  See  Stevens  on  Average,  p.  401.    Benecke  on  Average,  p.  426,  in 
Mr.  PhilliiM^  Edit  Boston,  183a 
VOL.  VII.  48 
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or  storm,  considered  bj  itself.  And  the  Court  seem  to  have 
fimnded  themselves  mainly  in  this  decision  on  the  English  prac- 
tice, as  stated  by  Stevens  in  his  vt^ork  on  Average.  Now,  al- 
tbou^  questions  of  commercial  law  are  generally  considered,  as 
not  justly  included  in  that  branch  of  local  law,  wbicb  the  Courts 
of  the  United  States  are  bound  to  administer,  as  the  State  Courts 
bold  it  to  be ;  yet,  such  is  my  respect  for  the  learning  and  abiKty 
of  that  Court,  and  my  anxiety  to  follow  the  current  of  decisions 
upon  commercial  questions  (as  to  which  Lord  Mansfield's  remark 
is  well  founded,  that  it  is  less  important,  how  they  are  settled, 
than  that  they  should  be  settled),  I  should  implicrtly  have  adopt- 
ed this  doctrine  on  the  present  occasion,  if  it  bad  been  applica- 
ble to  it.  But  my  distress  is,  that  the  Court  in  that  case  express- 
ly save  the  very  point  now  in  judgment ;  or  rather,  lead  us  lo 
the  conclusion,  that  this  construction  of  the  exception  applies 
to  the  ship  only,  and  not  to  the  cargo.  The  Court  said ;  *'  But 
it  may  be  otherwise  in  regard  to  the  cargo ;  because  the  actual 
damage  received  at  difierent  times  cannot  be  ascertabed  during 
the  passage,  or  when  it  happens ;  but  only  when  the  cargo  is 
unladed." 

Now,  the  reason,  thus  given  for  the  distinction  does  not  seem 
to  me  entirely  satisfactory  ;  nor  can  I  well  see,  how  the  seme 
words  are  to  receive  an  entirely  different  constructbn,  as  to  the 
dififerent  subject-matters  of  insurance,  stated  in  the  exception. 
The  language  is,  that  the  underwriters  are  not  to  be  liable,  "  for 
any  partial  loss  on  other  goods,  or  on  the  vessel,  or  freight,  unless 
it  amount  to  five  per  cent."  The  loss  then,  must  be  five  per 
cent,  on  the  ship,  five  per  cent,  on  the  freight,  five  per  cent,  on 
the  cargo.  How  it  is  to  be  ascertained ;  when  it  must  occur ; 
and  whether  at  one  time,  or  in  the  whole  voyage ;  is  not  stated 
in  the  one  case,  any  more  than  in  the  other.  The  difficulty  of 
establishing  in  proof  the  nature  or  extent  of  the  loss  at  any  one 
time  has  nothing  to  do  with  the  rule  of  construction  of  the  words 
of  the  instrument.    The  question  is  not,  how  the  loss  is  to  be 
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established  ia  either  case ;  but  whether  it  does  in  fact  amount  to 
five  per  cent.  If^  indeed,  the  intrinsic  difficulty  of  ascertaining 
the  damage  at  any  one  time  to  the  cargo  be  a  sufficient  ground 
in  point  of  general  convenience,  to  repel  the  construction  flbove 
stated,  as  to  the  cargo,  it  should  repel  it  also,  as  to  the  ship  and 
fireight ;  ibr  the  words  apply  with  the  same  force,  and  in  the 
same  connexion  to  each.  Besides ;  it  is  often  quite  as  difficult 
to  ascertain  the  damage  done  at  any  one  time  to  the  ship,  as  to 
the  caigo.  The  injury  to  the  ship,  done  by  a  succession  of  gales, 
is  often  impracticable  to  be  ascertained  at  sea,  and,  especially 
where  there  has  been  great  straining,  until  after  she  has  beeo 
overhauled  in  port.  And  where  the  direct  damage  done  to  a 
ship  in  a  single  gale  is  visible,  and  afteru'ards  in  other  gales  other 
iDJuries  occur  to  the  same  things,  or  in  the  same  places,  it  is, 
practically  speaking,  extremely  difficult  to  ascertain  the  precise 
amount  of  the  mischief  done  at  any  one  time.  Yet  the  injury 
may  be  of  such  a  nature,  as  clearly  to  establish,  that  it  is  not 
mere  wear  and  tear ;  and  to  avoid  the  latter,  is  what  the  learned 
Court  thought  was  the  true  object  and  foundation  of  the  excep- 
tioD.  With  the  greatest  deference,  therefore,  to  the  learned 
Coort,  I  confess,  that  the  reason  assigned  for  the  distinction 
rather  leads  me  to  doubt,  whether  the  construction  ought  to  have 
been  adopted  in  regard  to  the  ship.  The  rule,  it  seems  to  me, 
ought  to  work  throughout,  or  not  at  all.  Its  inconvenience  and 
difficulty,  in  application  to  the  cargo  are  admitted ;  nay  seem 
insuperable.  Why,  then,  if  not  intended  to  be  applied  to  the 
cargo,  should  we  presume  an  intention  to  apply  it  to  the  ship, 
when  in  many  cases  the  same  inconvenience  and  difficulty 
would  apply  to  the  ship  ? 

Mr.  Phillips,  in  his  excellent  Treatise  on  Insurance  (Vol.  1, 
cb.  18,  p.  493,  494),  lays  it  down  as  clear,  that  in  practice,  the 
doctrine  is  not  applied  to  the  cargo ;  but  that  successive  losses 
in  the  voyage  may  be  added  to  make  the  five  per  cent.  His 
language  is :  "  The  amount  of  damage  upon  goods  is  usually 
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ascertained  at  the  port  of  delivery  ;  and  no  distinction  can  ordi- 
narilj  be  made  in  regard  to  the  damage  occasioned  at  di&rent 
periods.  If  the  whole  damage  exceeds  the  rate  per  cent,  of  tbe 
exception,  the  insurers  are  considered  to  be  liable.  It  would,  in 
general,  be  impracticable  to  distinguish  damage  to  goods  by  tbe 
same  peril,  as  perils  by  the  seas,  for  instance,  at  different  Umes." 
I  agree  to  thb  reasoning ;  and  it  seems  to  me,  in  general,  equally 
applicable  to  the  ship.  No  one  will  pretend  in  regard  to  tbe 
ship,  that  if  the  degree  of  damage,  done  at  any  time  to  tbe  ship, 
can  be  ascertained,  one  rule  shall  prevail ;  and  if  it  cannot  be, 
that  a  different  rule  shall  prevail  as  to  the  ship.  That  would 
be,  to  make  the  rule  depend  upon  the  proof,  and  not  the  pnx^ 
upon  the  rule.  It  would  be  to  make  the  underwriters  liable 
for  successive  losses  on  the  ship  during  the  voyage,  where 
you  could  not  ascertain  the  precise  amount  each  time,  or  in 
each  gale ;  and  not  liable,  where  each  admitted  of  a  distinct 
valuation,  though  the  aggregate  of  the  latter  might  be  treUe 
the  former. 

Mr.  Phillips,  also,  states  a  distinction  between  successive  losses 
by  the  same  peril  in  the  same  voyage,  and  successive  losses  by 
different  perils  in  the  same  voyage.  With  that  distinction,  I  do 
not  now  intermeddle  ;  for  it  is  not  before  the  Court.  All  I  can 
say  is,  that  it  is  not  pointed  at  by  the  words  of  the  exception, 
however  reasonable  it  may  be. 

But  the  question,  as  to  the  ship  has  recently  undergone  a 
solemn  adjudication  in  England.  I  allude  to  the  case  of  Blackett 
V.  Hie  Royal  Ecchangt  Imuranee  Cowpony  (2  Crompton  & 
Jerv.  R.  244),  where  the  Court  of  Exchequer  held,  that,  under 
the  usiual  words  of  the  memorandum  in  English  policies,  '<  firee 
from  average  under  three  per  cent.,"  successive  losses  on  tbe 
ship,  at  different  periods  of  the  voyage  might  be  added,  to  make 
up  tbe  amount.  Lord  Lyndhursty  in  delivering  the  opinion  of 
the  Court,  put  the  case  upon  a  general  ground  in  tbe  exposition 
of  all  instruments,  and  very  properly  applied  to  policies,  that 
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words  of  exception  in  an  instrument  are  to  be  taken  (if  doubt- 
fill)  most  strongly  against  the  party,  for  whose  benefit  they  are 
introduced  ;'  and^  according  to  that  rule,  held  the  underwriters 
liable.  Now,  this  is  a  case,  in  its  reasoning  directly  applicable 
to  the  present.  The  case  (it  is  true)  was  that  of  the  ship  ;  but 
d  fortiori  the  same  considerations  must,  upon  the  grounds  al- 
ready suggested,  apply  to  the  cargo.  1  should  have  been  glad, 
indeed,  to  have  found  the  doctrine  established  upon  some  broader 
ground,  than  that  of  a  mere  technical  rule  of  construction,  satis- 
iiictory  in  itself,  but  still,  in  my  judgment,  sustained  by  more 
enlarged  considerations.  It  has  been  intimated,  that  the  clause 
in  our  policies  differs  from  that  in  the  English  policies.  In  form 
it  does ;  in  substance  it  is  the  same,  as  to  all  the  purposes  of  this 
exception. 

A  similar  clause  exists  in  foreign  policies,  and  especially  in 
policies  in  France.  I  have  been  induced,  on  this  account,  to 
examine  the  writings  of  the  maritime  jurists  of  that  country  to 
see,  if  a  different  rule  prevails  there.  I  cannot  find,  that  it  does. 
The  point  does  not  indeed  seem  ever  to  have  been  directly 
made.  But  this  very  silence,  in  a  case  of  such  common  occur- 
rence, is  of  itself  expressive.  Valin,  Pothier,  and  Emerigon,' 
all  use  language,  which  leads  to  the  conclusion,  that  the  excep- 
tion does  not  apply  to  successive  losses  to  the  stipulated  amount, 
occurring  at  different  periods  of  the  voyage ;  but  that  the  under- 
writers would  be  liable  therefor ;  for  they  do  not  distinguish  be- 
tween cases  of  a  single  average,  and  cases  of  several  averages  in 
the  voyage.    The  only  practical  point,  which  they  discuss  ap- 


^  3^  Eari  of  Cardigan  v.  Armiiage,  2  B.  &  Ores.  R.  197, 206.  Sbepp. 
Touch.  100.  BuUen  v.  Denmngy  5B.6c  Cres.  R.  847, 850, 851.  Lofield's 
Case,  10  Co.  R.  107,  b. 

'  Emerigon  Des  Aasur.  ch.  12,  §  44,  n.  4,  vol.  2,  p.  3.  Pothier  Dee 
Amur.  n.  165.  2  Valin  Comm.  B.  3,  tit  6,  art  47,  p.  lia  Pothier  Des 
ABununoes,  n.  162. 
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pro&ching  near  this,  is,  whether  in  case  of  an  exception  of  losses, 
not  exceeding  three  per  cent*  (or  any  other  rate),  if  the  loss  in 
the  Foyage  exceeds  that  sum,  whether  the  whole  loss  is  to  be 
paid,  or  only  the  difference  after  deducting  the  three  per  c:ent* 
They  agree,  that  the  whole  must  be  paid,  for  the  reason  given 
by  Pothier,  that  the  words,  not  exceeding  three  per  cent.,  express 
only  the  condition,  on  which  the  underwriters  are  to  pay  the  aver- 
ages, (les  avaries)  or  the  case,  in  which  they  ought  to  be  held 
liable.     If  there  had  been  an  exception,  as  to  losses  at  di^rent 
periods  of  the  voyage,  it  would  have  been  natural  for  us  to  have 
found  it  here  stated.    The  modem  commercial  Code  of  France 
(Art.  40S)  provides,  in  exact  conformity  to  the  47th  article  of  the 
Ordinance  of  Lewis  XIV.  on  the  same  subject,*  that,  unless  the 
parties  have  otherwise  agreed,  a  demand  of  average  losses  (ava^ 
riei)  is  not  admissible,  if  the  general  average  do  not  exceed  one 
per  cent,  of  the  total  value  of  the  ship  and  cargo ;  and  if  the 
particular  average  do  not  also  exceed  one  per  cent,  of  the  value 
of  the  article  damaged.    All  the  commentators  upon  this  article 
agree,  that,  when  the  underwriters  are  liable  at  all  under  this 
clause,  they  are  liable  for  the  full  amount  of  the  average  without 
deduction.'    None  of  them  make  the  sUghtest  allusion  to  any 
distinction  between  the  aggregate  averages  of  the  whole  voy- 
age, and  an  average  loss  at  a  particular  period.   I  have,  therelbn, 
silently  drawn  the  conclusion,  that  in  the  commercial  States  of 
the  continent  of  Europe  the  distinction  is  unknown,  although 
most  of  their  policies  contain  an  exception  similar  in  its  prin- 
ciples to  ours. 

Upon  the  whole,  my  opinion  is,  that  successive  losses  on 
cargo  during  the  voyage,  amounting  in  the  aggregate  to  more 


»  2  Valin  Comm.  Liv.  3,  tit.  6,  art.  47,  p.  108, 113, 114. 

»  PardesBUs  Droit  Comm.  vol.  3,  pt.  i,  tit.  5,  ch.  3;  §  4,  n.  860,  p.  427. 
Loore Esprit diB Code deCommaree,B.S^ tit  11, art 406;  vol2,p.S3S, 
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tbaB  five  per  cent*  are  to  be  borne  by  the  underwriters^  and  are 
not  within  the  scope  of  the  exception. 

The  plaintiffi  are  accordingly  entitled  to  judgnoent,  in  con- 
ibnnity  to  the  Auditors'  report  for  these  partial  losses  on  the  cargo. 
And,  upon  the  principles  already  stated,  they  are  not  entitled  to 
any  partial  loss  on  the  ship,  the  aggregate  not  amounting  to  five 
per  cent. 


Caroline  M.  Bettes,  in  EQ,Tjmr,  v.  Francis  W.  Dana. 

Upon  a  BUI  of  Revivor,  the  eole  questions  before  the  Court  are,  the  compe- 
tency of  the  parties,  and  the  correctoess  of  the  frame  of  the  bill  to  revive. 

General  objections  to  the  original  bill,  grounded  on  its  not  showing  a  proper 
case  for  the  interference  of  a  Court  of  Equity,  should  be  reserved  till  after 
the  levivor  of  the  bill. 

The  Adnainistratriz  of  the  defendant,  in  the  original  bill,  and  his  infant  son 
and  sole  heir,  are  proper  parlies  against  whom  a  bill  of  revivor  may  be 
exhibited. 

Bill  in  Equity,  by  Caroline  M.  Bettes,  a  citizen  of  the  State 
of  Maine.  The  bill  stated,  that  on  November  8th,  1833, 
Henry  H.  Fuller  was  seized  m  fee  of  a  certain  piece  of 
land  in  Boston,  subject  to  a  mortgage  made  by  the  said  Fuller 
to  Francis  W.  Dana,  for  $  10,000 ;  and  to  Samuel  H.  Mann, 
far  03,000 ;  that  Fuller  conveyed  the  land  in  question  to  Mann, 
anbgect  to  the  foregoing  mortgages ;  that  the  said  Dana,  the 
present  defendant,  encouraged  and  advised  Mann  to  make  the 
purchase,  and  assured  him  that  the  title  of  Fuller  was  good,  and 
clear  of  all  incumbrances,  except  tlie  mortgage  to  Dana,  and 
fnudulently  concealed  from  Mann  certain  attachments  made  by 
him,  the  said  Dana,  upon  the  estate ;  that  Mann  was  wholly 
ignorant  of  these  attachments,  and  afterwards  paid  to  Dana  the 
sum  of  10,000  due  on  mortgage ;  that,  February  26th,  1834, 
in  consideration  of  $8,250,  he  conveyed  the  northerly  half 
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of  the  land  to  William  Hilliard,  who  subsequently  conveyed  his 
interest  to  Charles  C.  Little  ;  that  Hilliard  and  Little,  at  the 
time  of  their  respective  purchases,  were  wholly  ignorant  of  the 
attachments  by  Dana  ;  that  Little,  May  8th,  1835,  (fonveyed 
the  said  land  to  the  complainant,  to  secure  a  note  for  $7,295  49, 
who  thereupon  became  seized  thereof  in  fee  and  in  mortgage ; 
that  the  said  note  and  mortgage  remain  to  this  day  unsatisfied ; 
and  that  the  complainant,  at  the  time  of  the  conveyance  to  her 
by  Little,  was  ignorant  of  the  attachments  made  by  Dana. 
The  bill  further  stated  the  attachments  by  Dana,  and  the  final 
execution  and  levies  upon  the  land;  but  that  the  said  Dana 
knowing  that  he  had  no  valid  title,  having  received  formal  pos- 
session, immediately  left  the  land,  and  hath  not  since  entered;  but 
he  still  persists  in  asserting  a  title  under  the  levies,  whereby 
the  complainant's  title  is,  in  the  opinion  of  many  persons,  ren- 
dered doubtful,  and  she  is  prevented  from  disposing  of  her  said 
mortgage  for  a  full  price,  and  raising  the  money  secured  thereby. 
That  Dana  declines  to  try  his  title  by  a  suit  at  law,  and  the 
complainant  cannot  sue,  because  the  said  Dana  b  not  in  posses- 
sion of  the  premises,  and  because  without  the  aid  of  a  court  of 
equity  she  may  be  unable  to  prove  the  alleged  frauds.  The 
bill  concludes  with  a  prayer,  that  the  said  Dana  may  be  re- 
strained by  injunction  from  conveying  the  said  premises ;  that 
the  said  levies  may  be  declared  fraudulent  and  void  as  to  the 
complainant ;  that  the  said  Dana  may  be  compelled  to  release 
to  the  complainant,  or  to  the  said  Little,  all  his  claim  to  the 
said  land,  and  all  his  title  acquired  by  the  said  levies,  with  war- 
ranty against  all  claiming  under  him  ;  also,  that  the  complainant 
may  be  quieted  in  her  title,  and  for  further  relief. 

Before  the  coming  in  of  an  answer,  Francis  W.  Dana,  the 
defendant,  died,  leaving  a  widow,  Ann  F.  Dana,  who  was  ap- 
pointed administratrix,  and  one  child,  Charles  F.  Dana,  an  infant 
and  sole  heir.  Against  these  persons  a  bill  of  revivor  was  ex- 
hibited, wherein  it  was  alleged,  that  the  said  Ann  was  bound  to 
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admit  assets,  or  exhibit  an  account  of  the  estate  and  the  dispo- 
sition thereof,  and  praying  that  the  said  Ann  and  Charles  might 
show  cause,  why  the  suit  should  not  be  revived,  and  they  be 
held  to  answer  the  original  bill. 

A  demurrer  was  now  put  in  to  the  bill  of  revivor  by  the  said 
Ann  F.  Dana  and  Charles  F.  Dana,  the  latter  appearing  by  his 
guardian,  ad  litemy  Samuel  Dana,  duly  appointed  by  the  Court. 
The  causes  assigned  for  the  demurrer  were ;  1st.  that  the  bill 
did  not  open  any  case  for  discovery  or  relief;  and  did  not  show, 
that  any  discovery  can  be  made  by  the  present  defendants, 
which  can  be  available  to  the  complainant ;  2d.  that  the  com- 
plainant has  shown  no  title  or  interest  in  the  subject-matter  of 
the  suit,  which  gives  her  any  right  to  the  discovery  or  relief 
prayed  for,  nor  any  damage  sustained  by  reason  of  the  matter 
complained  of;  3d.  that  Charles  C.  Little  should  have  been  a 
party  to  the  bill,  and  that  the  said  Little,  according  to  the  state- 
ment of  the  bill,  and  not  the  complainant,  has  such  title  in  the 
lands  aforesaid  as  would  entitle  him  to  the  relief  prayed  for ; 
4th.  that  there  is  an  adequalte  remedy  at  law  ;  concluding  with 
the  general  allegation  of  other  good  causes. 

The  cause  was  shortly  argued  on  the  demurrer  by  Dexter  and 
Gardiner  for  the  defendants,  and  by  Fletcher  for  the  plaintiff. 

Stobt  J.  It  seems  to  me  clear,  that  the  demutrer  must  be 
overruled.  The  causes  assigned  for  the  demurrer,  though  in 
form  addressed  to  the  bill  of  revivor,  are  all  in  fact  addressed  to 
the  original  bill.  Nothing  can  be  more  clear,  than,  that  upon  a 
bill  to  revive,  the  sole  questions  before  the  Court  are  the  compe- 
tency of  the  parties,  and  the  correctness  of  the  frame  of  the 
bill  to  revive.  The  present  demurrer  admits  that  Ann  F.  Dana 
is  the  administratrix  of  Francis  W.  Dana,  the  original  defendant, 
and  that  Charles  F.  Dana  is  the  infant  son  and  sole  heir  of  the 
deceased.  The  bill  is  proper  agamst  each  of  them,  for  they 
are  both  proper  parties  to  meet  the  exigency  of  the  original  bill. 
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The  objections  now  raised  on  the  demarrer^  if  they  can  be 
raised  at  all,  are  properly  matters  to  be  objected  to  in  the  frame 
of  the  original  bill  after  it  is  reyiyed.  I  will  not  enter  upon 
any  decision  of  them  in  this  interlocutory  proceeding,  although 
I  confess,  that,  supposing  the  allegations  of  the  bill  to  be  tnie, 
there  can  be  little  doubt,  that  the  biH  in  its  substance,  bow- 
ever  defecti?e  in  its  form,  contains  sufficient  matter  to  sustain 
the  jurisdiction  of  this  Court  as  a  Court  of  Equity.  Whether 
Charles  C.  Little  ought  to  be  a  party,  I  do  not  decide,  because 
k  is  not  proper  in  the  present  stage  of  the  cause ;  though  tC  is 
difficult  to  see,  upon  the  actual  frame  of  the  bill,  what  decree 
is,  or  can  be  sought  against  him. 

Liet  an  order  be  entered,  that  the  bill  do  stand  revived ;  and 
that  the  administratrix,  and  the  in&nt  do  answer  the  bill,  as 
they  shall  be  advised.  A  guardian  ad  litem  has,  I  believe,  been 
appointed  for  the  infant. 

After  the'  revivor,  a  general  demurrer  was  put  in  to  the  original 
bill,  containing,  in  substance,  the  same  causes,  which  had  been 
originally  assigned  against  the  bill  of  revivor ;  and  they  were 
again  spoken  to  by  the  same  counsel  on  each  side. 

Stort  J.  Upon  farther  consideration  I  am  well  satisfied,  that 
the  case  stated  in  the  bill  is  sufficient  to  sustain  the  jurisdictioa  of 
the  Court,  and  properly  cognizable  and  remediable  in  equity.  I 
have,  therefore,  no  difficulty  in  overruling  the  demurrer,  as  to  all 
the  causes  assigned  in  it,  except  that,  as  to  the  want  of  parties. 
It  appears  to  me,  that,  upon  the  frame  of  the  bill,  Charles  C. 
Little  is  a  necessary  party,  he  having  a  subsisting  interest  in  the 
estate,  as  the  immediate  mortgagor,  from  whom  the  plsuntiff  de- 
rives her  title  as  mortgagee,  and  having  an  equal  interest  with 
the  plaintijBT,  to  litigate  the  validity  of  the  attachment  made  by 
the  intestate,  Dana.  The  demurrer,  therefore,  must  be  allowed, 
so  Ceut  as  it  insists  upon  Charles  C.  Little  being  a  party,  and 
overruled  as  to  the  other  causes. 
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John  Hammond  t^.  Crawford  Allen. 

The  "plaintilT,  having  a  large  dsum  against  the  government  of  Portngal, 
appofakted  the  defendant  his  Attorney,  **  with  power  irtevocable,"  to  de- 
mand and  recover  the  same,  and  on  S7th  Jannaij^  1832,  entered  into  an  agree* 
ment  with  the  defendant  to  allow  him  a  large  sum  as  commissions  on  his 
agreeing  to  use  his  utmost  efforts  for  the  recovery  thereof.  At  the  time 
this  agreement  was  made,  though  wholly  nnknown  to  both  parties,  tlie 
Gorernmeiit  of  Portugal^  by  a  treaty  stipnlatioo  dated  19th  Jan.  1832,  had 
allowed  and  liquidated  the  plaintiff's  olaim,  so  that  nothing  further  re* 
mained  to  be  done  in  the  premises.  Hddf  that  this  was  a  case  of  mutual 
mistake  going  to  the  substance  of  the  contract  and  making  it  void,  or  void- 
able in  Equity ;  and  a  decree  was  accordingly  made  that  the  agreement 
aboTO-oaentioned  be  delivered  up  and  cancelled,  and  that  a  perpetual  in- 
junction issue  to  prohibit  the  defendant  from  asserting  any  title  at  law  or 
equity  under  the  same. 

In  the  case  above-mentioned  nothing  but  a  clear  and  unequivocal  ratifipation 
of  the  agreement,  after  full  deliberation  and  a  complete  review  of  all  the 
aaterial  circumstances,  would  be  held  satisftctory  by  a  Court  of  Equity. 

A  mistake  of  facts  going  to  the  essence  of  a  contract  avoids  it. 

SemhUf  that,  if  the  power  of  attorney  above-mentioned  was  intended  to  be  a 
•ecority»  la  the  nature  of  a  lien,  to  the  defendant  for  his  ccmmliwions,  it 
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would  be  a  power  coupled  with  an  interest,  though  not  ao  in  the  ordinary 
flense  of  those  terms. 
SembUy  that  a  recovery  may  be  had  upon  a  policy  of  insurance  on  a  ship  or 
cargo  for  a  certain  voyagei  where  the  loss  has  already  occurred  at  the  time 
of  executing  the  policy,  and  is  unknown  to  both  parties,  even  thonf^  the 
policy  does  not  contain  the  common  words  **  lost  or  not  lost." 


Bill  in  Equity  to  set  aside  an  agreeroeDt  founded  in  a  mutual 
mistake  of  important  facts. 

The  bill  prayed,  among  other  things,  that  a  certain  power  of 
attorney,  and  a  certain  agreement  between  the  complainant  and 
defendant  mentioned  in  the  bill,  might  be  decreed  to  be  deliv- 
ered up  to  the  complaint  to  be  cancelled.  The  material  Counts 
in  the  pleadings  are  as  follow : 

The  power  of  attorney  referred  to  was  an  irrevocable  power 
from  Hammond  to  Allen,  to  receive  from  the  government  of 
Portugal,  or  of  the  United  States,  and  of  and  from  all  and  every 
person  and  persons  whomsoever,  a  certain  claim  or  demand 
which  said  Hammond  had  for  and  on  account  of  the  capture  and 
condemnation  of  the  American  brig  Ann,  of  Boston,  and  her 
cargo,  on  a  voyage  from  New  Orleans  to  Groree  (intending  to 
stop  and  trade  at  Fayal,  Madeira,  and  Teneriffe),  by  the  Por- 
tuguese squadron  cruising  off  the  island  of  Terceia,  and  con- 
demned by  the  tribunal  sitting  at  Lisbon,  under  the  authority  of 
the  Portuguese  government,  on  the  22d  of  December,  1831. 
The  agreement  was  made  on  the  27th  day  of  January,  1832, 
between  Hammond  and  Allen,  by  which  Hammond  agreed  to 
pay  Allen  ten  per  cent,  on  all  sums  recovered  until  the  amount 
should  equal  8000  dollars,  and  on  all  sums,  over  that  amount, 
thirty-three  per  cent.;  and  Allen  agreed  to  use  his  utmost  effi>rts 
to  bring  the  claim  to  a  favorable  issue,  and  to  receive  the  afore- 
sud  commission  in  full  compensation  for  his  services  and  expen- 
ses, already  incurred,  or  thereafter  to  be  incurred,  in  prosecuting 
the  claims. 

The  bill|  amongst  other  thrngs,  alleged  that  on  the  19th  of 
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January,  1883^  in  consequence  of  measures  taken  by  the  repre- 
sentatives of  the  government  of  the  United  States,  at  Lisbon, 
the  Portuguese  government  recognised  and  admitted  the  com- 
plainant's claim  to  the  amount  of  33,700  dollars,  of  which  he 
alleges  be  \vas  ignorant  until  the  month  of  March,  1833.  That 
the  power  of  attorney  was  executed  in  consequence  of  certain 
representations  made  by  AUen,  that  be  could  render  important 
services  in  prosecuting  the  claim  against  the  Portuguese  govern- 
ment, without  which  services  the  claim  would  be  lost ;  and  that 
AUen  proposed  to  Hammond  to  appoint  him  his  agent ;  that  he 
was  then  ignorant  his  claim  had  been  recognised,  and  also  that 
the  agreement  was  executeid  while  he  remained  ignorant  of  the 
fact. 

The  bill  also  charged,  that  the  claim  had  not  been  liquidated 
or  paid,  in  consequence  of  any  interference  or  exertions  of  the 
defendant,  or  through  any  agency  or  influence  on  his  part. 

That  both  said  instruments  were  executed  without  due  con- 
sideration, and  when  the  complainant  was  ignorant  of  the  situ- 
ation of  his  claim  on  the  Portuguese  government.     That  the 
contract  of  January  27th,  1832,  "  was  entered  into  and  exe- 
cuted without  any  adequate  consideration  or  services  to  be  by 
the  said  Crawford  Allen  paid  or  performed,"  under  mistaken 
views  and  ignorance  of  the  then  situation  of  the  complainant's 
claim  ;  and  was  hard,  unconscionable,  and  unequal,  and  ought,  on 
that  account,  to  be  set  aside,  even  if  said  claim  had  not  been 
liquidated  by  the  Portuguese  government,  at  the  time  said  con- 
tract was  made  and  executed. 

The  answer  gives  the  history  of  the  acquaintance  between  the 
complainant  and  defendant ;  shows  the  measures  to  enforce  this 
claim,  which  the  defendant  had  taken  as  the  agent  of  the  com- 
plainant, priot  to  the  execution  of  the  power  of  attorney  ;  that 
those  measures  were  approved  by  the  complainant;  that  the 
power  was  read  to  him  ;  that  three  copies  were  executed  ;  and 
that  the  complainant  saw  all  the  letters  which  the  defendant  had 
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received.  It  alleges  thai  the  defeodaot  relinquished  all  claims 
for  commissioDS  and  services,  amounting  to  268  dolhurSy  ibea 
due  him ;  and  that  the  consideration  to  the  complainant  for  exe- 
cuting said  instruments,  was  the  defendant's  relinquishment  of 
the  immediate  payment  of  the  money  then  in  his  own  hands,  of 
what  was  then  justly  due  to  him  for  commissions  and  for  servi^ 
ces  already  rendered  in  regard  to  the  reclamation  of  said  vessel 
from,  the  Portuguese  government,  and  the  agreement  on  the 
part  of  said  defendant,  to  use  his  ^^  utmost  efforts  to  bring  the 
aforesaid  claim « to  a  favorable  issue,"  and  to  sustain  all  the  ex- 
penses in  prosecuting  said  claim. 

The  defendapt  expressly  denies  that  it  was  any  part  of  the 
understanding  or  agreement  between  him  and  the  compleunant, 
that  the  defendant  was  not  to  receive  said  stipulated  sums  in 
case  there  should  be  little  or  no  trouble  in  obtaining  said 
money. 

On  the  contrary  (he  states)  the  understanding  and  agreement 
was  that  the  defendant  was  to  receive  said  sums  and  no  more, 
even  though  his  trouble  and  expenses  should  much  exceed  stid 
sums,  and  to  receive  said  sums  also  if  bis  trouble  and  expenses 
should  be  but  very  small;  and  both  parties  fully  undecslood 
that  the  value  of  the  bargain  to  the  defendant  depended  on  these 
contingencies — ^and  the  defendant  avers  that  be  had  no  knowl* 
edge  at  the  time  of  the  situation  of  the  claim,  except  that  de- 
rived from  the  letters  annexed  to  his  answer,  that  all  the  infor- 
mation he  bad  was  made  known  to  the  complainant  and  was 
common  to  them  both ;  that  it  was  made  known  to  the  oom- 
plainant  in  conversations  and  by  exhibiting  said  letters ;  and  he 
denies  that  the  agreement,  when  executed,  was  to  depend  for 
its  validity  on  any  subsequent  information,  from  any  source 
whatever.  <^  On  the  contrary,  it  was  fully  understood  that  con- 
tingencies like  the  one  which  unexpectedly  happened,  or  others 
of  an  opposite  character,  might  render  the  agreement  very  ad- 
vantageous^ or  very  disadvantageous  to  die  doTendant." 
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The  cause  was  argued  by  U.  W.  Greene  and  Webster  for  the 
plaintiff  and  by  Dorr  and  Whippk  for  defendants;  The  grounds 
assumed  by  the  counsel  w31  sufficiently  appear  in  the  opinbn  of 
the  Court. 

Stort  J.  This  cause  has  been  elaborately  argued  ;  but,  after 
all,  the  merits  lie  in  a  very  narrow  compass.    The  brig  Ann 
and  cargo,  owned  by  the  plaintiff  (who  was  also  master),  was 
captured  by  a  Portuguese  frigate  for  a  supposed  violation  of  the 
law  of  nations  in  April,  1830^ ;  and  was  finally  condemned  at 
Lisbon  in  April,  1831.     The  plaintiff  after  the  capture  went  to 
Lisbon  seeking  for  a  restitution  of  the  brig  and  cargo,  and  made 
representations  to  the  American  Charg6  d'Affaires  there,  and 
procured  his  interposition  with  the  Portuguese  government  in 
his  favor.    The  defendant,  Allen,  residing  at  Providence,  had 
been  employed  by  the  plaintiff  in  certain  commercial  agencies, 
and  had  procured  insurance  on  the,  vessel  and  cargo  for  the 
voyage,  on  which  she  was  captured  ;  and,  as  soon  as  be  received 
information  of  the  capture,  he  made  strong  applications  to  the 
American  government  in  favor  of  the  plaintiff;  and  acted  for 
him  respecting  the  adjustment  of  the  insurance.     His  conduct, 
after  it  was  made  known  to  the  plaintiff  was  fully  approved  by 
him.     After  the  return  of  the  plaintiff,  to  the  United  States,  and 
on  the  22d  of  December,  1831,  the  plaintiff  executed  a  letter 
of  attorney  to  the  defendant,  whereby  he  appointed  him  his  At- 
torney, "  with  power  irrevocable,"  to  demand  and  recover  from 
the  government  of  Portugal,  or  of  the  United  States,  8z;c.  ))is 
claim  and  demand  on  account  of  the  capture,  with  other  usual 
and  incidental  authorities.     Subsequent  to  this  time,  and  on  the 
27th  of  January,  1832,  after  some  conversations  between  the 
parties,  the  defendant  having  certain  moneys  in  his  hands  belong- 
ing to  the  plaintiff,  and  having  a  claim  thereon  for  antecedent 
services  of  various  sorts,  amounting  (as  he  estimated  them),  to 
the  sum  of  $268,  and  the  plaintiff  being  desirous  to  realize  the 
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whole  of  the  funds,  an  agreement  was  entered  into  between 
them,  which  constitutes  the  subject  of  the  present  contioyeisjr. 
The  agreement,  after  reciting,  that  the  plaintiff  had  appointed 
the  defendant  his  agent  for  recovering  his  claims  on  the  Portu- 
guese goveniment,  proceeds  as  follows :  "  I  do  hereby  agree  to 
pay  to  the  said  Allen  ten  per  cent,  on  all  sums,  which  he  may 
recover,  until  the  amount  received  shall  equal  the  sum  of  eight 
thousand  dollars ;  and  upon  all  sums  over  the  amount  of  eight 
thousand  dollars  so  recovered  I  agree  to  pay  faim  thirty-three 
per  cent.,  which  commission  he  is  to  retain  out  of  any  sums  re- 
covered." Then  follows  on  the  part  of  Allen  the  following 
agreement :  '^  I  hereby  engage  to  use  my  utmost  efforts  to  bring 
the  aforesaid  claims  to  a  favprable  issue ;  and  that  I  do  agree  to 
receive  the  aforesaid  commission  in  full  compensation  for  my 
services  and  expenses  already  incurred  or  hereafter  to  be  incur* 
red  in  prosecuting  the  claims."  Now,  at  the  time  when  this 
agreement  was  made,  though  wholly  unknown  to  both  parties, 
the  Portuguese  government  had,  by  a  treaty  stipulation  dated 
the  nineteenth  day  of  the  same  month,  allowed  and  liquidated 
the  plaintiff's  claim ;  so  that  nothing  farther  remained  to  be  done 
in  the  premises.  The  information  of  the  arrangement  was  re- 
ceived at  Washington  in  April,  1832.  Subsequently  one 
instalment  was  received  and  remitted  to  England,  where  certab 
proceedings  were  had  at  law  and  in  equity  between  the  plaintiff 
and  defendant,  which  terminated  in  an  agreement  to  remit  their 
respective  claims  to  the  domestic  forum  for  a  final  adjudication. 
The  object  of  the  bill,  under  these  circumstances,  is  to  set 
aside  the  agreement  as  unconscientious,  and  without  considera- 
tion, and  to  place  the  parties  in  the  position,  which  they  respect- 
ively occupied  in  relation  to  each  other,  antecedently  to  that  trans- 
action. The  parties  certainly  stood  in  a  delicate  relation  to 
each  other  at  the  time  of  this  agreement,  that  of  principal  and 
agent ;  and  1  need  not  say,  with  what  scrupulous  fidelity,  close- 
ness and  vigilance,  a  Court  of  Equity  watches  over  every  transac- 
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tion  between  tbem,  id  common  cases,  but  especially  when  tbere 
is  skill,  influence,  and  property  on  one  side,  and  distress,  igno* 
ranee,  and  unmeasured  confidence  on  the  other.  But  consider* 
ations  of  this  sort  do  not  require  to  be  more  than  glanced  at  on 
the  present  occasion,  since  there  is  no  allegation  of  fraud,  or 
intentional  imposition,  or  undue  advantage  set  up  in  the  bill. 

Some  suggestion  has  been,  indeed,  made  in  the  bill,  and  it 
has  been  followed  out  in  the  argument,  that  the  making  of  the 
letter  of  attorney  in  its  terms  irrevocable  was  not  understood  or 
assented  to  by  the  plaintiff.    The  bill  asserts  the  ignorance  of 
the  plaintiff;  the  answer,  responding  to  the  bill,  as  expressly 
insists  upon  the  plaintiff's  knowledge  of  it.    The  evidence  also 
is  clearly  on  this  point  favorable  to  the  defendant.     Certainly, 
as  this  is  on  all  sides  admitted  to  be  a  case,  where  there  was  no 
intention  of  the  plaintiff  to  convey  an  absolute  or  a  mortgage  in- 
terest in  the  property  claimed  to  the  defendant,  the  declaration, 
that  the  power  was  to  be  irrevocable,  must  be  admitted  to  be 
somewhat  unusual.    But  it  may  have  been  intended  to  be  a 
security  (in  the  nature  of  a  lien)  to  the  defendant  fi>r  his  com* 
missions  for  his  services ;  and  then,  in  a  sense,  though  not  in 
tbe  sense  ordinarily  given  to  the  terms,  it  might  be  construed  to 
be  a  power  coupled  with  an  interest.^     But  though  irrevocable 
in   its  terms,  it  would  certainly  have  been  competent  for  the 
plaintiff  at  any  time  to  have  revoked  the  power,  by  paying 
all  the  just  commissions  for  the  services  of  the  defendant  con* 
nected  therewith.     At  present,  however,  it  is  no  otherwise  im* 
portant  in  the  case,  than  as  it  shows  the  foresight  of  an  intelli- 
gent agent,  taking  an  abundant  (though  not  an  improper)  care 
of  his  own  interest,  and  an  implicit  confidence  and  devoted  trust 
CD  the  other  side. 
The  real  question  in  the  case  is,  whether  this  is  such  a  case 

'  See  Hunt  v.  RoumanUn^a  adminisUntors,  2  Mason  R.  244,  342 ; 
a  C.  8  Wheat  R.  174;  Gausson  v. Morton,  10 B.  and  Cresw.  R.  729. 
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of  mutual  mistake  going  to  the  substance  of  the  contract,  «s 
makes  it  void,  or  voidable  in  a  court  of  equity.  Now,  the  veiy 
basis  of  the  contract  certainly  was,  that  important  and  valuable 
services  were  to  be  rendered  and  expenses  incurred  by  the 
defendant  in  the  future  prosecution  of  the  claim.  Neither  party 
could  have  contemplated,  that  the  claim  was  already  settled,  or 
that  nothing  iurther  was  to  be  done  to  earn  so  enormous  a  com- 
pensation. The  defendant  himself  surrenders  the  point.  He 
admits,  that  his  antecedent  services  on  this  and  in  all  other  coo- 
cems  of  the  plaintiff  could  not  entitle  him  to  more  than  $268 ; 
and  that  if  the  actual  facts  had  been  known  to  the  plaintiff  the 
present  agreement  would  not  have  been  entered  into.  The  basis 
then,  and  the  whole  basis,  of  the  agreement  was  a  mutual  mis- 
take of  a  fact,  constituting  the  whole  consideration  of  the  agree- 
ment. Each  party  supposed,  that  the  claim  was  unliquidated, 
and  therefore  a  high  compensation  ought  to  be  allowed  for  future 
services,  which  would  be  rendered  at  the  risk  and  expense  of 
the  agent.  His  compensation  for  those  services  was  contingent, 
and  dependent  upon  the  successful  issue  of  the  claim ;  and  there- 
fore was  liberally,  not  to  say  profusely,  provided  for.  The 
whole  argument  for  the  defendant  rests  on  the  ground,  that  the 
possibility  of  the  clum  having  been  already  adjusted  must  have 
been  taken  into  the  account  by  the  parties  at  the  time  of  the 
agreement,  because  it  ought  to  have  been  taken  into  the  ac- 
count, and  the  ciicumstances  naturally  led  to  it.  I  think,  that 
there  is  not  the  slightest  evidence  to  establish  the  fact,  that  it 
was  actually  taken  into  the  account.  On  the  contrary,  the 
whole  transaction  manifests,  on  the  part  of  the  plaintiff,  an  utter 
despondency  as  to  the  future  success  of  the  claim ;  and  the 
stipulation  on  the  part  of  the  defendant  is  for  future  efforts,  and 
future  services  and  future  expenses  in  prosecuting  the  claim. 
The  casus  fcBcterisj  if  I  may  so  say,  the  case  contemplated 
by  the  parties  did  not  exist. 
There  is  no  principle  of  law  more  generally  admitted  than 
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that  a  mistake  of  a  fact,  going  to  the  essence  of  a  contract,  avoids 
it.  Non  videntur^  qui  errant^  consentire,  is  the  maxim  of  the 
oivillaw;  and  it  is  a  maxim  of  universal  justice.  The  only 
question,  which  can  arise,  is  in  ascertaining  and  distingubhing, 
what  is  an  error  or  mistake  in  circumstances,  which  do  not  influ* 
ence  the  contract,  and  what  is  an  error  or  mistake  in  circum- 
stances, which  induce  the  contract/  Pothier  has  expounded 
thb  doctrine  with  great  clearness  and  precision,  and  it  rests  on 
principles,  about  which  it  is  difficult  to  frame  a  doubt.  At  least, 
if  a  doubt  can  be  stated,  it  has  hitherto  been  wholly  unre- 
garded in  equity  jurisprudence.'  Thus  (to  put  a  case  stated  by 
Pothier),  if  one,  with  the  intention  of  buying  from  you  a  pair 
of  silver  candlesticks,  were  to  buy  of  you  a  pair  of  plated  can- 
dlesticks, you  and  he  both  being  in  mutual  error,  supposing  them 
to  be  silver ;  such  a  contract  would  be  utterly  void.'  So  if  A 
should  buy  an  estate  of  B,  which  each  supposed  to  belong  to  B, 
and  the  title  of  B  should  turn  out  to  be  utterly  void,  a  court  of 
equity  would,  upon  the  ground  of  mutual  innocent  mistakci 
constituting  the  basis  of  the  contract,  rescind  it. 

It  is  wholly  unnecessary  to  introduce  farther  illustrations  of  so 
dear  a  principle,  as  firmly  fixed  in  English  and  American  juris- 
prudence, as  it  is  in  the  Roman  code ;  and  springing  from  the 
same  general  source,  the  law  of  natural  justice^  Now,  I  con- 
fess myself  wholly  unable  to  see,  bow  the  present  case  can  be 
extracted  from  the  reach  of  the  principle.  It  is  a  case  of  mu- 
tual error,  upon  a  matter  of  fact,  constituting  the  very  bads  of 
the  contract,  and  the  whole  consideration  for  it.  The  ingenious 
trguments,  which  have  been  urged,  and  the  authorities,  which 
have  been  cited  on  the  present  occasion,  do  not  appear  to  me  to 
establish  any  solid  ground  for  excepting  the  present  case  firom 
the  general  doctrine.    The  authorities  steer  wide  of  the  case. 


'  See  1  Fonbl.  Eq.  b.  i.  cfa.  2.  s.  7,  and  note  [t)  and  (v). 
*  Pothier  on  Oblig.  P.  1,  ch.  1,  note  la  *.  Ibid. 
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The  reasoning,  if  admissible  to  its  full  extent,  shakes  the  veiy 
fiNindation  of  the  general  doctrine. 

All  the  cases  cited  proceed  upon  a  clear  distinction.  Thejr 
are  cases,  where  the  parties  at  the  time  contracted  upon  equal 
terms ;  or  where  all  the  facts  were,  at  the  time,  as  the  parties 
supposed  them  to  be,  but  they  were  varied  by  subsequent 
events ;  or  the  parties  contracted  for  the  very  matter  of  a  con- 
tingency, that  being  of  the  essence  of  the  contract.  I  agree, 
that  mere  inadequacy  of  price  is  not  per  se  a  ground  to  set 
aside  a  contract  fairly  entered  into  by  the  parties,  and  having 
no  ingredient  of  fraud  or  of  a  mistake  of  facts.  Mr.  Fon- 
blanque  (1  Fonbl.  in  Eq.  b.  i.  cb.  2,  s.  9,  note  (i)  and  (e)), 
has  well  stated  the  general  result  of  the  cases ;  with  which 
there  is  no  reason  to  be  dissatisfied.  And  if  the  consideration 
involves  a  contingency,  which  may  happen  before  the  agreement 
is  completely  carried  into  effect,  but  has  not  happened,  when  it 
is  entered  into,  that  furnishes  no  ground  to  rescind  it ;  for  the 
parties  take  the  contingency  upon  themselves  in  Juturo.  But 
in  all  these  cases,  if  there  is  a  mutual  mistake  of  material  facts ; 
if  there  is  no  longer  any  existing  subject-matter  of  the  contract; 
or  if  the  contingency,  though  unknown*  to  the  parties,  is  actu- 
ally determined  before  the  parties  have  entered  into  the  con- 
tract ;  under  all  these  and  the  like  circumstances,  the  contract 
fails  in  its  very  basis,  and  in  conscience  and  equity  is  held  inop- 
erative. 

The  case  has  been  put  of  a  policy  of  bsurance  upon  a  ship 
or  cargo ;  and  it  is  asked,  whether  a  recovery  may  not  be  had, 
even  if  the  ship  or  cargo  is  lost  at  the  time  of  executing  the 
policy  ?  Under  our  policies  it  is  very  certain,  that  a  recovery 
may  be  had ;  for  our  policies  all  contain  the  words  '^  lost  or  not 
lost ;"  the  effect  of  which  is,  that  the  underwriter  takes  upon 
himself  the  very  risk  of  a  loss  at  the  time,  receiving  a  premium 
for  the  whole  voyage.  Perhaps  (for  I  do  not  know,  that  the  point 
has  ever  directly  arisen  in  our  law)  the  same  result  would  arise 
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upon  the  true  c(M3StructioD  of  the  general  words  of  the  policy^  with- 
out such  a  clause,  as  the  underwriter  receives  a  premium  for  the 
whole  voyage,  and  undertakes  the  risks  of  the  whole  voyage 
from  its  commencement  to  its  end  ;  and,  therefore,  by  seces- 
sary  implication,  if  the  ship  is  safe  at  the  commencement,  be 
guarantees  her  safety  from  that  period.  Roccus  seems  to  deduce 
this  conclusion  from  the  nature  of  the  contract  of  insurance, 
without  any  clause  on  the  subject.^  It  may  be  so.  But  then  it 
is  upon  the  clear  understanding,  that  it  is  a  part  of  the  risks  of 
the  contract  taken  by  the  underwriter,  for  which  he  receives  a 
proportional  premium.  Pothier  and  Emerigon  admit  this  to 
be  the  foundation  of  the  special  rule  applied  to  this  class  of 
cases,  and,  at  the  same  time,  acknowledge  the  general  rule 
in  common  contracts  to  be  otherwise.'  The  same  principle 
applies  to  the  case  of  the  safe  arrival  of  the  ship,  unknown  to 
both  parties.  In  such  a  case,  at  least  when  the  policy  contains 
the  clause  of  "  lost  or  not  lost,"  (to  which  case  Mr.  Park  con* 
fines  bis  affirmance  of  the  doctrine')  the  underwriters  take  all 
risks  upon  themselves  for  the  whole  voyage ;  and  it  is  under- 
stood, that  being  so  liable,  and  taking  upon  themselves  all  con- 
tingencies on  account  of  losses,  the  assured  concedes  to  them  all 
the  benefits  of  a  safe  arrival,  as  an  implied  result  of  the  contract. 
But  if  an  insurance  were  made  upon  a  ship  from  a  particular  day, 
and  she  had  perished  before  that  day,  though  unknown  to  both 
parties,  no  one  would  suppose,  that  the  underwriter  was  bound 
far  the  loss.^  The  reason  is  clear ;  the  insurance  was  made  under 
a  mutual  mistake  of  a  fact,  constituting  the  essence  of  the  con- 
tract, at  the  time  of  its  mception.     So,  if  an  insurance  should 


^  1  Roccus  Assec.  n.  51. 

'  See  Pothier  Trait^  des  Assur.  n.  11,  n.  46.    2  Emerigon,  ch.  15,  s.  3, 
p.  154.    1  Marshall  on  Insur.  b.  i.  ch.  8,  s.  2,  pp.  332, 333. 

*  Park  on  Insur.  cb.  19,  p.  503,  6th  edit  1809. 

*  2  Emerigon,  cb.  15,  s.  2,  p.  156.    Roccus  Assec  n.  57. 
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be  made  on  goods  on  board  a  particular  ship,  and  the  premium 
should  be  paid ;  if  the  assured,  acting  under  a  mistake,  bad  no 
goods  on  board,  the  premium  would  be  recoverable  back ;  fiur 
tbe  policy  never  attached,  and  the  insurance  was  made  under 
a  mutual  mbtake  of  a  fact,  constituting  the  basis  of  tbe  contract. 
In  short,  the  principle  is  (as  it  is  stated  by  Mr.  Park),  that  if 
tbe  ship  or  property  insured  was  never  brought  within  the  teims 
of  the  written  contract,  so  that  the  insurer  never  run  any  risk, 
the  contract  is  void,  and  the  premium  must  be  returned.' 

The  case,  which  trenches  most  closely  upon  the  d'lstincticHi, 
here  stated,  but  which  in  fact  turned  upon  the  very  distinction, 
b  Earl  March  v.  Pigot  (5  Burr.  R.  2802).  I  do  not  say, 
whether  that  case  was,  or  was  not  rightly  decided  ;  for  upon  that 
point  grave  doubts  may  be  entertained.  But  the  decision  there 
made  was  upon  the  ground,  that  though  the  actual  death  of 
the  father  of  either  of  the  parties  was  not  then  in  contemplatioa 
of  either  of  them,  it  was,  as  an  unknown  event,  wholly  immate- 
rial, in  the  view  of  both,  to  the  essence  of  their  contract."  *^  If, 
(said  Lord  Mansfield)  y  it  (the  fact  of  such  death)  had  been 
thought  of,  it  would  not  have  made  any  di^rence  in  the  act ; 
and  there  is  no  reason  to  presume,  that  they  would  have  ex- 
cepted it."  That  cannot  be  presumed  in  the  present  case ;  for 
the  very  basis  of  the  contract  is  an  existing  contingency,  and 
future  services  and  expenses. 

In  Mortimer  v.  Capper  (1  Bro.  Ch.  R.  156),  the  bargain 
proceeded  upon  no  mistake  of  existing  facts ;  and  it  was  sought 
to  be  set  aside  upon  events  subsequently  occurring.  The  case 
of  the  mine,  in  Fox  v.  Mackreih  (2  Bro.  Ch.  R.  420),  was  not 
a  case  of  a  mutual  mistake  of  a  fact,  vital,  in  the  opinion  of 
both  parties,  to  the  essence  of  the  contract.  The  sale  of  the 
'  land  necessarily  included  a  sale  of  all  below  its  surface ;  and, 
consequently,  the  vendor  must  necessarily  have  contemplated, 

^  Park  on  Insur.  ch.  19,  p.  S03, 6th  edit  1809. 
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that  it  included  mines  as  well  as  common  soil.  But  suppose 
both  parties  had  contracted  under  a  mutual  mistake,  that  there 
was  no  minOj  as  the  basis  of  their  contract,  would  the  conclusion 
have  been  the  same  ?  Certainly  not ;  any  more  than  if  they 
had  contracted  under  a  mutual  mistakci  that  there  was  a  mine, 
and  there  was  none. 

In  the  case  of  The  City  of  London  v.  Richmond  (2  Vem. 
R.  421),  the  only  question  was,  whether  a  court  of  equity  should 
refuse  to  decree  a  specific  performance  of  a  bargain  simply,  be- 
cause it  was  a  losing  bargain,  the  rent  reserved  being  £700, 
the  real  value  not  more  than  £300.  No  fraud  or  mistake  of 
fact  was  pretended.  In  Ramsboiiom  v.  Parker  (6  Madd.  R. 
6),  the  question  was,  whether  a  contract  by  one  partner,  on  re- 
tiring from  the  partnership,  to  pay  a  particular  sum  of  money, 
and  be  discharged  from  all  debts  thereof,  should  be  set  aside, 
because  it  turned  out  by  subsequent  events,  that  his  share  of  the 
debts  would  have  been  more  than  ten  times  as  large  a  sum* 
The  Court  said,  that  there  could  be  no  such  relief,  where  the 
advantage  or  d'lsadvantage  of  the  contract  was  «to  be  the  result 
of  future  contingencies,  and  was  not  within  the  view  of  the  par- 
ties at  the  time.  But,  suppose  all  the  partners  at  the  time  had, 
by  mistake,  understood,  that  the  whole  debts  were  but  £5,000 ; 
and  that  this  was  the  basis  of  their  contract ;  and  it  turned  out, 
that  instead  of  being  £5,000,  they  were  £30,000 ;  it  is  clear, 
that  the  contract  must  have  been  set  aside,  as  founded  in  mutual 
mistake.' 

These  are  the  most  important  cases  on  this  subject,  which 
have  been  cited  by  the  counsel  for  the  defendant.  They  all 
fall  short  of  the  point,  on  which  the  present  case  hinges  \  and 
are  distinguishable  from  it  in  most  material  circumstances.  In 
my  judgment,  they  leave  the  case  of  the  plaintiff  untouched, 
upon  its  original  ground  of  a  mutual  mistake  of  facts,  consti- 
tuting the  very  basis  of  the  contract. 


*  See  on  a  similar  point,  1  Domat,  b.  L  tit.  1,  s.  4  art  21» 
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But  it  is  said^  that  there  has  been  a  full  ratification  of  the 
contract  by  the  plaintiff,  with  a  full  knowledge  of  all  the  cir- 
cumstances. It  is  wholly  unnecessary  for  me  to  go  into  a 
minute  examination  of  the  acts  relied  upon  to  establish  such 
a  ratification.  All,  I  need  say,  is,  that  I  can  perceive  no  suffi- 
cient grounds  in  any  part  of  the  evidence  to  establish  it  as  a 
matter  of  fact.  And,  in  a  case  of  this  sort,  nothing  but  a  clear 
and  unequivocal  ratification,  after  full  deliberation,  and  a  com- 
plete review  of  all  the  material  circumstances,  ought  to  be  held 
satisfactory  by  a  court  of  equity. 

My  opinion,  therefore,  is,  that  the  plaintiff  is  entitled  to  have 
a  decree,  that  the  agreement  of  the  27th  of  January,  1832,  be 
delivered  up  and  cancelled,  and  that  a  perpetual  injunction 
issue  to  prohibit  the  defendant,  from  asserting  any  title  at  law,  or 
in  equity,  under  the  same.  But  this  decree  ought  to  be  upon 
the  terms,  that  the  plaintiff  bring  into'  court,  to  be  paid  over  to 
the  defendant,  upon  his  compliance  with  this  decree,  the  sum 
of  $268,  with  interest  on  the  same,  fix)m  the  27th  day  of 
January,  1832,  which  the  defendant  asserts  to  be  a  compensa- 
tion due  to  him,  and  which  is  not  put  into  contestation  on  the 
other  side.  I  think,  also,  under  all  the  circumstances,  there 
should  be  no  costs  to  either  party. . 

Memorandum.  This  case  was  subsequently  affirmed  on  ap- 
peal by  the  Supreme  Court  of  the  United  States.  See  Allen 
v.  Hammond  (11  Peters  R.  63). 
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Tbe  Act  of  Maine,  of  5th  February,  1821,  ch.  39,  §  1,  requiring  a  tender,  in 
certain  cases,  to  be  made  of  monej  due  upon  a  mortgage,  respects  suits  in 
the  State  Court  only,  and  does  not  apply  to  t^  general  equity  jurispru- 
dence of  tbe  Courts  of  the  United  States.  QiMtre,  as  to  the  cases,  to  which 
this  Statute  is  applicable. 

Tbe  Equity  jurisdiction  of  the  Courts  of  the  United  States  is  independent 
of  the  local  law  of  any  State,  and  is  the  same  in  nature  and  extent,  as  the 
fruity  jurisdiction  of  England,  from  which  it  is  derived.  Therefore,  it  is 
no  objection  to  this  jurisdiction,  that  there  is  a  remedy  under  the  local 
law. 

The  Act  of  Maine  of  2(Hh  February,  1831 ,  ch.  36,  declares,  that  all  deeds  shall 
be  good,  ae  against  third  persons,  only  when  **  acknowledged  by  the  grantor 
before  a  justice  of  the  peace,  in  this  State  (Maine),  or  before  a  justice  of 
the  peace  or  magistrate  in  some  other  State,  &c."  Heldy  that  an  alderman 
of  the  city  of  Philadelphia,  is  a  magistrate  within  the  sense  of  the  StatutOi 
and  that  an  acknowledgment  before  him  will  be  sufficient. 
QfUBre,  if  this  Statute  will  protect  mere  strangers,  who  claim  no  title  under 
the  grantor,  such  as  a  disseizor,  or  no  title  in  conflict  with  that  held  by 
the  grantee,  such  as  a  mortgagee  against  a  grantee,  claiming  the  estate  or 
eqoity  of  redemption  by  an  unacknowledged  or  unregistered  deed. 
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A  magistrate  is  a  person  entrusted  with  power,  as  a  public  civil  officer. 

The  Courts  of  the  United  States  are  bound  to  take  judicial  cognizance  of 
the  laws  of  the  different  States. 

Qiuaref  if  the  purchasers  of  an  Equity  of  redemption  can  take  the  objection, 
that  the  mortgage  was  upon  a  usurious  consideration^  or,  as  plaintifi,  can 
have  any  relief  in  Equity,  without  offering  to  pay  the  amot^nt  due. 

A  judgment  of  foreclosure  was  recovered  by  the  executrix  of  the  mortgagee, 
in  1826,  in  a  suit  against  the  original  mortgagor.  Long  before  this  judg- 
ment, viz.,  in  1819,  the  mortgagor  had  assigned  all  his  title  to  redeem  the 
premises  to  two  other  persons,  under  whom  the  plaintiib  derived  their  title. 
Held,  that  this  judgment  can  operate  as  a  bar  or  estoppel  only  between  the 
particular  parties  to  it  and  their  privies,  and  is  re$  inter  aUo$  acta  and  hi- 
operative,  as  regards  the  plaintiffs,  and  that  the  possession  under  it  is  not 
subversive  of  their  right  to  redeem. 

The  Act  of  Maine  of  5th  February,  1821,  ch.  39,  provides  that  the  right  of  re- 
demption of  the  mortgagor,  and  all  claiming  under  him,  may  be  foreclosed  by 
the  mortgagee's  taking  peaceable  and  open  possession  of  the  premises  mort- 
gaged for.  the  condition  broken,  in  the  presence  of  two  witnesses.  Hdi, 
that  the  possession,  under  the  writ  of  possession,  in  the  presence  of  the 
sheriff  delivering,  and  the  agent  receiving  it,  was  not  a  possession  in  the 
presence  of  two  witnesses,  in  the  sense  of  the  Statute,  by  which  the  plain- 
tiflTs  rights  are  foreclosed. 

A  mortgagee  will  not  be  permitted  in  a  Court  of  Equity  to  eet  up  an  ad- 
verse possession  to  bar  the  right  to  redeem  of  his  mortgagor,  or  of  pur- 
chasers under  him,  unless  the  possession  has  been  for  twenty  years, 
which  constitutes  equitable  bar  from  lapse  of  time. 

This  was  a  bill  in  equity,  brought  to  redeem  certain  parcels  of 
land,  wbiob  were  separately  mortgaged  by  three  different  and 
independent  mortgages,  by  John  Gordon  (under  whom  the  plain- 
tiffi;  claimed  by  intermediate  assignments),  to  John  Hobart,  since 
deceased,  under  whom  the  defendants  claimed  title.  The  plain- 
tiff in  the  original  bill  (Jesse  Gordon),  having  died  during  its 
pendency,  a  bill  of  revivor  was  brought  by  his  heirs,  the  present 
plaintiffi ;  and  the  cause  came  on  for  argument  upon  the  bill, 
answers,  and  evidence  m  the  cause,  since  the  revivor. 

The  material  facts  appear  in  the  opinion  of  the  Court. 

C.  S.  DaveU  for  the  plaintiffi ;  S.  LongfelloWy  for  the  de- 
fendants. 
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Stort  J.  The  principal  question  in  the  case  is,  whether 
the  plaintiffii  ba?e  a  right  to  redeem  either  or  both  of  the  mort- 
gagesy  or  the  same  have  been  foreclosed,  so  as  to  cut  off  the 
right  of  redemption.  But  some  other  points  have  been  inci- 
dentally stated,  and  relied  on  bj  the  defendants,  to  which  U  is 
proper  briefly  to  refer. 

One  objectidh  is,  that  the  plaindffii  are  not  entitled  to  main- 
tain their  UU,  because  no  tender  has  been  made  of  the  money 
due  upon  the  mortgages,  as  is  required  by  the  Act  of  Maine  of 
the  5th  of  February,  1821,  ch.  39,  ^  1.  To  this,  the  true  an- 
swer is,  that  the  regulation  respects  ^its  in  the  State  Court  only 
under  that  particular  statute ;  and  is  wholly  inapplicable  to  the 
general  equity  jurisdiction  of  the  Courts  of  the  United  States, 
which  can,  in  no  manner,  be  limited  or  controlled  by  State  legis- 
lation. Whether  the  State  statute  can  be  applied,  except  to 
eases,  where  a  particular  and  certain  debt  or  duty  is  admitted  to 
be  due  and  unperformed,  we  need  not  inquire,  though  it  seems 
difficult  to  conceive,  how  it  can  be  applied  to  cases,  where  the 
debt  or  duty  is  wholly  uncertain  and  indeterminate,  and  cannot 
be  ascertained,  but  by  the  judgment  of  the  Court,  acting  upon 
all  the  circumstances  of  the  particular  case. 

Another  objection  is,  that  the  deed  of  Thackara  to  Jesse 
Gordon  (under  which  the  plaintifl^  claim),  was  acknowledged 
before  an  alderman  of  the  city  of  Philadelphia ;  and  that  such 
an  acknowledgment,  though  the  deed  has  been  recorded,  is  not 
good  under  the  statute  of  Maine,  of  the  20th  of  February  1821^ 
eh.  36,  to  pass  the  property.  That  statute  declares,  that  ^*  all 
deeds  and  other  conveyances  of  lands,  &c.  signed  and  sealed  by 
the  party  granting  the  same,  having  good  and  lawfiil  right  and 
tide  thereto,  and  acknowledged  by  such  grantor  or  grantois  be- 
fara  a  justice  of  the  peace  in  this  State,  or  before  a  justice  of  the 
peace  or  magistrate  in  some  other  of  the  United  States  of 
America,  8u^  and  recorded,  &c.  shall  be  valid  to  pass  the  same 
without  any  other  act  or  ceremony  whatsoever.     And  no  bar- 
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gain^  sale,  mortgage,  or  other  conveyance,  be.  of  any  lands,  be. 
shall  be  good  and  effectual  to  hold  such  lands,  &c.  against  any 
other  person  or  persons,  but  the  grantor  or  grantors  and  their 
heirs  only,  unless  the  deed  or  deeds  thereof  be  acknowledged 
and  recorded  in  manner  aforesaid."     So  that  the  deed,  if  tbe 
acknowledgment  has  not  been  regularly  made,  is  not  utterly 
Toid,  but  is  good  to  convey  the  land  against  the'grantor  and  his 
heirs.     Tbe  obvious  policy  of  this  enactment  is  to  protect  sub- 
sequent purchasers  and  claimants  under  the  grantor,  having  no 
notice  of  the  prior  conveyance.     Whether  it  extends  to  protect 
mere  strangers,  who  claim  no  title  at  all  under  the  grantor, 
such  as  a  disseisor,  or  no  title  in  conflict  with  that  held  by 
the  grantee,  such  as  a  mere  mortgagee  against  a  grantee, 
claiming  the  estate  or  equity  of  redemption    by  an   unac- 
knowledged or  unregistered  deed,  may  perhaps  be  a  matter  of 
some  difficulty,  at  least  in  a  court  of  equity.   But  I  pass  by  thb 
point,  for  the  purpose  of  considering,  whether  the  acknowledg- 
ment in  the  present  case  is  in  conformity  to  the  statute  or  not. 
And  this  resolves  itself  into  the  mere  question,  whether  an  alder- 
man of  the  city  of  Philadelphia  is  a  oragistrate  in  the  sense  of 
the  statute.     In  my  judgment,  he  is ;  for  I  know  of  no  other 
definition  of  the  term  <^  magistrate"  than  that  he  is  a  person 
clothed  with  power  as  a  public  civil  officer.    Mr.  Justice  Black* 
sttmBj  in  his  Commentaries,  says,  that  "  the  most  universal  public 
relation,  by  which  men  are  connected  together,  is  that  of  govern- 
ment, namely  as  governors  or  governed,  or  in  other  words,  as 
magistrates  and  people."'     And,  after  speaking  of  the  king  as 
the  supreme  magistrate,  he  proceeds  to  speak  of  subordinate 
magistrates,  and  he  enumerates  several  classes  of  persons,  to 
whom  the  appellation  is  applicable,  whose  rights  and  duties  he 
shall  not  investigate  ;  and  then  adds  ;  ^<  Nor  shall  I  enter  into 
any  minute  disqubitions  with  regard  to  the  rights  and  dignities 


^  1  Black.  Comm.  146. 
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of  majorSi  and  aldermen,  or  other  magistrates  of  particular  cor- 
poralions ;  because  they  are  mere  private  and  strictly  municipal 
rights,  depending  entirely  upon  the  domestic  constitution  of  their 
respective  franchises."  Thus,  he  plainly  admits  aldermen  to 
be  magistrates;  and  he  afterwards  enumerates  others,  whose 
rights  and  duties  he  shall  consider ;  and  among  these  are  sheriffi, 
coroners,  justices  of  the  peace,  constables,  surveyors  of  high- 
ways and  overseers  of  the  poor.*  So  that  it  is  clear,  that  the 
appellation  is  not  confined  to  justices  of  the  peace,  and  other 
persons  ejusdem  generis,  who  exercise  general  judicial  powers ; 
but  it  includes  others,  whose  main  duties  are  strictly  executive. 
Dr.  Johnson  gives  a  definition  of  the  term  magistrate,  not  mate- 
rially different  from  that  inculcated  by  Blackstone ;  saying,  that 
a  magistrate  is  "  a  man  publicly  invested  with  authority,  a  gov- 
ernor, an  executor  of  the  laws." 

But  it  is  not  necessary  to  rest  the  present  case  on  so  gen- 
eral a  doctrine.  By  the  laws  of  Pennsylvania,  of  which  this 
Cotirt,  as  a  Court  of  the  United  States,  is  bound  to  take  judi- 
cial cognizance,  the  aldermen  of  the  city  of  Philadelphia  are 
invested  with  all  the  powers  and  authorities  of  justices  of  the 
peace,  and  of  justices  of  oyer  and  terminer,  and  gaol  delivery 
of  and  for  that  city.'  So  that  an  alderman  of  that  city  is  in  the 
strictest  sense  a  magistrate. 

Another  objection  is,  that  if  either  or  both  of  these  mortgages 
have  been  fully  paid,  or  the  condition  thereof  never  broken,  a 
remedy  lies  at  law  for  the  plaintiffi  under  the  local  law.  But 
this  objection  is  utterly  without  any  foundation  in  this  Court ; 
tat  the  equity  jurisdiction  of  this  Court  is  wholly  independent 
of  the  local  laws  of  any  State ;  and  is  the  same  in  its  nature  and 
extent  in  all  the  States ;  that  is,  it  is  the  same  in  its  nature  and 
extent,  as  the  equity  jurisdiction  of  England,  from  which  ours  is 


I  1  Black.  Comm.  338, 339. 

*  See  Act  of  llih  March,  1789 ;  Act  of  4th  AprD,  179& 
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derived,  and  is  governed  by  the  same  principles.  Now,  no  one 
can  doubt,  that  this  equity  jurisdiction  applies  to  all  cases  of 
mortgages,  not  only  to  redeem  the  premises,  upon  payment  of 
what  is  yet  due,  and  unpaid,  but  also  to  compel  a  reconveyance 
of  the  estate,  if  the  mortgage  is  virtually  extinguished  or  paid. 

Let  us  now  proceed  to  the  objections,  which  go  to  the  very 
merits  of  the  bill.  And,  in  the  first  place,  as  to  the  mortgage  of 
the  25th  of  November,  1814,  made  by  John  Gordon  to  John 
Hobart  of  three  lots  of  land,  two  in  Westbrook  and  one  in  Cape 
Elizabeth,  for  the  payment  of  three  thousand  dottais.  The 
original  bill  insisted,  that  this  mortgage  was  upon  an  usurious 
consideration.  But  it  is  wholly  unnecessary  to  consider  that 
point,  or  another,  which  might  also  arise,  and  that  is^  if  usurious, 
whether  the  plaintiffi,  as  purchasers  of  the  equity  of  redemption 
of  Gordon,  could  avail  themselves  of  that  objection ;  or  whether 
the  plamtiffii  could  have  any  relief  in  equity,  without  ofieiing  to 
pay  the  amount  due ; — ^I  say,  it  is  unnecessary  to  consider  the 
one  point  or  the  other ;  because  the  plaintiffi  have  expressly,  b 
the  supplemental  proceedings,  waived  all  right  to  insist  upon  the 
usury. 

In  respect  to  this  mortgage,  two  questions  arise ;  first,  whether 
it  has  been  discharged  by  any  actual  payment  of  the  whole  sum 
due ;  secondly,  whether,  if  not  paid,  there  has  been  any  fore* 
closure  of  the  mortgage,  which  extinguishes  the  rights  of  the 
plainti&.  The  former  point  need  not  be  now  considered,  as  it 
is  more  proper  to  be  brought  before  the  Court  upon  a  report  to 
be  made  by  a  Master,  in  case  the  latter  point  is  against  the  de- 
fendants. 

It  is  admitted,  that  John  Hobart,  the  mortgagee,  took  posses* 
sion  of  all  the  mortgaged  premises  in  the  spring  of  1820,  and 
that  the  possession  has  ever  since  been  in  him,  and  those  who 
claim  under  him.  It  is  also  admitted,  that  Polly  Hobart  (one 
of  the  defendants),  in  a  suit  brought  against  John  Gordon  upon 
mortgage,  by  her,  as  executor  of  John  Hobart,  recovered  the 
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usual  conditional  judgment  in  the  Supreme  Court  for  Cumber- 
hod  Countj,  at  the  November  term,  1826,  for  the  possession  of 
tbe  mortgaged  premises,  unless  the  sum  of  ^3917  50,  due  on 
the  mortgage,  should  be  paid  within  two  months ;  and  that  the 
sum  not  being  so  paid  in  March,  1827,  a  writ  of  possession  issu- 
ed, upon  which  possession  was  delivered  to  the  executrix ;  and 
that  the  sum  of  $3917  SO  has  never  since  been  paid.    It  is  clear, 
that  this  judgment,  and  tbe  subsequent  possession,  are,  by  the 
laws  of  Maine,  a  good  foreclosure  of  the  mortgage  against  John 
Gordon.    But  it  appears,  that  long  before  this  judgment,  to  wit, 
on  the  18th  of  September,  1819,  John  Gordon  assigned  all  his 
tide  to  redeem  the  premises  to  Joseph  Welsh  and  Hezekiah 
Ayer,  under  whom  the  plaintiff  derive  title  to  the  same.   Unless, 
then,  this  judgment  can  operate  as  an  estoppel  or  foreclosure 
agaipst  all  persons  claiming  the  equity  so  assigned,  there  is  no 
ground  to  make  it  available  against  the  plaindffi.    Now,  it 
seems  to  me  very  clear  upon  principle,  that  tbe  judgment  can 
operate  as  a  bar  or  foreclosure  only  between  the  parties  to  that 
judgment,  and  those,  who  claim  subsequently  under  them.    As 
to  all  other  persons,  it  is  re$  inter  alios  acta.    It  would  be  a 
most  extraordinary  doctrine,  that  third  persons,  not  parties  to 
the  suit,  and  not  entided  to  make  themselves  parties,  should  be 
bound  by  such  a  judgment,  a  judgment,  which  would  compel 
them  to  pay  a  very  large  sum  of  money,  without  any  opportu- 
nity or  right  on  their  part  to  contest  the  debt,  or  its  amount. 
No  case  has  been  cited,  which  establishes  any  such  doctrine ; 
and  it  is  certainly  the  last,  which  a  court  of  equity  would  be  in- 
clined to  adopt  of  its  own  mere  motion.    The  judgment,  then, 
is  inoperative  against  the  plaintiffi  ;  and  the  subsequent  posses- 
sion under  it  is  a  possession  of  the  mortgagee,  not  subversive  of 
their  right  to  redeem. 

But,  then,  it  is  said,  that  the  right  of  redemption  of  the  mort- 
gagor, and  of  all  claimbg  under  him,  may,  by  tbe  local  laws 
(Act  of  5tb  February,  1821,  ch.  39)^  be  extinguished  and  fore- 
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closed,  DOt  merely  by  process  of  law,  but  by  the  mortgagee's 
taking  peaceable  and  open  possession  of  the  premises  mortgaged 
for  the  condition  broken  in  the  presence  of  two  witnesses ;  and 
that  the  possession,  under  the  writ  of  possession,  may  be  treated 
as  such  a  possession  in  the  presence  of  two  witnesses,  the  sheriff 
delivering  possession,  and  the  agent  of  the  executrix  receiving 
it.  But  this  would  be  a  most  strained  and  unnatural  coDstru&- 
tion  of  the  statute  ;  *and,  indeed,  wholly  repugnant  to  its  objects^ 
as  well  as  to  its  terms.  The  statute  puts  an  entry  by  process  of 
law  in  contradistinction  to  an  entry  in  the  presence  of  witnesses. 

As  to  the  other  mortgages,  viz.  that  of  the  27th  of  Novem- 
ber, 1815,  of  a  certain  wharf  and  flats  in  Westbrook,  and  that 
of  the  24th  of  November,  1817,  of  two  other  lots  of  land  in 
Cape  Elizabeth,  for  the  security  of  the  payment  of  $1600,  it  is 
necessary  to  say  a  few  words  only.  No  foreclosure  or  other 
extinguishment  of  the  equity  of  redemption  of  any  of  those  par- 
cels is  attempted  to  be  set  up  or  maintained.  They  are,  there- 
fore, clearly  redeemable  upon  the  payment  of  any  sums,  which 
may  be  now  due  on  the  same.  The  plainti£  contend,  that 
nothing  is  due ;  and  the  defendants  deny,  on  the  other  band, 
any  payment.  These  are  points  to  be  disposed  of  by  a  refer- 
ence to  a  Master  to  take  an  account  of  what  is  due  on  the  footing 
of  these  mortgages. 

It  may  be  proper,  before  closing  this  opinion,  to  notice  another 
objection  to  the  plaintiffi'  right  to  redeem  any  of  the  mortgaged 
premises  ;  and  that  is,  that  at  the  time  of  the  deed  of  convey- 
ance to  Jesse  Gordon,  in  1832,  by  Thackara  (which  is  the 
foundation  of  the  plaintifls'  title),  the  defendants  held  the  prem- 
ises under  an  adverse  possession,  and  consequently  that  that  deed 
was  inoperative.  The  only  answer  necessary  to  be  made  to  this 
objection  is,  that  the  possession  was  that  of  a  mortgagee  ;  and 
that  the  latter  can  never  be  permitted,  in  a  court  of  equity,  to 
set  up  any  adverse  possession  to  bar  the  title  of  his  mortgagor, 
or  of  purchasers  under  him,  to  redeem,  unless  that  possession 
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has  beeo  for  twenty  years,  and  thus  has  constituted  an  equitable 
bar  from  lapse  of  time. 

There  must,  therefore,  be  an  interlocutory  decree,  referring 
the  matter  to  a  Master,  to  report,  what  is  due  upon  the  footing 
of  all  and  each  of  the  mortgages,  making  all  due  charges  against, 
and  all  due  allowances  to  the  defendants. 


Abraham  F.  Howe  and  anotheb 
John  H.  Sheppabd,  Administrator  or  Ariel  Wood. 

Cborts  of  Eqaitj  follow  the  law  in  regard  to  matten  of  set-offi  unless  there  w 
■ome  intervening  natural  equity  going  beyond  the  statnte  of  let-off,  as 
where  there  are  mutual  credits  between  the  parties,  or  an  ezisUng  debt  on 
one  side,  which  constitutes  the  ground  of  a  credit  on  the  other  side. 

Joint  debts  cannot  be  set  off  against  separate  debts,  or  separate  debts  against 
joint  debts,  either  at  law  or  in  equity  ;  as  where  there  is  a  separate  debt 
due  from  a  partner,  and  a  joint  debt  due  to  the  partnership. 

QiMsre — If  in  a  case  of  mutual  credits  and  debts  in  the  $anu  right,  the  insol- 
vency of  either  party  will  create  such  an  equity  as  to  entitle  the  other 
party  to  a  set-off  against  the  debt  of  the  insolvent  party. 

Stmble.  That  a  Court  of  Equity  will  not  entertain  a  set-off  of  a  separate  debt 
of  one  partner  against  a  joint  debt  to  the  pmrtnership,  upon  the  ground  of 
the  insolvency  of  that  partner. 

The  mere  fact,  that  a  case  is  in  cooformity  with  the  principles  of  natural 
equity  and  justice  is  not  sufficient  to  bring  it  within  the  jurisdiction  of  a 
court  of  equity.  There  are  many  principles  of  natural  equity  and  justice, 
which  are  not  attempted  to  be  enforced  therein. 

Where  there  are  mutual  debts,  which  may  be  set  off  at  law  or  in  equity,  the 
right  of  set-off  is  extinguished  by  a  bond  fide  assignment  of  one  of  the 
debts. 

Howe  A  Howard  recovered  a  joint  judgment  against  Wood  in  1821 ;  Howe, 
for  himself,  and  as  attorney  of  Howard,  on  the  22d  of  September,  1830, 
assigned  the  judgment  to  the  United  States,  and  Howard,  on  the  30th  of 
October,  1890,  surrendered  all  his  interest  therein  to  Howe,  and  authoriied 
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hiju  to  tnuwfer  and  aasigo  the  same  for  his  own  benefit.  HM,  thai  then 
was  a  valid  assignment  of  the  joint  judgment  to  the  United  States,  and 
that  the  defendanti  who  was  the  administrator  of  Wood,  could  not  set  off 
against  it  a  debt  due  by  Howe  alone  to  Wood,  though  Howe,  erer  nnce 
the  debt  accrued,  bad  been  insolvent. 

This  was  an  action  of  debt,  brought  by  the  United  States,  and 
for  their  sole  benefit,  in  the  naine  of  Howe  b  Howard,  on  a 
judgment  recovered  by  the  said  Howe  b  Howard  against  Abiel 
Wood,  in  January,  1821,  which  judgment  the  said  Howe,  acting 
for  himself,  and  as  attorney  of  the  said  Howard,  on  the  22d  of 
September,  A.  D.  1830,  assigned  to  the  United  States,  and  the 
said  Howard,  on  the  30th  of  October,  1830,  assigned  all  his  in- 
terest therein  to  the  said  Howe,  and  authorized  him  to  dispose  of 
the  same  as  he  saw  fit. 

The  defendant,  on  the  death  of  the  said  Wood,  having  taken 
on  himself  the  defence  of  the  said  suit,  as  administrator,  was  de- 
faulted, and  paid  one  moiety  of  debt  and  interest  and  costs,  and 
was  now  heard  as  to  the  other  moiety  upon  the  following  agreed 
statement  of  facts : 

That  after  the  recovery  of  the  said  judgment  by  Howe  & 
Howard  against  the  said  Wood,  viz.  in  January,  1826,  the  said 
Wood  fully  paid  and  satisfied  a  judgment  recovered  in  October, 
1817,  by  Joseph  Kurd,  Jr.  against  Joseph  T.  Wood,  Abraham 
F.  Howe,  and  the  said  Abiel  Wood,  amounting  to  the  sum  of 
$13,056  damages  and  costs  of  suit,  which  judgment  was  ren- 
dered on  a  bond  executed  by  the  said  Joseph  T.  Wood,  as 
principal,  and  the  said  Abraham  F.  Howe  and  Abiel  Wood,  as 
sureties.  The  said  Joseph  T.  Wood  died  insolvent,  leaving  the 
said  judgment  wholly  unsatisfied,  and  the  said  Howe  has  never 
paid  the  said  Abiel  Wood  nor  his  said  administrator  any  part  of 
the  said  sum  so  paid  and  satisfied  by  the  said  Wood  for  the  said 
Howe,  and  that  the  said  Howe,  from  the  time  of  the  said  pay- 
ment to  the  present,  has  been  insolvent. 

And  the  said  adminbtrator  now  prays  to  have  allowed  to  him 
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SO  much  of  the  said  sum  paid  by  the  said  Wood  for  the  said 
Howe  as  afiuresaid,  as  shall  be  sufficient  to  meet  and  ofiset  one 
moiety  of  the  said  judgment  on  which  the  present  suit  is  brought. 

And  the  parties  agree,  that  if  the  Court  shall  be  of  opinion, 
that  the  said  administrator  can,  in  law  or  equity,  he  allowed  the 
offiet  aforesaid,  then  judgment  shall  be  entered  for  the  plaintiffi 
ibr  costs  only.  But  if  the  said  sum  cannot  be  allowed  as  afore- 
said, then  judgment  is  to  be  rendered  for  plaintiffi  for  the  moiety 
aforesaid,  with  costs. 

Ander$fnti  District  Attorney,  for  the  plaintiffi;  Sheppard^ 
prose* 

Stout  J»  The  present  suit  is  debt,  brought  against  the  de* 
fendant,  as  administrator  of  Abiel  Wood  ;  and  it  is  founded  on  a 
joint  judgment  recovered  by  Howe  b  Howard  against  Wood, 
in  January,  1821,  for  the  sum  of  $4514  07,  damage  and  costs 
of  suit.  Howe,  for  himself,  and  as  attorney  of  Howard,  on  the 
2Sd  of  September,  1830,  assigned  the  judgment  to  the  United 
States ;  and  Howard,  on  the  30th  of  October  of  the  same  year, 
surrendered  all  his  interest  therein  to  Howe,  and  authorized  him 
to  grant,  transfer,  and  assign  the  same  for  his  own  benefit. 
There  is  no  doubt,  therefore,  that  the  assignment  to  the  United 
States  is  sufficient  to  convey  the  interest  both  of.Howe  &  How-* 
ud ;  and  it  seems  admitted,  though  not  expressly  so  stated  in 
the  agreement  of  the  parties,  that  the  assignment  was  made  as 
collateral  security  for  certain  debts,  due  by  Howe  and  ethers  to 
the  United  States  on  judgment.  The  present  action  is,  there- 
fore in  &ct,  brought  for  the  sole  benefit  of  the  United  States. 

The  defendant,  as  administrator  of  Wood,  insists  upon  a  right 
to  set  off  a  debt  due  by  Howe  to  Wood,  under  the  following 
eiroamstances.  In  October,  1817,  one  Joseph  Hurd,  Jr.  re- 
covered a  judgment  against  one  J.  T.  Wood,  and  Howe  and 
Abiel  Wood,  for  0 13,056,  and  costs  of  suit,  founded  on  a  joint 
bond,  executed  by  J*  T.  Wood  as  principal,  and  by  Howe  and 
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Abiel  Wood  as  his  sureties.  J.  T.  Wood  died  insolvent ;  and 
in  January,  1826,  Abiel  Wood  paid  the  whole  judgment,  Howe 
being  then  and  ever  since  insolvent.  The  defendant,  as  admin- 
istrator of  Abiel  Wood,  insists,  that  the  moiety  of  the  judgment 
so  paid  by  Abiel  Wood  is  a  debt  due  to  him  by  Howe  ;  which  is 
not  denied.  He  farther  insists,  that  he  has  a  right  to  set  off  that 
debt  in  the  present  suit.  If  he  has  such  a  right,  either  at  law 
or  in  equity,  then  the  parties  agree  to  give  him  the  full  benefit 
of  it  in  the  present  action. 

In  the  first  place,  it  seems  very  clear,  that  the  debt  is  not  a 
good  set-off  at  law  ;  for  it  is  not  within  any  statute  of  set-off. 
A  several  debt  cannot  be  set  off  against  a  joint  debt ;  for  the 
debts  are  of  different  natures  and  in  different  rights.  Thb  is 
the  established  doctrine,  and  it  is  founded  in  reasoning  entirely 
satisfactory.  It  is  unnecessary  to  refer  to  the  authorities  at 
large,  by  which  it  is  supported ;  but  they  will  be  found  generally 
referred  to  in  the  case  o(  Jackson  v.  Robinson  (3  Mason  R.  145), 
and  Green  v.  Darling  (5  Mason  R.  208,  213).  The  case  of 
Kinnerky  v.  HossacJc  (2  Taunt.  R.  170),  fully  recognises  the 
general  doctrine,  and  excepts  such  cases  only,  where  there  is  a 
special  agreement  for  the  set-off. 

Then,  how  does  the  debt  stand  as  a  set-off  in  equity  ?  The 
known  rule  in  Courts  of  Equity  is,  that  they  follow  the  law  in  re- 
gard to  matters  of  set-off,  unless  there  is  some  intervem'ng  natu- 
ral equity  going  beyond  the  statutes  of  set-off,  which  constitutes 
the  general  basis  of  set-off  at  law.  Such  a  natural  equity  does 
arise,  where  there  are  mutual  credits  between  the  parties ;  or 
where  there  is  an  existing  debt  on  one  side,  which  constitutes 
the  ground  of  a  credit  on  the  other  side ;  or  where  there  b  an 
express  or  implied  understanding,  that  the  mutual  debts  shall  be 
a  satisfaction  or  set-off  pro  tanto  between  the  parties.  I  advert 
in  this  general  way  only  to  the  principles  of  Courts  of  Equity  on 
this  subject.  But  many  of  the  authorities  will  be  found  collect- 
ed in  the  learned  opinions  of  Mr.  Chancellor  Kent,  in  JDtiftcofi 
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V.  iyon  (3  John.  Ch.  R.  358,  359),  and  Dale  v.  Cooke  (4 
John.  Ch.  R.  1 1, 14) ;  and  also  in  the  Commentaries  on  Equity 
Jurisprudence,  (Vol.  ii.  ch.  37,  <J  1430  to  <J  1438).* 

Now,  in  the  first  place,  in  the  present  case  there  is  no  pre- 
tence to  say,  that  the  debt  due  to  Wood  from  Howe,  as  surety, 
was  a  debt  contracted  upou  the*  credit  of  the  joint  debt  duB  to 
Howe  &  Howard.  The  former  was  clearly  in  inviium,  and 
arose  upon  the  payment  of  the  judgment  upon  the  jomt  bond. 
The  debt  of  Wood  against  Howe  for  his  contributory  share  of 
the  joint  judgment,  was  a  debt  created  by  operation  of  law  ;  and 
arose  from  a  compukory  payment  by  Wood  of  that  judgment. 
The  debt,  on  which  that  judgment  was  founded,  was  prior  in  its 
origin  (at  least  as  far  as  we  can  see)  to  that  due  botn  Wood  to 
Howe ;  and,  therefore,  the  latter  could  not  be  a  credit  given  on 
account  of  the  former.  It  is  true,  that  the  payment  was  made 
by  Wood  at  a  later  period,  viz.  in  1836.  But  there  is  not  the 
slightest  proof,  that  the  parties  ever  agreed  to  consider  it  a  set- 
off to  the  joint  debt,  or  that  the  payment  was  a  credit  in  con- 
templation of  the  joint  debt.  So  that,  there  is  a  total  absence 
of  all  circumstances  to  raise  any  presumption,  that  this  was  a 
case  of  mutual  credit,  or  of  an  agreement  for  a  set-off;  and,  in 
this  view,  cadit  quesHo* 

Again.  This  is  the  case  of  an  attempt  to  set  off  a  several 
debt  of  one  partner  against  a  joint  debt  due  to  the  partnership. 
Now,  neither  at  law,  nor  in  equity,  can  such  a  set-off  be  main- 
tained upon  that  mere  footing.  The  partnership  was  not  liable 
for  the  separate  debt  of  one  of  the  partners ;  nor  bound  to  con- 
tribute towards  its  payment.  There  is  no  equity  to  compel  a 
partnership  to  pay  the  separate  debts  of  a  partner,  founded  upon 
the  mere  fact  of  that  relation.  On  the  contrary,  the  doctrine  is 
just  as  clear  in  equity,  as  at  law,  that  joint  debts  cannot  be  set 
off  against  separate  debts,  or  separate  debts  against  joint  debts ; 
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for  tbey  accrue  in  difierent  rights.  The  authorities  to  thb  point 
are  abundantly  clear,'  and  they  are  ably  summed  up  in  the  cases 
of  Duncan  v.  Lyon,  and  Dale  v.  CooJce,  akeady  referred  to. 
There  must  be  some  other  circumstances  creating  an  equity,  in 
order  to  justify  the  set-off. 

But,  then,  it  is  said,  that  here  Howe  is,  and  was  insolvent  at 
the  time  of  the  payment  of  the  joint  judgment  by  Wood,  and 
that  of  itself  creates  an  equity  for  a  set-off.  Whether,  in  a  case 
of  mutual  debts  in  the  same  right,  as  for  example,  mutual  joint 
debts,  or  mutual  separate  debts,  the  insolvency  of  either  party 
will  entitle  the  other  to  set  off  his  debt  against  the  debt  of  the 
insolvent  party,  without  any  other  intervening  equity,  m  a  poiot 
not  necessary  here  to  be  discussed  or  decided.  Natural  equity 
would  seem  persuasively  to  urge  such  a  set-off  in  such  a  case ; 
for  otherwise  the  insolvent  party  might  recover  his  whole  debt; 
and  the  other  party  might  recover  a  dividend  only,  or  indeed 
nothing.  Yet  there  is  great  reason  to  doubt,  even  in  such  a 
ease,  whether  the  courts  of  equity  in  England  ever  admitted  a 
set-off  founded  upon  the  mere  fact  of  insolvency.  In  ex  parte 
Prescott  (1  Atk.  R.  331),  Lord  HardtoicJce  affirmed  the  coa- 
tmry ;  and  said,  that  in  cases  of  bankruptcy,  before  the  statute 
of  5th  George  II.,  ch.  30,  if  there  were  eventual  debts,  the  ere* 
ditor  could  not  set  off  the  debt  due  to  him  against  the  debt  due 
from  him  to  the  bankrupt,  even  in  equity. 

But,  in  the  case  of  a  joint  debt,  the  same  reasoning  could  not 
apply  in  favor  of  the  set-off  of  the  separate  debt  of  one  of  the 
ptftners ;  at  least  not,  until  all  the  joint  debts  were  paid,  and  all 
the  equities  of  the  other  partner  were  satisfied.  For  it  is  a 
general  rule,  that  no  partner  has  any  separate  interest,  except  in 
the  surplus  of  the  partnership  property  after  the  payment  of  all 
the  joint  debts  and  other  equities.    If  there  should  be  such  a  sur- 


1  See  2  Story  Comm.  on  Equity,  ch.  37,  §  1437.    VulUamy  v.  AbUe, 
3  Meriv.  R.  617.    If ftitater  v.  iZatft,  AmUer  R.  407. 
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plni,  tfaen,  perhaps,  the  same  rule  might  be  applied,  as  in  cases 
of motiial  separate  debts.     So  Lord  Cowptr  held  in  Lwrd  Lanw 
borough  Y.  Janes  (1  P.  Will.  325),  where  his  Lordship  said ; ''  If 
A.  and  B.  are  joint  traders,  and  J.  S.  owes  A.  and  B.  on  their 
jobt  account  £100,  and  A.  owes  the  said  J.  S.  £100  on  his 
separate  account,  J.  S.  cannot  deduct  so  much  as  A.'s  proportion 
ct  the  £100  comes  to,  out  of  the  joint  debt ;  for  that  the  oor 
partnership  debts  of  A.  and  B.  are  to  be  fiiBt  paid  before  any  of 
the  separate  debts.    But,  if  there  be  a  surplus  beyond  what  will 
pay  the  partnership  debts,  then  out  of  A.'s  share  of  the  surplus, 
J*  S*  may  deduct  the  separate  debt  of  A."    Lord  HardvfMse^ 
m  ex  parte  Edmonds  (1  Atk.  R.  100),  appears  to  hare  been 
swayed  by  the  same  reasoning,  as  was  Lord  Laughbaraugh  io 
eff  parte  Quintin  (3  Yes.  248).     In  ex  parte  Twogood  (11 
Yes.  517),  Lord  Eldan  appears  not  satisfied  with  these  latter 
decisiotts ;  and  Sir  ffm.  Chanty  in  Addie  v.  Knight  (2  Meiir* 
R.  116),  approved  Lord  EUan^s  doctrine.    Mr.  Chancellor 
Kent  has  also  given  the  weight  of  his  own  authority  on  the  same 
side,  in  Dale  y.  Cooke  (4  John.  Ch.  R.  11,  14).    The  strong 
inclioetion  of  my  mind  is,  that,  according  to  the  present  course 
of  decisions.  Courts  of  E^ity  in  England  will  not  entertain  a 
set-off  of  a  separate  debt  of  one  partner  agunst  a  joint  debt  due 
to  the  partnership,  upon  the  mere  ground  of  the  insolvency  of 
that  partner;  for  it  must  necessarily  involve  a  settlement  of  all 
the  partnership  debts,  and  an  ascertainment  of  all  the  partner- 
ship equities,  before  any  relief  can  be  given.    That  was  mani« 
feitly  the  opinion  of  Lord  Hardwicke  in  ex  parte  Prescott  (1 
Atk.  R.  231)  ;  and  it  seems  confirmed  by  the  opinion  of  the 
same  learned  Judge,  in  Bishop  v.  Onirch  (3  Atk.  R.  691), 
and  by  Lord  Eldony  in  ex  parte  Twogood  (1 1  Yes.  R.  517).  I 
am  aware,  that  the  case  of  Simson  v.  Hart  (14  John.  R.  63)  is 
apparently  the  other  way,  and  affirms,  that  insolvency  does,  or 
may  constitute  a  sufficient  equity  to  entitle  a  party,  who  is  a 
creditor  upon  a  joint  judgment,  to  set  off  that  judgment  against 
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a  separate  judgment  debt  due  by  him  to  one  of  the  joint  judgment 
debtors,  both  of  the  latter  being  insolvent.  The  ground  of  the 
decision  seems  to  have  been,  that  the  party  having  the  joint 
judgment,  and  who  applied  for  the  relief,  had  the  sole  interest 
in  that  judgment,  and  might  urge  it  against  either  of  the  joint 
judgment  debtors ;  and  therefore  might  set  it  off  against  the  sep- 
arate debt  of  either,  to  prevent  a  manifest  and  unconscionable  in- 
jury, which  he  might  otherwise  sustain.  That  ground  would  not 
apply  in  the  present  case ;  for  here,  Howe  &  Howard  bad  a 
joint  interest  in  the  judgment  in  their  fevor ;  and  Howe  alone 
could  not  insist  upon  a  right  to  apply  it,  \nthout  the  consent  of 
Howard,  in  discharge  of  his  own  separate  debt,  as  the  judgment 
was  a  joint  security  for  the  benefit  of  both  partners.  To  bring 
the  present  case  within  the  range  of  the  principles  in  Simson  v. 
Barty  it  should  appear,  either  that  Howe  was  the  sole  owner  of 
the  joint  judgment  at  the  time,  when  the  set-off  was  claimed,  or 
that  both  Howe  ii  Howard  then  assented  to  an  allowance  of  the 
set-off. 

The  decision  in  Simson  v.  Hari  (14  John.  R.  63),  carries 
with  it  the  appearance  of  being  in  conformity  to  the  principles 
of  natural  equity  and  justice.  But  this  alone  is  not  sufficient 
to  bring  the  case  within  the  jurisdiction  of  Courts  of  Equity  for 
relief;  since  there  are  many  principles  of  natural  equity  and 
justice,  which  are  not  attempted  to  be  enforced  therein.  I  have 
not  been  able  to  satisfy  my  own  mind,  that  any  such  general 
principle  of  relief,  by  way  of  set-off,  has  been  administered  in 
Courts  of  Equity,  founded  upon  the  mere  insolvency  of  the 
party,  as  that  case  supposes.  On  the  contrary,  after  no  incon- 
siderable research,  I  felt  myself  compelled  to  come  to  a  very 
different  (though  not  to  an  opposite)  conclusion,  in  Green  v. 
Darling  (5  Mason  R.  145).  My  subsequent  researches,  which 
have  been  more  extensive,  have  not  enabled  me  to  detect  any 
error  in  that  opinion,  or  to  find  in  English  jurisprudence  a  single 
dedsion,  which  countenances  any  such  equity  for  a  set-off.    In 
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the  elaborate  judgments  of  Mr.  Chancellor  Kentj  where  the  sub* 
ject  has  several  times  undergone  a  very  full  review,  both  of  prin- 
ciples and  authorities,  there  is  a  total  silence  on  the  same  point. 
Stilly  however,  I  desire  not  to  be  concluded  on  that  point,  as 
this  cause  may  well  be  disposed  of,  without  resting  at  all  upon 
that  ground. 

In  the  present  case,  the  right  of  set-off  could  not  ezbt  against 
Howe  and  Howard,  so  long  as  the  latter  possessed  any  interest 
in  the  judgment.  When  that  judgment  was  assigned  to  the 
United  States,  the  latter  were  clothed  with  all  the  rights  and 
interests  of  the  paitnership,  provided  the  assignment  made  by 
Howe  in  his  own  name  and  in  Howard's  name,  was  an  operative 
conveyance  as  to  both ;  that  is,  provided  Howe  had  authority 
from  Howard,  to  make  the  assignment.  That  he  was  without 
such  an  authority,  is  no  where  asserted  in  the  statement  of  facts, 
and  is  not  to  be  presumed ;  and  the  subsequent  paper  executed 
by  Howard  to  Howe,  relinquishing  all  interest  in  this  judgment, 
and  authorizing  Howe  to  transfer  it  for  his  own  benefit,  would 
seem  to  amount  to  strong  proof  of  a  prior  authority,  given  by 
Howard,  or  of  a  subsequent  ratification  of  the  assignment  by  him. 
In  either  view,  it  would  bind  both  Howe  and  Howard.  And 
even  if  it  were  invalid  as  to  Howard's  interest,  it  was  a  good 
assignment  of  Howe's  interest  in  the  judgment,  and  bound  him 
in  equity  to  procure  a  relinquishment  of  Howard's  share,  which 
be  subsequently  did  obtain ;  and  so,  as  to  Howe,  in  the  final 
event,  the  whole  judgment  became  vested  by  assignment  in  the 
United  States. 

Now,  upon  this  posture  of  the  case,  it  seems  to  me  very  clear, 
that  the  right  of  set-off  on  the  part  of  Wood  b  gone,  or  rather 
never  had  any  real  existence.  That  right  was  not  an  equity, 
attached  to  the  origbal  judgment  of  Howe  and  Howard.  It  was 
a  right,  which  at  most  could  be  asserted  against  Howe  only,  when 
he  should  become  the  exclusive  owner  in  law  or  equity  of  that 
judgment,  and  while  be  was  so  owner.    The  assignment  of  that 
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judgment  to  the  United  States  extingubbed  all  the  legal  and 
equitable  interest  of  Howe  as  well  as  of  Howard  in  it ;  and  tbe 
United  States  became  band  fide  purchasers  of  it,  for  a  valuable 
consideration.  The  equity  of  tbe  United  States,  then,  is  both 
prior  in  point  of  time,  and  better  io  point  of  right  than  that  of 
Wood,  in  regard  to  the  judgment.  Where  there  are  mutual 
debts,  which  maj  be  set  off  in  law  or  in  equity,  I  take  it  to  be 
clear,  that  the  right  of  set-off  is  extinguished  by  a  Inma  fidt 
assignment  of  one  of  the  debts.  In  the  present  case,  from  tbe 
statement  of  facts  I  cannot  find,  thdt  there  ever  was  a  moment, 
in  which  Howe  was  the  exclusive  owner  of  the  joint  judgment ; 
and  unless  he  was,  there  never  could,  according  to  the  principles 
already  stated,  exist  a  right  in  Wood  to  set  off  his  separate  debt 
against  the  joint  judgment  at  law  or  in  equity.  It  seems  to  me, 
therefore,  that,  according  to  the  agreement  of  tbe  parties,  tbe 
plaintiffi  are  entitled  to  judgment. 


CIRCUIT  COURT  OF  THE  UNITED  STATES, 


iFaH  eftmit 


NSW   HAMP8HIBE,    OCTOBER  TEBM,    1836^  AT  EXETEB. 


D-,__  (  Hon.  JOSEPH  STORT,  AsMciate  Jastiee  of  the  Sapreme 
uFORi  J  ^^^  MATTHEW  HARVEY,  District  Judge. 


Court. 


Isaac  D.  Parsons,  m  Error 
Robert  R.  Hunter,  Consul,  8z;c. 

Under  the  Conralar  Act  of  1803,  eh.  62,  §  4,  the  penalty  of  (500  for  not 
depositing  the  ship's  register  with  the  oonsul,  on  arriTal  in  a  fereign  port, 
must  he  sued  for  witiiin  two  jears,  the  limitation  prescribed  by  the  Act  of 
1790,  ch.  36,  §  31,  it  not  being  a  revenue  law  within  the  meaning  of  the 
Act  of  1804,  ch.  40,  §  3. 

Stmhlet  that  an  information  does  not  lie  for  such  penalty ;  but  an  action  of 
debt*  in  the  name  of  the  oonsul  is  the  proper  remedy. 

8tmH€f  that  any  voluntary  arrival  in  a  foreign  port,  in  the  course  of  the 
voyage,  although  for  advices  only,  and  not  the  port  of  final  destination,  is 
within  the  purview  of  the  Act. 

Intormation  for  the  penalty  of  $500  for  not  depositing  the 
ship's  re^ster,  8z;c.  vrith  the  consd  of  fhe  United  States,  on  arri- 
val in  a  foreign  port,  contrary  to  the  Consular  Act  of  28th  of 
February,  1803,  ch.  6S,  ^  4.    The  parties  in  the  Court  below, 
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the  District  Court  of  New  Hampshire,  agreed  to  the  foUowio; 
statement  of  facts. 

That  Robert  R.  Hunter,  Esq.,  is  the  lawful  accredited  Amer- 
ican consul,  resident  at  the  port  of  Cowes,  b  the  Isle  of  Wight, 
and  the  dependencies  thereof.    That  the  said  Isle  of  Wight,  is  a 
foreign  port.    That  the  said  Isaac  D.  Parsons  was,  on  the  5th 
day  of  August,  A.  D.  1832,  Master  of  a  certam  ship,  called  the 
Olive  and  Eliza.    That  the  said  ship  then  belonged,  and  was 
owned  by  citizens  of  the  United  States.    That  the  said  Parsons 
sailed  the  ship  to  Matanzas,  in  the  bland  of  Cuba,  whence  be 
took  in  a  cargo  of  sugars,  consigned  to  a  certain  mercantile  bouse 
in  the  city  of  Liondon,  in  the  United  Kingdom  of  Great  Britain 
and  Ireland.    That  as  he  was  directed  by  his  consignees  at  the 
city  of  London,  the  7th  day  of  August  A.  D.  1832,  on  his  way 
from  Matanzas  to  the  city  of  London,  touched  at  Cowes,  in  the 
Isle  of  Wight  aforesaid  for  advices,  that  he  neglected  to  deposit 
the  register  of  the  said  ship,  with  the  American  consul  at  that 
place.    That  this  was  not,  but  that  London  was,  his  port  of 
destination.    That  he  touched  at  the  port  of  Cowes  merely  for 
advices,  and  for  no  other  cause.    That  he  made  no  entry  at  the 
last  mentioned  port.     That  he  arrived  in  the  harbor  thereof  on 
Sunday  morning,  the  7th  day  of  August  aforesaid,  and  left  the 
said  port  for  London  on  Monday  morning,  the  8th  day  of  the 
said  August ;  at  which  last  place,  he  arrived  m  safety,  made  a 
legal  report  and  entry  at  the  custom  house  of  the  said  city  of 
London,  and  deposited  the  register  of  the  said  ship  Olive  and 
Eliza,  with  Mr.  Aspinwall,  the  American  consul,  at  the  port  of 
London  aforesaid,  which  said  register  remained  with  the  said 
consul,  till  he  obtained  a  clearance  of  the  said  ship  at  the  said 
custom  house,  for  her  return  to  the  United  States  aforesaid.     If 
the  Court,  upon  the  above  statement  of  facts,  shall  be  of  opinion, 
that  the  said  Isaac  has  ittcurred  the  penalty  mentioned  in  the 
said  information,  then  judgment  shall  be  rendered  against  the  said 
Parsons,  for  the  sum  of  five  hundred  dollars  and  costs — other- 
wise, the  United  States  shall  become  nonsuit. 
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Upon  these  facts,  the  District  Court  gave  judgment  for  the 
penalty,  in  favor  of  the  United  States;  and  upon  that  judgment, 
the  present  writ  of  error  was  brought  by  the  original  defendants 

The  cause  was  argued  by  C  JS.  Goodrich^  for  the  plaintiff  in 
enor,  and  by  Hah^  District  Attorney,  for  the  defendant  in  error. 

Stort  J.  The  Act  of  1803,  ch.  62,  ^  4,  makes  it  the  duty 
of  every  master  of  a  ship,  belonging  to  citizens  of  the  United 
States,  *'  on  his  arrival  at  a  foreign  port,  to  deposit  his  register, 
sea-letter  and  mediterranean  passport,"  with  the  consul  at 
such  port,  if  any  there  be ;  and  in  case  of  refusal  or  neglect  of 
the  master  to  deposit  such  papers,  he  is  ^'  to  forfeit  and  pay  6ve 
hundred  dollars,  to  be  recovered-  by  the  said  consul,  &cc.  in  his 
own  name,  for  the  benefit  of  the  United  States,  in  any  Court  of 
competent  jurisdiction."  There  is  no  question,  but  that  an 
action  of  debt  in  the  name  of  the  consul  would  lie  for  the  recov- 
ery of  the  penalty.  But  the  present  is  an  information  of  debt, 
in  which  the  District  Attorney  '^  comes  into  Court  and  in  the 
name  of  Robert  P.  Hunter,  consul  of  the  United  States  for  the 
port  of  Cowes,  Isle  of  Wight,  and  the  dependencies  thereof, 
who  sues  for  the  benefit  of  the  United  States,  gives  the  Court 
to  understand,  be."  And  one  of  the  questions  raised  upon  this 
writ  of  eiTor  is,  whether  an  information  in  such  a  form  lies  in  this 
case. 

Upon  the  noore  general  question  presented  by  the  facts  I  own, 
that  I  have  felt  no  inconsiderable  doubt  and  difficulty.  It  ap- 
pears, that  the  ship  voluntarily  arrived  at  Cowes,  having  on 
board  a  cargo  destined  for  London,  and  remained  there  for  one 
whole  day,  and  then  departed  for  London.  The  sole  object  of 
the  touching  at  Cowes  was  for  advices,  and  no  entry  was  made 
at  .the  custom  house  there.  The  master  did  not  deposit  his  re- 
gister, &c.  with  Hunter,  the  American  consul  at  Cowes ;  and  the 
question  is,  whether  under  such  circumstances  the  forfeiture  has 
been  incurred.     The  statute  in  express  terms  declares,  that 
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every  master  of  an  American  ship  "  on  his  arrival  at  a  foreign 
port/'  shall  deposit  his  papers ;  and  if  by  this  is  meant  a  mere 
technical  arrival  in  a  foreign  port,  it  is  not  denied,  that  the 
penalty  has  been  incurred.  But  the  argument  for  the  pluntiff 
in  error  is,  that  by  **  arrival ''  the  statute  does  not  mean  a  mete 
coming  within  the  limits  of  a  port,  but  a  coming  into  the  port 
for  the  lading  or  unlading  of  goods,  or  for  other  purposes  of 
trade,  and  making  an  entry  there ;  and  that  a  mere  touching  at 
a  port  for  advices  or  orders,  or  to  ascertain  the  state  of  the 
market,  is  not  an  '^  arrival "  in  the  sense  of  the  statute.  In 
support  of  the  argument  the  case  of  Hopefid  Tylers  CcmnJ,  ▼• 
John  White,  before  the  District  Judge  of  Maine  at  December 
Term  1834,  has  been  cited ;  and  it  must  be  admitted,  that  the 
decision  has  been  drawn  up  with  great  care  and  ability  by  that 
learned  Judge,  and  is  directly  in  point.  '  It  is,  however,  en- 
countered, on  the  present  occasion,  by  the  opposing  opinioD  of 
my  learned  brother,  the  District  Judge  of  New  Hampshire,  who 
has  not  hesitated  to  declare,  that  whenever  the  master  of  a  ship 
voluntarily  enters  a  foreign  port,  whether  it  be  the  port  of  final 
destination  or  not,  and  anchors  his  ship,  and  there  waits  either  a 
longer  or  a  shorter  time  and  for  any  purpose  whatsoever,  it  is 
an  arrival  at  a  foreign  port  within  the  meaning  of  the  statute. 

That  this  latter  opinion  is  in  exact  c(»ncidence  with  the  literal 
import  of  the  terms  of  the  statute  will  not  be  disputed ;  and  the 
real  difficulty  in  the  case  is  to  find  in  the  language  the  just  ma- 
terials for  a  more  liberal  construction,  suited  to  the  common  exi- 
gencies of  commerce  and  navigation.  There  is  no  doubt,  that 
the  term  '^  arrival "  is  sometimes  used  in  our  revenue  and  navi- 
gation laws  in  the  common  sense  of  coming  into  a  port,  and 
sometimes  in  the  sense  of  coming  into  a  port  of  entry  or  destina- 
tion for  particular  objects  connected  with  the  voyage.  No  uni- 
versal rule  of  construction,  therefore,  can  be  adopted,  which  is 
applicable  to  all  cases ;  and  we  must  be  governed  mainly  in  the 
interpretation  of  the  word  by  the  particular  context,  with  which 
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it  Stands  coonected.  That  was  the  view  entertained  by  this 
Court  in  the  case  of  United  States  v.  Shackfard  in  Errcr^ 
(5  Mason  R.  445).  But,  I  tbink^  I  may  say,  that  unless  there 
be  something  in  the  context,  which  deflects  the  word  from  its 
ordinary  meaning,  and  shows  a  clear  intention  to  use  it  in  a 
more  general  or  a  more  limited  sense,  the  former  ought  to  pre- 
vail. That  the  construction  given  to  the  statute  by  the  Judge 
of  the  District  Court  of  Maine  is  eminently  calculated  to  facili- 
tate the  operations  of  commerce  and  navigation  I  readily  admit; 
and  the  reasons  urged  by  him  are  of  great  cogency  to  sustain  bis 
interpretation,  that  the  term  "  arrival "  means  arrival  at  a  vol- 
untary port  of  destination  for  purposes  of  trade.  But  the  diffi- 
culty is  to  find  any  such  purposes  either  avowed  or  implied  by 
the  language  of  the  statute.  Cowes  was  a  port  of  destinationi 
though  not  of  final  destinatbn.  The  arrival  there  was  voluntary 
and  intentionali'and  constituted  a  iemdmu  of  the  voyage  for  the 
purpose  of  receiving  or  waiting  for  advices.  Suppose  the  ship 
had  remained  there  ten  or  twenty  days,  waiting  for  advices, 
would  the  case  have  been  without  the  sutute?  If  the  object  of 
the  statute  is  to  ascertain  the  genuineness  of  the  character  of 
vessels  professing  to  be  American,  or  that  they  have  at  all  times 
on  board  the  proper  American  papers,  that  policy  would  be 
equally  promoted  by  requiring  the  production  of  the  papers  m 
ill  cases  of  a  voluntary  arrival.  If  the  protection  of  all  vesselSi 
bearing  the  American  flag,  as  such,  cm  their  arrival  in  foreign 
ports,  be  the  object  of  the  statute,  whenever  their  title  to  pro- 
tection is,  or  may  be  vouched  by  a  public  officer  or  consul,  then 
it  equally  applies  to  every  case  of  a  voluntary  airivah  But  I 
do  not  profess  to  see,  from  the  terms  of  the  act,  what  is  the 
main  policy,  on  which  this  particular  provision  is  founded.  The 
case  stands  naked  upon  the  dry  terms  of  the  section  ;  and  I  feel 
great  embarrassment  m  limiting  those  terms  to  an  arrival  in  the 
ibreign  port  for  the  purpose  of  trade.  In  the  view,  however, 
which  I  take  of  the  present  case,  it  b  not  absolutely  necessary 
to  decide  this  question. 
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The  other  question  already  suggested,  whether  this  is  a  case, 
in  which  an  inforniatioa  lies,  b  one,  upon  which  I  have  6r  less 
difficulty.  The  statute  has  prescribed  no  form  of  action  for  the 
recovery  of  the  penalty.  An  action  of  debt  is  the  known,  and 
usual  remedy  for  penalties,  when  the  suit  is  brought  by  a  private 
person.  An  information  of  debt  for  a  penalty  doubtless  lies  in 
all  cases,  where  the  government  sues  for  a  penalty  in  whole  at 
in  part.  But  it  is  a  prerogative  remedy.  I  have  not  been  able 
to  find  a  single  case,  where,  independent  of  some  statute  provis- 
ion, any  information  for  a  penalty  has  been  brought  or  main- 
tained by  a  private  person  in  his  own  name  alone.  In  Bacon's 
Abridgment  (A),  it  is  said  that  ^'  where  by  many  penal  statutes 
the  prosecution  upon  them  is  by  the  acts  themselves  limited  to 
be  by  bill,  plaint,  information  or  indictment,  there,  without  doubt, 
the  prosecution  may  be  by  inibrmadon,  as  well  as  by  any  other 
of  thes€(,  methods.  Also  of  common  right  such  an  information, 
or  an  action  in  the  nature  thereof,  may  be  brought  for  o&noes 
against  statutes,  whether  they  be  mentioned  by  such  statutes  or 
not,  unless  other  methods  of  proceeding  be  particularly  appoint- 
ed, by  which  all  others  are  impliedly  excluded."  ^  To  language 
so  general,  general  verity  only  can,  at  most,  be  attributed.  It  is 
clear,  that  in  cases  of  penal  statutes,  if  the  whole  or  a  part  of  the 
penalty  is  given  to  the  crown,  an  information  will  lie.  But  there 
the  king  sues  praprio  jure^  in  his  own  name.  That  a  private 
informer  or  other  private  person  may  sue  by  information  *^  of 
common  right "  for  a  penalty,  independent  of  any  statute  au- 
thority, requires  some  authority  to  support  it.  Mr.  Justice 
BlacJcstane  (4  Black.  Comm.  308),  says ;  ^'  Infonnations  are 
of  two  sorts,  those,  which  are  partly  at  the  suit  of  the  king  and 
pardy  at  that  of  a  subject ;  and  secondly,  such  as  are  only  in  the 


^  See  also  Hawkins  PL  Crown  by  Curwood,  Cb.  26,  §  2,  §  17 ;  Bac. 
Abridg.  Actions  Qui  Tarn.  A;  Com.  Dig.  Action  upon  Statute  F,  1 ;  Id. 
Information  A,  3. 
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Dime  of  the  king.  The  fonner  are  usually  brought  upon  penal 
statutes,  which  inflict  a  penalty  upon  the  conviction  of  the 
oflender,  one  part  to  the  use  of  the  king,  and  another  to  the  use 
of  the  informer."  So  that  an  information  b  the  name  of  a  pri- 
vate person  alone  seems  not  to  have  been  deemed  by  that 
learned  oommentator  to  be  a  process  known  to  the  common 
law.  By  the  Statute  of  18  Elizabeth,  ch.  5,  ^  1,  it  is  pro- 
vided **  That  none  shall  be  admitted  or  received  to  pursue 
agabst  any  person  or  persons  upon  a  penal  statute,  but  by  way 
of  information  or  original  action,  and  not  otherwise ; "  which 
seems  to  authorize  by  implication  the  suing  by  information  on 
penal  statutes  generally.  But  this  is  merely  by  force  of  the 
statute. 

In  the  present  case  the  suit  is  required  to  be  brought  exclu- 
avely  in  the  name  of  the  consul  for  the  benefit  of  the  United 
States.  It  is,  therefore,  to  be  treated  as  a  private  suit,  and  not 
as  a  prerogative  suit.  And  I  can  perceive  no  ground,  upon 
which  the  District  Attorney  is  ex  officio  entitled  to  proceed  by 
way  of  information  in  the  name  of  the  consul  for  the  benefit  of 
the  United  States.  The  consul  must  sue  in  his  own  name ;  and 
not  under  the  protection  of  the  District  Attorney. 

But  the  case  need  not  be  disposed  of  upon  this  point ;  for 
there  b  another  objection,  which  in  my  judgment  is  clearly  fatal. 
The  Act  of  1790,  ch.  36.  ^  31,  provides  that  **  no  person  shall 
be  prosecuted  for  any  fine  or  forfeiture  under  any  penal  statute, 
unless  the  indictment  or  information  for  the  same  shall  be  found 
or  instituted  within  two  years  from  the  time  of  committing  the 
ofience  or  incurring  the  fine  or  forfeiture."  Tbe  Act  of  1804, 
cb.  40,  ^  3,  provides  that  *^  any  person  or  persons  guilty  of 
any  crime  arising  under  the  revenue  laws  of  the  United  States, 
or  incurring  any  fine  or  forfeiture  by  breaches  of  tbe  said  laws, 
may  be  prosecuted  be,  provided  the  indictment  or  information 
be  found  at  any  time  within  five  years  after  committing  the 
Q&nce,  or  incurring  the  fine  or  forfeiture."     It  appears  to  me, 
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that  the  act,  on  which  the  present  mfoitnation  is  feunded,  is  in  no 
just  sense  a  revenue  law ;  and,  therefore,  if  the  present  bfimna- 
tion  be  maintainable  at  all,  it  can  be  so  only,  if  brought  within 
two  years  after  the  penalty  was  incurred.  The  statement  of 
ftcts  finds  the  ofience  was  committed,*  if  at  all,  between  the  5ch 
and  7th  day  of  August,  1832,  The  infonnatioa  was  not  filed 
until  the  March  Term  of  the  District  Court  1835 ;  so  that  the 
two  years  had  then  fully  elapsed.  In  suits  on  penal  statutes,  the 
statute  of  limiuitions  need  not  be  pleaded  ;  but  may  be  taken 
advantage  of  under  the  general  issue.^  A  fortiorif  it  constitutes 
a  good  bar  upon  a  statement  of  facts  agreed  by  the  parties,  when 
the  facts  establish,  that  no  suit  lies  from  the  lapse  of  time. 

Upon  this  last  ground  the  judgment  must  be  reversed ;  but 
without  costs. 

I  am  authorized  to  say,  that  the  point  as  to  the  statute  of 
limiutions  was  not  made  before  the  District  Judge ;  and  dwt 
the  point,  whether  an  information  would  lie  was  ccmsidered 
doubtful  by  him  ;  and  that  he  yielded  his  opinion  to  the  sugges- 
tion,  that  it  was  the  usual  form  of  the  suit  in  Maasaohusetts. 


The  United  States 
Sahuel  Cushman,  Administiutob  of  John  Abbott. 

Where  a  joint  and  several  bond  was  given  for  duties  at  the  costom  honee, 
and  afterwards  *a  joint  judgment  was  obtained  against  aU  the  obligors  (tlie 
principal  and  sureties) »  and  then,  one  of  the  obligors  (a  surety)  died ;  and 
the  survivors  became  insolvent ;  it  was  HeUL,  that  the  United  States  were 
entitled  to  maintain  a  suit  in  equity  for  the  recovery  of  the  debt  out  of  the 
assets  of  the  deceased  judgment  debtor,  whose  estate  was  also  insolventi 
in  virtue  of  their  general  priority  in  cases  of  insolvency. 

>  BuUer  Nisi  Prias,  195. 
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io  aach  a  caae,  oa  between  the  United  Staiea  ui4  the  oblifora  on  the  dutj 
bond,  all  of  them  are  deemed  principal  debtora. 

Where  aaretiea  bind  themaelvea  jointly  and  aeverally  as  principala  in  a  bond, 
there  ia  no  difference,  aa  to  their  liability  in  equity  for  the  debt,  between 
them  and  the  principal  debtor,  for  whom  they  are  aaretiea. 

StmUtf  that  a  joint  judgment  is  no  bar  at  law  to  a  aeparate  anit  againat  one 
of  the  obligora  on  a  joint  and  several  bond,  or  against  hia  personal  re- 
preaentatiTca.  The  joint  judgment  only  bare  the  joint  remedy  in  such  caae, 
-and  not  the  aeverd  remedy. 

Bux  in  Equity^  by  the  United  States,  against  Samuel  Cush- 
man,  administrator  of  John  Abbott. 
The  parties  agreed  to  the  following  statement  of  facts : 
On  25th  Febniary,  18^28,  Willis  Barnabee,  with  J.  N.  Sher- 
burne and  John  Abbott  as  sureties,  made  their  joint  and  several 
bond  to  the  United  States,  in  the  sum  of  $2400,  conditioned  to 
pay  certain  duties  on  or  before  the  25Kh  August,  1829,  due  on 
goods  imported  by  the  said  Bamabee.    On  28tb  August,  1829, 
a  joint  suit  against  the  said  obligors  was  commenced,  and  judg- 
ment rendered  thereon  on  the  8th  October,  1829,  in  favor  of  the 
United  States,  for  $918  53  debt,  and  $27  06  cost.    In  May, 
1834,  the  aforesaid  Willis  Bamabee  applied  for  a  discharge  from 
the  above-named  judgment,  in  pursuance  of  certain  insolvent 
laws  of  the  United  States — a  bearing  was  had  before  the  com- 
missioners appointed  under  the  said  laws  for  the  District  of  New 
Hampshire,  and  the  result  of  this  investigation  was  forwarded 
to  the  Secretary  of  the  Treasury  Department.    After  which 
bearing  and  report,  the  Secretary  of  the  Treasury  for\ivirded  to 
the  said  Bamabee  a  letter  in  the  following  words :    ''  Treasury 
Dagartment,  June  18th,  1834.    Sir,  your  case  has  been  decided, 
and  the  warrant  for  your  release  from  your  debt  to  the  Govera- 
mtnt  will  be  issued,  and  the  duplicates  of  the  same  prepared 
and  transmitted  to  the  Attomey  of  the  United  States  for  your 
district  without  delay.    Signed,  R.  B.  Taney,  Secretary  of  the 
TVeasuiy." 
On  the  same  18th  of  June,  the  Secretary  of  the  Treasury  for- 
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warded  to  the  District  Attorney  of  New  Hampshire^  a  dischaige 
in  the  following  words :  "  To  all  to  whom  these  presents  shall 
come,  I,  Roger  B.  Taney,  Secretary  of  the  United  States,  send 
greeting  ;  Whereas  Willis  Barnabee,  of  Portsmouth,  in  the  dis- 
trict of  New  Hampshire,  has  presented  his  petition  to  the  Secre* 
tory  of  the  Treasury  of  the  United  States,  to  b^  released  from 
certain  debts  due  by  him  to  the  United  States  on  the  1st  day  of 
January,  1831  ;  and  a  report  in  writing  of  the  circumstances  of 
the  case  hairing  been  transmitted  to  the  said  Secretary  by  the 
oommbsioners  of  insolvency  for  said  district,  pursuant  to  the  pro- 
vision of  the  statute  of  the  United  States,  passed  the  second  day 
of  March,  1831,  entitled,  ^  An  act  for  the  relief  of  certain  insol- 
vent debtors  of  the  United  States.'  And  whereas  I,  the  said 
Secretary  of  the  Treasury,  having  maturely  considered  the  said 
petition  and  report,  and  it  being  proved  to  my  satisfaction,  that 
the  said  Willis  Barnabee  was,  on  the  first  day  of  January,  1831, 
a  debtor  to  the  United  States,  in  a  sum  of  money  which  he  is 
unable  to  pay ;  that  he  hath  done  no  act  firaudulently  to  deprive 
the  United  States  of  their  legal  priority,  that  he  has  not  been 
guilty  of  any  fraud,  nor  made  any  conveyance  of  his  estate,  real 
or  personal,  in  trust  for  himself,  or  with  an  interest  to  deGraud 
the  United  States,  or  whereby  to  expect  any  benefit  or  advantage 
to  himself  or  family.  Now,  therefore,  know  ye,  that  I,  the  said 
Secretary  of  the  Treasury,  in  consideration  of  the  premises,  and 
by  virtue  of  the  power  and  authority  vested  in  me  by  the  afore- 
said statute,  and  by  an  act  of  Congress,  entitled '  An  act  in  ad- 
dition to  an  act  for  the  relief  of  certain  insolvent  debtors  of  the 
United  States,'  approved  the  14th  day  of  July,  1832,  and  by 
virtue  of  an  act  of  Congress,  to  revive  and  amend  the  aforesaid 
acts,  approved  June  7th,  1834,  do  hereby  decide  to  release  the 
said  Willis  Barnabee  from  hb  said  debt,  upon  condition  that 
John  N.  Sherburne  and  John  Abbott,  the  sureties  of  the  said 
Willis  Barnabee,  shall  file  with  the  Secretary  of  the  Treasury, 
then*  consent,  in  writing,  that  the  privileges  of  the  said  acts  may 
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be  extended  to  him,  the  said  Willis,  without  any  prejudice  to 
their  liability ;  and  provided  that  the  right  of  the  United  States 
to  have  applied  to  the  said  debt  all  and  every  debenture  certifr* 
cate  or  certificates,  applicable  to  the  same,  be  not  hereby  relin- 
quished, but  on  the  contrary  fully  saved  and  reserved.  Given 
under  my  hand  and  seal  of  office,  at  the  city  of  Washington, 
this  18th  of  June,  1834,  and  of  the  independence  of  the  United 
States  she  fifty-eighth.  (L.  S.)  R.  B.  Taney,  Secretary  of  the 
Treasury." 

The  said  discharge  now  is,  and  ever  has  been  retained  by  the 
said  District  Attorney.     On  19th  November,  1834,  J.  N.  Sher- 
burne, above-named,  together  with  John  E.  Abbott,  son,  and 
sole  heir  of  John  Abbott,  who  deceased  after  the  rendition  of 
the  afore-described  judgment,  signed  a  document,  showing  their 
assent  to  the  discharge  of  said  Bamabee ;  which  document  was 
filed  in  the  Treasury  Department  on  10th  April,  1835,  and  is 
in  these  words ;  "  Whereas  Willis  Bamabee,  as  principal,  John 
N.  Sherburne  and  John  Abbott,  as  sureties,  all  of  Portsmouth, 
district  of  New  Hampshire,  made  their  certain  bond  to  the 
United  States  of  America,  for  the  security  of  certain  duties ; 
upon  which  bond  the  said  United  States  have  since  obtained 
judgment.    Whereas,  also,'  the  said  Willis  Bamabee  has  pro- 
posed to  avail  himself  of  the  provision  of  certain  laws  of  the 
United  States  for  the  benefit  and  discharge  of  persons  insolvent. 
Now,  therefore,  we,  the  said  John  E.  Abbott,  son  and  sole  heir 
of  the  above-named  John  Abbott,  who  is  now  deceased,  do 
hereby  assert  and  approve  any  discharge  which  said  United 
States  may  give  to  said  Bamabee ;  also  consent  that  the  right  of 
the  United  States  to  have  applied  to  the  said  debt  all  and  every 
debenture  certificate  or  certificates  applicable  to  the  same,  be 
not  by  said  discharge  relinquished,  but  on  the  contrary  fully  re- 
served and  saved  to  the  United  States,  reserving  our  respective 
rights  against  said  Bamabee  and  each  other  as  sureties." 
On  96tb  August,  1829,  Willb  Bamabee  surrendered  to  the 
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custom  house  at  Portsmouth,  to  the  collector,  two  defaeoturei 
certi6cates ;  one  Tor  $341  40,  the  other  for  $50  66,  for  the 
benefit  of  the  government,  and  endorsed^  on  each  of  them  a 
receipt  for  the  amount  thereof,  which  sums,  amounting  to 
$d92  06,  at  the  time  of  rendering  the  aforesaid  judgment,  were 
not  and  have  not  since  been  allowed  to  the  said  Bamabee.  The 
estate  of  John  Abbott  is  insolvent.  Samuel  Cusbman  is  admin^ 
iairator  of  the  said  estate,  and  has  assets  more  than  the  amount 
claimed  in  the  bill. 

Ha2e,  District  Attorney,  for  the  United  States ;  GoodriA 
Sat  the  defendant. 

Stokt  J.  This  case  has  been  abready  before  the  Coiurt  in 
an  action  of  debt,  founded  upon  the  joint  judgment  (referred  to 
ifrthe  proceedings),  and  brought  against  the  present  defendant; 
and  the  Court  were  then  of  opinion,  tha(,  as  an  action  founded 
upon  the  joint  judgment,  it  was  not  muotainable  against  the 
ddendant,  as  administrator  of  Abbott ;  but,  that  at  law  the  judg- 
ment survived  exclusively  against  Baroabee  and  Sberbunie* 
The  present  bill  in  equity  is  brought  io  recover  the  amount  of 
the  same  judgment  out  of  the  assets  of  Abbott  in  the  bands  of 
the  defendant.  The  defendant  admits  assets  sufficient  to  pay 
the.  amount  due  to  the  United  States  on  the  judgment ;  but  be 
denies,  that  the  United  States,  by  reason  of  their  legal  priority, 
or  otherwise,  have  any  right  or  title  whatsoever  to  satisfaction 
thereof  out  of  the  assets,  under  the  circumstances  of  the  present 


There  is  no  dispute  between  the  parties  as  to  the  material 
facts*  It  is  admitted,  that  the  original  bond  for  the  payment  of 
duties  was  b  its  form  joint  and  several,  and  was  given  by  Bar- 
nabee  as  principal,  and  by  Sherburne  and  Abbott  as  his  sureties; 
that  the  judgment  was  obtained  against  all  the  obligors  on  a  joint 
suit  in  the  lifetime  of  Abbott ;  that  Bamabee  and  Sherburne  are 
insolvent ;.  and  that  the  United  States  have  received  the  sum  of 
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HfSSS  06  ID  debenture  certificates  from  Baraabee,  wiiich  have 
not  been  deducted  from  the  amount  of  the  judgment. 

The  firat  consideratbn,  which  arises,  is,  whether  the  amount 
of  these  debenture  certificates  ought  to  be  deducted  from  the 
judgment  debt.  I  have  not  the  slightest  doubt,  that  it  ought  lo 
be  deducted ;  for  to  this  extent  the  judgment  has .  either  been 
satisfied,  or  the  judgment  was  proianto  originally  taken  fi>r  a 
larger  amount  than  what  was  actually  due.  The  argument 
fer  the  United  Slaties  seems  to  be,  that  it  was  properly  matter 
of  set-off  in  the  origmal  joint  action;  and  not  having  been 
tfaea  insisted  on,  it  cannot  now  be  made  of  any  avail.  Now, 
whatever  force  there  might  be  in  the  alignment  upon.. die 
ground  of  laches,  if  the  present  were  a  suit  brought  by  amy  of 
the  parties  to  the  original  judgment  to  be  relieved  against  the 
eame  to  the  amount  of  the  debenture  certificate,  upon  which 
it  is  annecessary  to  give  any  opinioo,  though  I  must  say,  that  it 
would  be  difiicult  to  convince  a  court  of  equity,  that  it  ougfal 
not,  under  the  ciiciimstances,  to  give  the  relief,  as  the  case  of 
an  omission  of  credit  by  mistake  or  accident ;  or,  if  treated  aa  a 
setHofif,  in  the  nature  of  a  counter  demand,  which  might  be,.hat 
was  not  necessary  to  be,  set  ofifin  that  suit;  the.argumeDt  can 
have  no  jost  application  in  the  present  case.  The  present  snit 
is  brought  by  the  United  States  to  enforce  a  claim  against  the 
defendant  in  equity ;  and  it  would  be  most  extraordinary,,  if  a 
court  of  equity  should  lend  its  aid  to  any  party  to  recover  any 
debt  beyond' what  in  conscience  and  truth  is  due  to  him.  One 
of  the  fimdamental  rules  in  equity  jurisprudence  is,  that  he,  who 
seeks  equity,  must  do  equity.  The  debenture  certificates,  in 
truth,  are  to  be  deemed  a  part  payment  of  the  debt ;  which  the 
United  States  were  bound  to  give  credit  for ;  and  it  would  be  a 
fraud  upon  the  sureties  to  set  up  a  claim  against  them  for  .the 
whole  judgment  debt,  when  it  bad  been  in  part  extinguished, 
and  the  United  States  must  be  presumed  to  have  agreed  to  give 
a  credit  for  the  same  pro  UaUo. 
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We  come,  in  the  next  place,  to  the  consideration  of  the  pdnt 
rabed  by  the  defendant,  as  to  the  release  of  Bamabee  by  the 
Secretary  of  the  Treasury.  1  have  already  had  occasion  to  ex- 
press my  opinion,  that  the  release  was  inoperative  in  consequence 
of  the  conditions  annexed  thereto  not  having  been  complied 
with ;  for  Abbott,  the  surety,  in  his  lifetime  never  assented  to 
it,  and  the  assent  of  John  E.  Abbott,  his  son,  is  in  no  just  sense 
the  assent  of  his  legal  '^  representatives,''  if  such  an  assent 
would  have  been  a  compliance  with  the  condition.  The  main 
argument  on  behalf  of  the  defendant  is,  that  the  release  became, 
in  the  event,  an  operative  discharge  of  Bamabee,  notwith- 
standing it  has  not  been  delivered,  and  notwithstanding  the  con- 
dition has  not  been  complied  with ;  because  (it  is  said)  the 
Secretary  has  required  by  the  condition  more  than  by  law  he 
was  authorized  to  require ;  and  also,  because  a  literal  compli- 
ance with  it  became  impossible.  The  condition  required  is, 
that  Sherburne  and  Abbott  should  consent  to  the  discharge  of 
Bamabee,  without  any  prejudice  to  their  liat^ility.  At  the  time 
of  the  making  of  the  instrument,  Abbott  was  dead ;  and,  there- 
fiire,  a  literal  compliance  with  its  terms  was  impossible  ;  and  the 
Secretary  had  no  right,  by  law,  to  impose  the  condition.  Be- 
sides; by  the  death  of  Abbott,  he  was  discharged  at  law  from 
the  judgment ;  and  it  survived  against  the  other  obligors  only. 
The  assent  of  his  legal  representatives  could  not  be  required  to 
the  discharge,  for  by  bis  death  his  legal  liability  was  gone ;  and 
they  were  by  law  incompetent  to  give  :such  an  assent.  Sher- 
burne, the  only  surety,  who  is  liable  upon  the  judgment,  has  as- 
sented ;  and  the  condition  by  his  assent  had  been  complied  with, 
as  far  as  could  be  required  by  law.     Such  is  the  argument. 

The  infirmity  of  the  argument  is,  that  it  assumes,  that  if  the 
condition  annexed  by  the  Secretary  is  either  impossible,  or  be- 
yond what  the  law  requires,  or  authorizes,  the  condition  is  void, 
and  it  leaves  the  release  absolute.  Now,  that  is  the  very  mat- 
ter in  controversy.    And  my  opinion  is,  that  the  release  of  the 
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Secretary,  if  it  is  to  operate  at  all,  must  operate  throughout.  If 
he  has  exceeded  bis  authority,  the  whole  act  is  void,  and  not 
merely  the  condition.  The  condition  is  a  condition  precedent, 
and  if  impossible  to  be  performed,  the  release  does  not  take 
tSecu  If  illegal  to  be  required,  still  the  release  being  to  take 
e&ct  only,  when  it  was  complied  with,  the  whole  instrument^ 
io  its  original  concoction,  was  invalid* 

But  ic  does  not  appear  to  me,  that  the  Secretary  has  ex-' 
ceeded  bis  authority  in  imposing  the  present  condition.  On  the 
contrary,  it  was  within  the  scope  and  objects  of  the  laws,  under 
which  be  acted.  The  Act  of  the  2d  of  March,  1831 ,  cb.  61 ,  s. 
4,  authorised  the  Secretary,  when  he  was  satisfied^  that  the 
debtor  was  insolvent,  and  had  committed  no  fraud,  to  '^compro' 
mise  with  the  debtor  upon  such  terms  and  conditions  as  he  may 
thmk  reasonable  and  proper,  under  all  the  circumstances  of  the 
case."  A  broader  discretionary  authority  could  scarcely  have 
been  given ;  and  it  has  nor,  in  any  manner,  been  restricted  by 
the  subsequent  acts,.80  as  to  touch  the  present  conditicm.  The 
amendatory  act  of  the  14tb  of  July,  1832,  ch.  227,  extends  the 
provisions  to  reach  the  present  case  ;  and  further  provides,  (s.  3) 
that  the  debtor  shall  not  be  discharged  ^^  until  it  shall  appear  to 
the  satisfaction  of  the  Secretary  of  the  Treasury,  that  the  sure* 
ties  of  the  debtor  are  unable  to  pay  the  said  debt,  and  that 
they  are  entitled  to  the  provisions  of  this  act  in  like  manner, 
as  the  said  principal  debtor  shall  be  entitled  to  the  same,  or 
uhUu  ioid  sureties  shaUfih  their  consent ^  in  writings  trith  the 
Secretary  of  the  Treasury^  that  the  privileges  of  this  act,  and 
the  act  J  to  which  this  is  an  amendment  ^  may  be  extended  to  thtir 
principal  without' any  prgudice  to  their  liability;  or  unless 
such  discharge  can  and  shall  be  given  in  such  manner,  as  not  to 
aflfect  the  legal  liability  of  such  sureties."  It  is  apparent,  that 
the  Secretary  imposed  the  present  condition  with  this  directory 
clause  immediately  under  his  view.  The  Act  of  7th  of  June, 
1834,  cb.  45,  further  provides,  that  if  any  surety,  or  co-«urety, 
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of  the  debtoTy  shall  be  dead,  <<  the  consent  of  the  legal  repre- 
sentative  or  representatives  of  such  deceased  surety  or  co-surety 
shall  be  receired,  and  entitle  the  applicant  for  relief  in  like  man- 
ner as  the  consent  of  a  living  surety  or  co-surety  would  do,  by 
the  provisions  of  the  3d  section"  of  the  Act  of  1832.  So,  that 
tbe  very  case  now  in  judgment  has  been  expressly  provided  ibr, 
viz.  that  of  a  deceased  surety.  And  there  is  no  pretence  to 
say,  that  if  the  legal  representative  of  such  surety  might,  or 
could,  at  law  or  in  equity,  be  made  liable  for  the  debt,  his  assent 
to  the  discharge  might  not  be  required  by  tbe  Secretary,  as  a 
proper  and  reasonable  condition  of  granting  it. 

The  next  question  is,  whether  the  United  States  are  entitled 
to  maintain  the  present  bill,  under  the  circumstances  of  the  case, 
against  the  defendant,  as  a  matter  of  equitable  jurisdiction.  I 
am  of  opinion,  that  they  are.  Tbe  estate  of  Abbott  b  insol- 
▼ent ;  and,  in  a  case  of  insolvency,  the  United  States  are,  by 
virtue  of  the  Act  of  3d  (^  March,  1797,  ch.  74,  entitled  to  a 
priority  of  payment  out  of  the  assets  of  the  deceased  debtor.  In 
my  judgment,  there  is  no  diflference,  as  to  the  right  of  priori^, 
whether  the  debt  due  to  the  United  States  is  a  legal  debt,  or  an 
equitable  debt.  Elach  is  equally  within  the  purview  of  the  stat- 
ute ;  and  a  bill  in  equity  is  tbe  appropriate  remedy  to  eafi»ce 
tfab  priority  against  the  administrator.^ 

The  only  real  remaining  question  is,  whether  the  death  of 
Abbott  operated  to  discharge  him  altogether  fiom  the  original 
debt,  both  at  law  and  in  equity ;  for  if  his  estate  is  liable  in 
equity  for  tbe  debt,  it  is  wholly  immaterial,  how  the  matter 
would  stand  at  law.  Tbe  argument  of  the  defendant  is,  that  tbe 
present  is  the  case  of  a  surety,  and  against  a  surety  a  court* of 
equity  will  take  no  step  to  enlarge. bis  liability,  or  to  make  him 
liable,  where  he  is  already  discharged  at  law.     Grenerally  speak- 

1  Urdttd  SkUe  v.  Hwdand,  4  Wfaeaton  R.  108, 1 15.    1  Story  Comm. 
on  Eq.  §  531  to  535. 


OCTOBER  TERMt  ia9&  48i 

United  States  e.  CuBliinaD. 


iog,  this  doctrine  is  true,  and  fully  supported  by  the  authorities.^ 
But  the  question  is,  whether  it  applies  to  the  present  case. 
This  is  not  a  case,  where,  the  plaintiff  seeks  to  have  a  bond,  or 
other  contract,  joint  in  its  form,  reformed,  so  as  to  make  it  joint 
and  several  against  a  surety,  living,  or  dead.     In  such  a  case,  a 
Court  of  Equity  will  not  interfere,  unless  there  is  the  most  plenary 
evidence  to  establish  the  fact,  that  it  was  the  intention  of  all  the 
parties,  that  it  should  be  several,  as  well  as  jomt.    But  if  such 
an  intention  is  clearly  established,  Courts  of  Equity  will  enforce 
that  intention,  when  there  has  been  an  omission  to  express  it  by 
accident,  or  mistake,  or  fraud,  as  well  against  sureties  as  against 
the  principal  debtor.    Under  such  circumstances  there  is  no  di^ 
tinction  between  the  case  of  sureties  and  that  of  principals;  for  it 
is  a  mere  specific  performance  of  the  original  contract,  as  under- 
stood by  all  the  parties.    The  true  difference  between  principals 
and  sureties  is,  that  in  the  case  of  principals.  Courts  of  Equity 
will  ordinarily  presume,  that  a  contract,  in  form  joint,  was  intend- 
ed to  be  joint  and  several,  as  all  are  equally  debtors.    But  in 
the  case  of  sureties,  Courts  of  i^ity  will  presume  nothing  be- 
yond what  the  positive  facts  substantiate;  and  if  the  contract  is 
in  form  joint,  they  will  not  presume  it  to  have  been  intended  to 
be  joint  and  several,  unless  upon  distinct  and  satisfactory  proofr 
to  that  effect.    The  cases  of  Devaynes  v.  Noble  (Seech's  case), 
1  Meriv.  R.  564  to  568,  Powell  v.  Sumner  (2  Meriv.  R.  36), 
T^omoi  V.  Frazer  (3  Ves.  R.  399,  402),  Raw$ione  v.  Parr 
(3  Russ.  R.  424,  539),  Wiser  v.  BlacMy  (1  Johns.  Ch.  R. 
607),  Berg  v.  Badcliff  (6  John.  Cb.  R.  302),  MUUr  v. 
SUwart  (9  Wheat.  R.  680),  Bmt  y.  Bjotmaniere's  AdinW$.  (8 
Wheat.  R.  211,  212,  S.  P.  &  C.  1  Peters  R.  16),  Weavw 
V.  Shryock  (6  Serg.  it,  R.  962,  264,  265),  fully  recognise  the 
general  doctrine  and  the  distinction,  each  of  which  indeed  is  so 
reasonable  in  itself,  that  as  soon  as  it  is  enunciated,  it  carries 
with  it  its  own  intrinsic  justification. 

>  See  1  Story  Comm.ou  Eq.  §  ]64.   Id.  §  ^ 
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But  DO  reform  whatever  is  required  of  the  instnunent  in  the 
present  case.  It  is  a  bond  joint  and  several  in  its  form  (as  is 
required  by  the  Duty  Collection  Act  of  1799,  cb.  126,  s.  62) ; 
and  therefore  it  is  the  several,  as  well  as  the  joint  contract  of 
each  of  the  obligors.  As  between  the  obligors  themselves,  Sher- 
burne and  Abbott  were  the  sureties,  and  Barnabee  the  principal 
debtor.  But  as  between  them  and  the  United  States,  they  were 
all  principal  debtors,  jointly  and  severally  liable  as  such  by  the 
general  principles  of  law,  as  well  as  in  equity.  The  reasoning 
of  Mr.  Chancellor  Kenty  in  Berg  v.  Raddiff  (6  John.  Cb.  R. 
802),  is  entirely  satisfactory  and  conclusive  upon  thb  point, 
if  it  admitted,  as  I  conceive  it  does  not,  of  any  reasooaUe 

doubt. 

The  argument  of  the  defendant  proceeds  upon  the  supposition, 
that  if  a  bond,  joint  and  several  in  form,  is  sued  against  all  the 
obligors,  and  a  joint  judgment  is  obtained  thereon,  that  joint  judg- 
ment, though  unsattsBed,  ipsofactOj  extinguishes  the  several,  as 
well  as  the  joint  obligation  ex  contractu.  No  authority  has 
been  cited,  which  supports  such  a  doctrine  even  at  law ;  and  it 
is  somewhat  difficult  to  ascertain  the  principles,  by  which  it  can 
be  maintained.  A  joint  judgment  upon  a  joint  contract  without 
doubt  operates  at  law  as  a  merger  of  the  joint  contract ;  and 
having  passed  in  rem  judicaiam  no  joint  suit  can  afterwards  be 
maintained  upon  the  contract,  but  only  upon  the  judgment. 
That  has  been  the  well-established  law  at  least  ever  since  Hig' 
gim^s  ea$e  (6  Co.  Rep.  44,  45,  46) ;  on  the  ground,  that  a 
judgment,  being  matter  of  record,  is  of  a  higher  nature  than  a 
mere  specialty  ;  and  the  law  will  not  in  point  of  policy  allow 
a  plaintiff  to  multiply  suits  for  the  same  cause  of  action  against 
the  defendant,  to  his  oppression  and  injury.'  If  one  of  the  judg- 
ment debtors  dies,  the  judgment  survives  against  the  others ;  and 


*  See  Comyns  Diff.  Action  K  3,  K  4 ;  Letkmen  v.  Hetchary  1  Crompt. 
and  Meeaon,  632, 633, 
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no  remedy  at  law  lies  upon  it  against  the  executor  or  adminis- 
tntor  of  the  deceased  debtor.  If,  however,  the  original  debt 
was  in  reality  the  joint  debt  of  all  the  parties,  as  partners,  or  as 
otherwise  having  a  joint  interest,  and  the  survivors  are  insolvent ; 
in  such  a  case  a  Court  of  Equity  will  enforce  the  judgment,  as 
it  would  have  enforced  the  original  contract,  against  the  assets 
of  the  deceased  debtor,  upon  the  ground,  that  it  ought,  under 
such  circumstances,  to  be  treated  as  a  several,  as  well  as  a  joint 
contract. 

In  the  present  case  the  contract  is  several,  as.  well  as  joint ; 
and  it  becomes  necessary  to  consider,  whether  the  joint  judgment 
could  even  at  law  operate  as  a  bar  to  a  several  suit  brought 
against  Abbott  in  hb  lifetime  or  against  his  legal  representatives 
after  hb  decease  upon  the  ^several  obligation  created  by  the 
bond.  Treated  as  a  matter  of  principle  it  would  be  difficult  to 
affirm,  that  a  joint  judgment  ought  to  be  held  any  bar  except  to 
the  joint  contract,  on  which  it  was  founded.  In  a  several  suit 
bought  rightfully  on  the  bond  as  a  several  contract,  the  bar  of  a 
former  joint  judgment  would  not  seem  to  apply  ;  for  in  a  legal 
sense  the  former  judgment  was  not  between  the  same  parties, 
nor  upon  the  same  contract.  It  would  be  strictly  res  inter  alio$ 
ada. 

In  ISggin$*$  case  (6  Co.  Rep.  44,  45,  46),  it  was  held  by 
the  Court,  that  where  two  are  bound  jointly  and  severally  and 
the  obligee  has  judgment  against  one  of  them,  he  may  yet  sue 
the  other ;  for  against  him  the  nature  of  the  bond  b  not  changed  ; 
for  notwithstanding  the  judgment  he  may  plead,  that  it  is  not  his 
deed.^  That  case  b  not  directly  in  point  to  the  present ;  for, 
here,  the  original  judgment  was  joint ;  and  therefore,  qtioad  the 
bond,  as  a  joint  contract,  it  had  as  to  both  passed  in  remjudica- 
tarn.    In  Dyke  v.  Mercer  (2  Show.  R.  393),  two  men  were 


"  See  Broome  v.  WooUm,  Yelv.  R.  67,  (and  Mr.  Metcalfs  note) ;  S.  C. 
Cio.  Jac.  73, 74 ;  S.  P.  stated  in  1  Crompton  and  Meeson  R.  634, 635, 
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bound  in  a  bond  to  J.  S.  (it  is  not  said  jointlj  and  seYeratty) ;.  ooe 
was  sued,  who  pleaded,  that  his  co-obligor  had  been  sued  to  judg- 
ment and  thereupon  9i  fieri  fadoi  issued,  and  the  sheriff  levied  the 
money.  Upon  demurrer  it  was  held,  that  the  plea  was  bad,  it 
not  averring  any  satisfaction.  Here,  again,  the  party  sued  was 
not  a  party  to  the  former  judgment.  In  Sheehy  y.  MandevUU^ 
(6  Cranch  R.  253,  265),  it  was  held  by  the  Supreme  Court  of 
che  United  States  that  a  recovery  in  a  several  suit  a^nst  one 
partner  upon  a  partnership  contract  (a  note)  was  no  bar  to  a 
joint  suit  against  both  partners  on  the  same  contract,  at  least  as 
Co  the  partner,  not  before  sued,  and  who  set  it  up  as  a  separate 
defence ;  for  as  to  him  the  former  judgment  was  no  merg^  of 
the  contract,  he  not  being'a  party  to  that  judgment.  On  that 
occasion  the  Court  said ;  '^  The  doctrine  of  merger,  even  admit- 
ting, that  a  judgment  against  one  of  several  joint  obligors  would 
terminate  the  whole  obligation,  so  that  a  distinct  action  could 
not  be  maintained  against  the  others,  which  is  not  admitted,  can 
be  applied  only  to  a  case,  in  which  the  original  declaration  was 
on  a  joint  covenant,  not  to  a  case,  in  which  the  declaration  on 
the  first  suit  was  on  a  sole  contract."  This  case  also  is  distio* 
guishaUe  from  the  case  at  bar,  because  the  defendant  was  not  a 
party  to  the  original  judgment.  But  the  remark  of  the  Court, 
that  a  judgment  on  a  sole  contract  cannot  be  a  bar  to  a  suit  on 
a  joint  contract  seems  to  apply  in  principle  here ;  for  it  must  be 
equally  true  as  to  the  converse  case  of  a  judgment  on  a  joint 
contract,  as  a  bar  to  a  subsequent  suit  on  a  sole  contract.  They 
are  not,  and  cannot  be  treated  as  the  same  identical  cause  of 
action  between  the  same  parties. 

The  case  of  Ward  v.  Johmon  (13  Mass.  R.  148),  is  also 
distiDguisbable.  The  original  suit  was  brought  against  one  part- 
ner upon  a  partnership  contract ;  and  afterwards  a  joint  suit 
against  both  partners,  in  which  each  partner  pleaded  the  former 
judgment  in  bar.  The  Court  held,  that  the  former  judgment 
was  a  good  bar  as  to  the  partner,  who  was  formerly  sued ;  and 
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that,  thereibre,  the  jobt  suit  was  not  maintaiDable  against  either 
partner,  since  there  was  no  principle  of  law,  which  could  author- 
ise separate  judgments  in  an  action  on  a  joint  contract.  The 
Court  criticised  the  case  of  Sheehy  v.  MandeviUe ;  but  did  not 
deem  it  applicable  to  the  case  before  them.  But  the  learned 
Judge,  who  delivered  the  opinion  of  the  Court,  said  ;  ^^  It  is  true, 
that  in  case  of  a  joint  and  several  contract  an  unsatisfied  judg- 
ment against  one  of  the  promisors  is  no  bar  to  a  subsequent 
action  against  the  other." 

The  subject  has  been  very  recently  discussed  in  England  in 
Lechmere  v.  Fletcher  (1  Ciompt.  and  Meeson  R.  623) ;  but 
there,  again,  the  facts  did  not  call  for  any  decision  of  the  pre- 
eise  point  now  befine  this  Court.     In  that  case  there  was  an 
original  partnership  debt,  upon  which  a  joint  suit  was  brought ; 
and  io  that  suit  (irregularly  enough,  as  was  admitted)  one  of 
the  defendants  had  a  verdict  in  his  favor  and  the  other  a  verdict 
and  judgment  agamst  him.    Afterwards  the  plaintiff  brought  a 
sde  suit  against  the  defendant,  who  had  the  verdict  in  his  favor, 
upon  a  distinct  promise  made  to  him  before  the  former  suit  was 
brought  to  pay  his  (the  defendant's)  proportion  of  the  debt. 
One  quesUon  was,  whether  the  former  judgment  in  his  favor  was 
a  bar  to  the  new  suit ;  and  the  Court  of  Exchequer  held,  that 
it  vras  not ;  for  it  was  not  for  the  same  cause  of  action,  or  to  be 
disposed  of  by  the  same  evidence.    On  that  occasion,  however, 
Mr.  Baron  Bayley^  in  delivering  the  opinion  of  the  Court,  went 
largely  into  the  authorities,  and  especially  commented  on  the 
case  of  Higgins  (6  Co.  R.  45)  and  Broome  v.  fVooion  (Cro, 
Jac.  73 ;  S.  C.  Yelv.  68).    After  quoting  the  language  of  Lord 
Chief  Justice  Popham  in  the  latter  case,  that  in  debt  on  an  obli- 
gation against  two,  ''  every  of  them  is  chargeable  and  liable  to 
the  entire  debt ;  and  therefore  a  recovery  against  one  is  no  bar 
as  to  the  other  until  satufaction^"  he  added :  "  If,  indeed,  that 
were  the  case  of  a  joint  bond,  not  a  joint  and  several  bond,  we 
have  been  referred  to  so  authority,  which  goes  that  length.    It 
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may  be,  where  you  sue  and  recover  a  judgment  against  one 
debtor  only,  on  a  contract  which  is  joint,  and  not  teveral^  that 
your  right  to  sue  on  the  joint  contract  is  destroyed.  Thaty  if 
sOy  would  be  so  merely  on  the  ground  of  the  difficulty ^  to  which 
the  form  of  action  woiUd  give  meu  If  on  a  joint  contract  you 
have  sued  one,  and  entered  judgment  against  him,  there  might  be 
an  invincible  obstacle ;  because  upon  a  new  action  against 
another  of  the  parties  to  the  contract,  the  defendant  would  have 
a  right  to  plead,  that  he  made  no  promise,  except  with  the  other 
defendant,  and  he  could  not  be  joined.  Therefore,  though  we 
have  met  with  no  case,  which  establbhes  the  position,  we  are 
inclined  to  think,  that,  in  the  case  of  a  joint  bond,  a  judgment 
against  one  joint  contractor  would  be  a  bar  to  an  action  against 
another.  Bat  if  a  defendant  is  liable  separately,  as  well  as 
jointly,  the  technical  difficulty,  to  which  I  have  referred,  is  re- 
moved." He  afterwards  added  ;  *'  Where  there  is  a  joint  obli- 
gation, and  a  separate  one  also,  you  do  not,  by  recovering  judg- 
ment against  one,  preclude  yourself  from  suing  the  other."  Now, 
this  reasoning  though  not  ad  idem,  yet  certainly  in  its  general 
scope  goes  far  to  establish  the  conclusion,  that  a  separate  suit 
would  be  maintainable  at  law  against  Abbott's  administrator,  on 
the  separate  obligation  of  Abbott ;  and  that  the  judgment  on  the 
joint  action  would  be  no  bar,  because  in  such  separate  suit  it 
would  not  be  necessary  to  make  the  other  obligors  parties.  And 
upon  principle,  if  there  were  no  authority,  it  appears  to  me,  that 
the  same  conclusion  must  be  drawn.  When  a  party  enters  into 
a  joint  and  several  obligation,  he  in  effect  agrees,  that  be  will  be 
liable  to  a  joint  action,  and  to  a  several  action  for  the  debt ;  and 
if  so,  then  a  joint  judgment  can  be  no  bar  to  a  several  suit,  if 
that  judgment  remains  unsatisfied.  The  defect  of  the  opposing 
argument  is,  that  it  supposes,  that  the  obligee  has  an  election  only 
of  the  one  remedy,  or  of  the  other ;  and  that  by  electing  a  joint 
suit,  he  waives  his  right  to  maintain  a  several  suit.  That  I  take 
not  to  be  a  sound  legal  interpretation  of  the  contract.     The 
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remedies  are  concurreat.  And  I  know  of  no  principle  of  law, 
wbich  would  have  prevented  the  plaintiffi  from  bringing  a  joint  suit 
aod  a  several  suit  on  the  bond  at  the  same  time,  and  proceeding 
therein  pari  passu.  It  is  true,  that  they  could  have  but  one  satis*-' 
faction.  But  we  all  know,  that  on  the  same  contract  the  plain- 
tiff may  often  maintain  different  suits  at  the  same  time,  though 
he  can  have  but  one  satis&ction.  A  joint  judgment  is  not  per 
St  a  satis&ction  of  a  joint  and  several  contract. 

I  have  thought  it  proper  to  say  thud  much  upon  the  general 
question  at  law.  But  in  my  judgment,  it  is  wholly  immaterial 
in  this  case,  whether  a  suit  could  be  maintained  at  law,  or  not. 
The  joint  contracts  of  debtors,  having  a  common  interest,  are  in 
equity  treated  as  joint  and  several,  wherever  the  joint  remedy  at 
law  faib  to  enable  the  plaintiff  to  obtain  satbfaction.  Thus,  if 
a  joint  debt  of  partners  exists,  and  one  of  them  dies,  and  the 
other  is  insolvent,  a  Court  of  Equity  will  compel  payment  out  of 
the  assets  of  the  deceased  partner.  In  such  a  case,  a  Court  of 
Equity  raises,  by  implication  the  several  liability.  A  foriiari^ 
the  same  principle  will  be  applied  by  a  Court  of  Equity  in  the 
case  of  a  contract,  in  form  joint  and  several,  where  the  survivors 
are  insolvent.  If  the  joint  judgment  could  be  treated  at  law 
(as  I  think  it  cannot  be),  as  a  merger  of  the  several  obligation ; 
so  far  from  that  constituting  a  ground  in  equity  to  refuse  relief 
against  the  assets  of  the  deceased  party,  it  furnishes  a  clear 
ground  for  its  interference ;  for  it  is  against  conscience,  that  a 
party,  who  has  severally  agreed  to  pay  the  whole  debt,  should, 
by  the  mere  accident  of  his  own  death,  deprive  the  creditor  of 
all  remedy  against  his  assets.  So  Courts  of  Equity  have  always 
treated  this  matter ;  and  the  present  case  is  but  a  new  applica* 
tion  of  a  very  old  and  well-established  doctrine.  I  do  not  go 
over  the  authorities.  The  principle  to  be  deduced  from  them, 
and  the  authorities,  by  which  it  is  supported,  are  sufficiently 
stated  in  the  work  cited  at  the  argument,  (1  Story  Comm.  on 
Equity  Jurisp.  ^  676,  and  note  (1)  ;  Id.  ^  164,  and  notes). 
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Sir  Wm.  Grant ^  in  Devayna  ?.  ^ohle^  Sleech's  case  (1  Heriv. 
R.  564,  565),  and  id  Sumner  v.  Powdl  (S  Meriv.  R.  30,  36), 
bas  given  a  very  clear  exposition  of  the  doctrine,  and  of  the 
grounds  of  equitable  interference.  It  is  applied  to  all  cases, 
where  the  contract  is  in  fact,  or  ought  in  contemplation  of  law 
to  be  held,  joint  and  several ;  and  then  it  b  immaterial,  whether 
all  are  principals,  or  a  part  are  sureties.  Rawttane  v.  Parr  (3 
Russ.  R.  424 ;  S.  C.  id«  539),  fully  recognises  this  doctrine, 
though  the  case  was  finally  disposed  of  upon  another  ground, 
viz.  that  there  was  no  sufficient  proof,  that  a  joint  and  general 
contract  was  iptended  by  the  parties. 

Upon  the  whole,  my  opinion  is,  that  the  United  States  are 
entitled  to  a  decree  for  the  amount  of  the  debt  now  due  to  the 
bond,  after  deducting  therefrom,  the  amount  of  the  debenture 
certificates,  with  interest  upon  the  balance,  to  be  paid  out  of 
the  assets  of  Abbott  now  in  the  hands  of  the  defendant,  in  vir- 
tue of  their  general  right  of  priority  of  payment  in  a  case  of 
insdvency. 
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Charles  Brown  and  others,  Respondents  and  Appel- 
lants, V,  Rebecca  Lull,  Libellant. 

The  eapture  of  a  neatral  ship  does  not,  of  itself,  operate  as  a  dissolutioa  of 
the  contrict  for  mariner's  wages ;  hut  at  most  only  as  a  suspension  of  the 
contract. 

If  the  ship  is  restored,  and  performs  her  voyage,  the  contract  is  revived,  and 
the  mariner  hecomes  entitled  to  his  full  wages  for  the  whole  voyage,  if  he 
has  remained  on  hoard,  and  done  his  duty ;  or  if,  being  taken  ont,  he  haa 
been  unable,  without  any  fault  of  his  own,  to  rejoin  the  ship. 

On  a  sentence  of  condemnation  against  the  ship,  the  contract  is  dissolved,  and 
the  mariner  is  discharged  from  any  further  duty  on  board,  and  also  loses 
his  wages,  unless  there  is  a  subsequent  restitution  of  the  property,  or  of 
its  equivalent  value,  with  an  allowance  of  freight. 

In  the  case  of  a  restitution  in  value,  the  proceeds  represent  the  ship  and 
freight,  and  are  a  substitute  therefor,  and  subject  to  their  liens. 

If  freight  is  decreed  for  the  whole  voyage,  the  mariner  is  entitled  to  full 
wages ;  if,  for  only  a  part  of  the  voyage,  the  mariner  is  entitled  only  to 
pro  raid  freight,  unless  under  special  circumstances,  as  where  the  mariner 
remained  by  the  ship,  at  the  special  request  of  the  master,  to  preserve  and 
protect  the  proper^  for  the  benefit  of  all  concerned. 
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It  It  the  right  and  duty  of  the  marinen  of  a  neutral  ship,  after  captaxe,  to  re- 
main by  the  ship,  while  there  is  any  hope  of  reooveiing  the  property ;  and 
this  is  generally  gone  when  there  is  a  sentence  of  condemnation,  and  d 
fortiori  when  there  is  a  sale  thereof  pending  the  proceedings,  or  under  the 
teatence  of  oondenmation. 

Seamen  are  peculiar  favorites  of  Admiralty,  and  eontracti  between  them  and 
ship-owners  are  scanned  with  great  closeness  and  jealousy. 

Courts  of  Admiralty,  so  far  as  their  powers  extend,  act  as  Courts  of  Equity. 

Any  stipulations  in  shipping  articles,  which  derogate  from  the  general  righti 
and  privileges  of  seamen,  will  be  held  void  in  Admiralty,  unless  it  shall 
appear,  both  that  the  nature  and  operation  of  the  stipulation  weie  iuliy  ex- 
plained to  the  seamen,  and  that  an  additional  compensation  was  allowed 
entirely  adequate  to  the  new  restrictions  imposed  thereby.  And  the  onttt 
probandi  is  on  the  ship-owner  to  establish  these  facts. 

The  following  clause  in  the  shipping  articles  was  held  void ;  viz.  '<  in  case  of 
the  said  vessel  being  taken  or  lost  in  the  course  of  the  said  voyage,  no 
wages  shall  be  demanded  or  received  by  the  subscriber,  except  the  ad- 
vance wages  received  by  them  respectively,  at  the  time  of  entiy  on  board ; 
and  that,  if  the  said  vessel  should  be  restrained  for  more  than  thirty  days 
at  any  one  time,  the  wages  should  cease  during  such  restraint  and  no 
longer." 

Commissioners,  upon  whom  the  law  has  imposed  the  duty  of  awarding  a  full 
indemnity  for  certain  losses,  cannot  be  presumed  to  have  departed  from 
It ;  therefore,  the  compensation  allowed  to  the  owner  will  be  presumed  to 
be  a  full  indemnity  for  his  loss. 

The  lien  for  seamen's  wages  attaches  to  the  ship  and  freight,  and  their  pro- 
ceeds, into  whosoever  hands  they  may  come,  and  takes  priority  of  all  other 
claims.  Therefore,  the  ship-owners  are  liable,  though  they  have  received 
certain  instalments  only  of  the  sums  awarded  under  the  treaty,  and  not 
full  payment ;  and  though  a  proportion  of  this  has  been  paid  to  the  un- 
derwriters, who  had  insured  the  vessel  at  the  time  of  her  loss. 

Lull  shipped,  as  mariner,  on  board  of  the  brig  Two  Betseys,  on  4th  Septem- 
ber, 1809,  on  a  voyage  fVom  Beverly  to  Naples,  and  back  again,  at  the  rate 
ef  wages  of  $18  per  month.  The  brig  arrived  at  Naples  in  November,  1809, 
and  while  lying  there,  was  seized,  and  finally,  on  12th  of  March,  1810,  con- 
fiscated and  sold.  Lull  continued  on  board  of  the  brig  until  lOth  of  June, 
1810,  when  he  was  discharged  by  the  master,  with  his  own  consent,  and 
sailed  in  another  vessel  for  Salem,  where  he  arrived  19th  of  August, 
1810.  By  a  convention  with  the  King  of  the  Two  Sicilies,  a  provision 
was  made  for  the  indemnity  of  this,  and  other  American  claims ;  and 
three  instalments  were  received,  amounting  in  all  to  more  than  the  pres- 
ent claim  for  wages ;  a  proportion  of  the  indemnity  went  to  the  under- 
writers, who,  at  the  time  of  the  lots,  had  insured  the  said  vessel.    Held^ 
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that  the  libellant,  the  admmbtrator  of  Lall,  was  entitled  to  reeover  Aill 
wages  iTom  the  time  of  Lali'a  shipment  to  the  time,  when  he  arrived  in 
the  United  States. 

This  was  the  case  of  a  libel  in  personam  for  seaman's  wages, 
biougbt  by  Rebecca  Lull,  administratrix  of  Jonathan  Lull,  de- 
ceased, against  Charles  Brown  and  others  (the  respondents  and 
appellants),  as  executors  of  the  last  will  and  testament  of  Israel 
Thomdike.  The  District  Court  made  a  decree  in  favor  of  the 
libellants,  for  the  sum  of  $189,  being  the  wages  due  to  Lull 
fiom  the  time  of  his  shipment  in  the  brig  Two  Betseys  (of 
which  Mr.  Thorndike  was  owner)  to  the  time  of  his  arrival  in 
Salem  by  cartel  from  Naples,  deducting  bis  one  month's  advance 
wages.  The  present  appeal  was  from  that  decree  on  behalf  of 
the  respondents. 

The  material  facts  were  as  follow.  Lull  shipped  as  a  mariner 
on  board  of  the  brig  Two  Betseys  (Gardner,  master),  on  the  4th 
of  September,  1809,  on  a  voyage  from  the  port  of  Beverly,  in  this 
district,  to  Naples,  in  the  kingdom  of  the  Two  Sicilies,  and  back 
again  to  Beverly,  at  the  rate  of  wages  of  $  18  per  month.  The 
brig  daly  arrived  at  Naples  sometime  in  the  month  of  Novem* 
ber,  1809,  and  while  lying  there  was  seized  and  sequestered, 
together  with  her  cargo,  and  finally,  on  the  12th  of  March, 
1810,  confiscated  and  sold  by  a  decree  of  Joachim  Napoleon, 
then  King  of  the  Two  Sicilies.  Lull  continued  to  remain  on 
board  of  the  brig,  doing  duty,  until  the  time  of  the  confiscation 
(the  libellant  asserts  until  the  10th  of  June,  1810),  when  he 
was  discharged  by  the  master  of  the  brig,  with  his  own  coDsent, 
and  he  sailed  in  another  vessel  (a  cartel)  for  the  port  of  Salem, 
in  this  district,  and  arrived  there  on  the  19th  of  August,  1810. 
By  a  convention  made  between  the  United  States  and  the  King 
of  the  Two  Sicilies,  at  Naples,  on  the  14th  of  October,  1832, 
provision  was  made  for  the  indemnity  of  American  citizens  (and 
among  others,  of  the  testator),  whose  property  had  been  seques- 
tered and  confiscated  in  the  manner  aforesaid.    The  commis- 
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rionen  under  that  treaty  awarded  $4,000  to  the  testator  for  the 
said  brig,  and  $5,640  for  freight,  as  an  indemnity  for  bis  losses 
sustained  in  the  premises ;  three  instalments  of  which  were 
sioce  duly  received  by  the  respondents. 

In  the  original  shipping  articles  (which  m  other  respects  were 
in  the  common  form),  there  was  a  clause,  that  in  case  of  the 
said  vessel  being  taken  or  lost,  in  the  course  of  the  said  voynge, 
no  wages  should  be  demanded  or  received  by  the  persons  sub- 
scribing the  same,  except  the  advance  wages  received  by  them 
respectively,  at  the  time  of  entry  on  board ;  and  that  if  the 
said  vessel  should  be  restrained  for  more  than  thirty  days  at  any 
one  time,  the  wages  should  cease  during  such  restraint,  and  no 
longer.  It  did  not  appear,  that  tbb  particular  clause  was  ex* 
plained  to  the  seamen,  or  that  they  received,  on  that  account, 
any  extra  wages. 

The  testator  (Mr.  Thomdike)  had,  by  sundry  policies  of 
insurance,  insured  the  said  vessel  and  her  freight  for  the  voyage ; 
and  under  these  policies  he  received  from  the  underwriten 
the  sum  of  $3,000,  which  was  accordingly  deducted  from  the 
amount  of  the  sums  awarded  by  the  commisaoners  to  the  tie»* 
tator,  for  the  ship  and  freight  (viz.  $1,000  from  each),  and  was 
paid  over  to  the  underwriters. 

The  following  reasons  of  appeal  were  assigned  by  the  re- 
spondent : 

1  •  Because  the  Judge  allowed  no  efEoci  to  the  stipulatioD  in 
the  shipping  articles. 

2.  Because  the  Judge  allowed  wages  after  December  S8, 
1809,  the  day  of  final  condemnation. 

3.  Because  the  Judge  allowed  wages  for  a  period  long  after 
Lull  had  ceased  to  be  employed  in  the  vessel,  and  after  all  hope 
of  restoration  or  recovery  had  expired,  and  until  Lull's  anival 
in  the  United  States. 

4.  Because  no  deduction  was  made  of  such  proportion,  as 
the  Commissioners  refused  to  allow  fi>r  the  value  of  the  said 
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vessel  and  freight,  on  account  of  sums  received  by  the  said  Is« 
rael  Tbomdike  from  underwriters. 

5.  Because  full  payment  was  decreed,  notwithstanding  the 
respondents  have  not  received,  and  may  never  receive,  more 
than  two  thirds  of  the  amount  awarded  by  commissioners. 

These  grounds  were  argued  by  Franklin  Dexter  for  the  re<* 
spondents  and  appellants,  and  J.  Hardy  Prince  and  John  Pick' 
tring  for  the  libellants ;  and  were  fully  considered  in  the  opinion 
of  the  Court. 

Stort  J«  Some  prindples,  applicable  to  the  present  case, 
are  now  so  clear,  that  they  need  only  be  stated,  although  at  a 
former  time  they  were  subject  to  many  Idamed  doubts.  The 
capture  of  a  neutral  ship  does  not  of  itself  operate  as  a  dissolu- 
tioQ  of  the  contract  for  mariners'  wages,  but  at  moat,  only  as  a 
suspension  of  the  contract.  If  the  ship  is  restored,  and  per- 
ibims  her  voyage,  the  contract  is  revived,  and  the  mariner  be* 
comes  entitled  to  bis  wages ;  that  is,  to  his  full  wages  for  the 
whole  voyage,  if  he  has  remained  on  board  and  done  bis  dutyy 
or  if,  being  taken  out,  he  has  been  unable,  without  any  fault  of 
his  own,  to  rejoin  the  ship.  If  the  ship  is  condemned  by  a  sen* 
tence  of  coodemnatiod,  then  the  contract  is  dissolved,  and  the 
seamen  are  discharged  from  any  farther  duty  on  board ;  and 
they  lose  their  wages,  unless  there  is  a  subsequent  restitution  of 
the  property,  or  of  its  equivalent  value,  upon  an  appeal,  or  by 
treaty,  with  an  allowance  of  freight,  b  which  event  their  claim 
for  wages  revives.  In  the  case  of  a  restitution  in  value,  the 
proceeds  represent  the  ship  and  freight,  and  are  a  substitute 
therefor.  If  freight  is  decreed  or  allowed  for  the  whole  voyage, 
then  the  mariners  are  entitled  to  the  full  wages  for  the  whole 
voyage ;  for  the  decree  for  freight,  in  such  a  case,  includes  an 
allowance  of  the  full  wages,  and  consequently,  creates  a  trust  or 
lien  to  that  extent  thereon,  for  the  benefit  of  the  mariners.  If 
the  fireight  decreed  or  allowed  is  for  a  part  of  die  voyage  only, 
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the  seamen  are  ordinarily  entitled  only  to  wages  up  to  the  time, 
for  which  the  freight  is  given,  unless  under  special  circumstances; 
as  where  they  have  remained  by  the  ship,  at  the  special  request 
of  the  master,  to  preserve  and  protect  the  property  for  the 
bene6t  of  all  concerned.  These  are  principles  now  firmly  es- 
tablished in  our  maritime  law ;  and,  indeed,  they  have  scarcely 
been  questioned  at  the  argument.  They  will  be  found  gen- 
erally recognised  in  the  learned  Commentaries  of  Mr.  Chancel- 
lor Kent  (3  vol.  Lect.  46,  pp.  191, 192),  and  discussed  at  large  in 
the  case  of  the  Saratoga  (2  Gallis.  R.  164) ;  in  Willard  v.  Dorr 
(3  Mason  R.  91,  161) ;  in  Sheppard  v.  Taylor  (5  Peters  R. 
675) ;  in  Spafford  v.  Dodge  (14  Mass.  R.  66)  ;  in  Beak  v. 
Thompson  (4  East  R.  546) ;  and  in  Abbott  on  Shipping,  (p.  iv. 
ch.  3,  s.  2,  p.  458  to  464,  and  notes). 

In  the  next  place,  it  b  ordinarily  the  right,  as  well  as  the  doty, 
of  mariners,  belonging  to  a  neutral  ship,  after  capture,  to  remain 
by  the  ship,  while  there  is  any  hope  of  recovery  of  the  pro- 
perty; and  this,  generally,  although  not  universally,  may  be 
said  to  be  gone,  when  there  is  a  sentence  of  condemnation ;  and 
afortiorif  when  there  is  a  sale  therof  pending  the  proceedings, 
or  under  the  sentence  of  condemnation.  For  this  doctrine,  also, 
I  may  refer  to  the  authorities  already  cited,  and  especially  to 
the  case  of  the  Saratoga  (2  Gallis.  R.  164),  where  many  of 
them  are  collected  and  commented  on. 

Now,  upon  these  principles,  there  cannot  be  any  doubt,  that 
the  libellant's  intestate,  Lull,  was  entitled,  in  the  events,  which 
have  occurred,  to  wages  from  the  time  of  his  shipment  up  to  the 
time  of  the  final  confiscation  of  the  brig  and  cargo  on  the  ISth  of 
March,  1810.  And  here,  ordinarily,  his  wages  would  stop,  un- 
less freight  upon  the  award  of  indemnity  has  been  allowed  by  the 
commissioners  for  the  whole  voyage,  in  which  event  he  would  be 
entitled  to  wages  up  to  the  time  of  his  return  to  the  United  States, 
viz.  to  the  19th  of  August,  1810 ;  for  such  an  allowance  of 
fireight  would  include  the  wages  of  the  master  and  crew  up  to  that 
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period ;  and  the  wages  would  attach,  by  way  of  trust  or  lien,  to 
that  fiind. 

Then,  as  to  the  eflbct  of  the  stipulaticm  in  the  shipping  articles, 
which  is  relied  on  as  controUmg  the  general  right  of  the  libel- 
laot's  intestate  to  wages.  It  is  well  known,  that  the  shipping 
articles,  in  their  common  form,  are  in  perfect  coincidence  with 
the  general  principleaof  the  maritime  law  as  to  seamen's  wages. 
It  is  equally  well  known,  that  Courts  of  Admiralty  are  in  the 
habit  of  watching  with  scrupulous  jealousy  every  deviation  from 
these  principles  in  the  articles,  as  injurious  to  the  rights  of  sea- 
men, and  founded  in  an  unconscionable  inequality  of  benefits 
between  the  parties.  Seamen  are  a  class  of  persons  remarkable 
for  their  rashness,  thoughtlessness  and  improvidence.  They 
are  generally  necessitous,  ignorant  of  the  nature  and  extent  of 
their  own  rights  and  privileges,  and  for  the  most  part  incapable 
of  duly  appreciating  their  value.  They  combine,  in  a  singular 
manner,  the  appareot  anomalies  of  gallantry,  e;ctravagance,  pro- 
fosion  in  expenditure,  indiffirence  to  the  future,  credulity,  which  is 
easily  won,  and  confidence,  which  is  readily  surprised.  Hence 
it  is,  that  bargains  between  them  and  ship-owners,  the  latter  be- 
ing persons  of  great  intelligence  and  shrewdness  in  business,  are 
deemed  open  to  much  observation  and  scrutiny ;  for  they  in- 
volve great  inequality  of  knowledge,  of  forecast,  of  power,  and 
of  condition.  Courts  of  Admiralty  on  this  account  are  accus- 
tomed to  consider  seamen  as  peculiarly  entitled  to  their  protec- 
tion ;  so  that  they  have  been,  by  a  somewhat  bold  figure,  often 
said  to  be  fiivorites  of  Courts  of  Admiralty.  In  a  just  sense  they 
are  so,  so  far  as  the  maintenance  of  their  rights,  and  the  protec- 
tion of  their  interests  against  the  efiects  of  the  superior  skill  and 
shrewdness  of  masters  and  owners  of  ships  are  concerned. 
Courts  of  Admiralty  are  not,  by  their  constitution  and  jurisdic- 
tion, confined  to  the  mere  dry  and  positive  rules  of  the  common 
law.  But  they  act  upon  the  enlarged  and  liberal  jurisprudence  of 
Courts  of  Equity ;  and,  in  short,  so  far  as  their  powers  extend, 
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they  act  as  Courts  of  fruity.  WbeneFor,  therefore,  any  stipo* 
latioD  is  found  in  the  shipping  articles,  which  derogates  from  the 
general  rights  and  privileges  of  seamen,  Courts  of  Admiralty  hold 
it  void,  as  founded  upon  imposition  or  an  undue  advantage  taken 
of  their  necessities  and  ignorance,  and  improvidence,  unless  two 
things  concur ;  first,  that  the  nature  and  operation  of  the  danse 
b  fully  and  fairly  explained  to  the  seamen ;  and  secondly,  that 
an  additional  compensation  is  allowed,  entirely  adequate  to  the 
new  restrictions  and  risks  imposed  upon  them  thereby.  Hiis 
doctrine  was  fully  expounded  by  hord' StoioeU,  in  bis  admirable 
judgment  in  the  case  of  the  Juliana  (2  Dods.  R.  504)  ;  and 
it  was  much  considered  by  this  Court  in  the  case  of  Bardin  v. 
Oardon  (2  Mason  R.  541,  556,  557)  ;  and  it  has  received  the 
high  sanction  of  Mr.  Chancelk>r  Kent^  in  his  Qommentaries 
(Vol.  iii.  ^  40,  p.  193).  I  know  not,  indeed,  that  this  doctrine 
has  ever  been  broken  in  upon  in  Courts  of  Admiralty,  or  in  Courts 
of  Equity.  The  latter  courts  are  accustomed  to  apply  it  to  classes 
of  cases  far  more  extensive  in  their  reach  and  operation  ;  to  cases 
of  young  heirs  selling  their  expectancies;  to  cases  of  reversiooers 
and  remainder-men  dealing  with  their  estates ;  and  to  cases  of 
wards  dealing  with  their  guardians  ;  and  above  all,  to  cases  of 
seamen  dealing  with  their  prize  money  and  other  interests.^  If 
courts  of  law  have  felt  themselves  bound  down  to  a  more  limited 
exercise  of  jurisdiction,  as  it  seems  from  the  cases  of  Appleby  v. 
Dodd  (8  East  R.  300),  and  Jesic  v.  Ray  (1  Cromp.  Jerv.  & 
Rose.  R.  316,  329,  339)  that  they  are,  it  is  not,  that  they  are 
insensible  of  the  justice  and  importance  of  these  considerations, 
but  because  they  are  restrained  from  applying  them  by  the 
more  strict  rules  of  the  jurisprudence  of  the  common  law,  which 
they  are  called  upon  to  administer. 

Tried  by  the  tests  above  stated,  the  stipulation  in  the  present 
articles  must  be  held  void ;  for  the  anut  probandi  is  on  the  ship- 


>  Bee  1  Story's  Comm.  on  Equity,  §  331  to  §  340^  and  Che  authorides 
there  cited. 
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owner  to  establish  both  the  knowledge  of  the  seamen  of  the  na- 
ture and  extent  of  the  operation  of  the  clause ;  and  that  a  full 
and  adequate  compensation  therefor  was  allowed  to  the  seamen. 
Neither  of  these  &cts  appears ;  and  the  presumption,  therefore, 
isy  that  neither  of  them  had  any  actual  existence.  If  it  were  ne- 
cessary to  discriminate  between  the  two  clauses,  I  should  be  dis- 
posed to  construe  the  first  in  mitiori  semu,  as  limited  to  a  final 
loss  of  the  ship,  without  restitution  or  salvage,  by  capture  or  other 
calamity,  m  the  course  of  the  voyage,  and  not  to  a  mere  taking 
or  other  loss  not  followed  by  such  a  total  destruction  of  the 
voyage.  But  it  is  unnecessary  here  to  sift  its.  exact  purport, 
because,  upon  the  general  considerations  already  stated,  the  en- 
tire clause  may  be  at  once  laid  out  of  the  case. 

The  next  objection,  which  has  been  rather  glanced  at  than 
pressed  upon  the  appeal,  is,  that  the  commissioners  did  not  al- 
low by  their  award  the  full  compensation  claimed  by  the  owner. 
But  it  must  be  taken,  that  the  compensation  was  a  full  indem- 
nity for  his  loss ;  for  such  was  the  duty  imposed  by  law  upon 
the  commissioners ;  and  they  cannot  be  presumed  to  have  de- 
parted from  it.  That  a  larger  claim  was  made,  is  no  proof,  that 
a  full  indemnity  was  not  allowed.  Merchants  are  not  under- 
stood to  be  in  the  habit  of  confining  clums  of  this  sort  to  the 
very  minimum  of  their  supposed  losses.  They  are  more  apt  to 
err,  if  at  all,  upon  the  side  of  studied  exaggeration. 

The  real  objection,  however,  which  has  been  raised  under 
this  head,  b,  that  the  owner  has  not  had  awarded  to  him  the 
full  value  of  the  ship  and  freight ;  but,  that  the  underwriters 
upon  certain  policies  of  insurance  have  had  awarded  to  them 
the  sum  of  $2000  (being  the  amount,  which  they  paid  to  the 
owner  under  their  policies),  and  that  therefore  the  underwriters, 
and  not  the  owner,  are  liable  pro  raid  for  such  a  proportion  of 
the  wages,  as  the  sums  awarded  to  them  bear  to  the  whole  value 
of  the  ship  and  freight.  Now,  the  decisive  answer  to  this  objec- 
tion is,  that  the  seamen  have  nothing  to  do  with  these  policies 
of  insurance,  or  with  any  rights  of  the  underwriters  derived  under 
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them.  They  are  strictly  res  inter  aJioi  acta.  The  right  of  tbe 
underwriters  is  not  an  adverse  interest ;  but  derivative  under  tbe 
testator  by  his  own  vduntary  act  of  cession  or  assignment^  re- 
sulting by  operation  of  law  from  his  having  received  full  com- 
pensation under  the  policies.  Suppose  the  testator  had  assign- 
ed his  whole  interest  in  the  ship  and  freight^  instead  of  a  partial 
interest,  for  a  valuable  consideration ;  could  it  be  for  a  moment 
admitted,  that  he  could  thereby  change  his  own  responsibility  to 
the  seamen,  or  turn  them  over  for  their  compensation  to  mere 
strangers?  Certainly  not.  It  b  quite  a  diflbrent  question, 
whether  they  might  not  proceed  upon  their  implied  trust  or  lien 
against  the  proceeds,  in  whosesoever  hands  they  could  find  tbem. 
But  the  ship-owner,  by  his  own  voluntary  act  of  cession,  cannot 
discharge  himself  from  his  original  liability  under  his  contract ; 
for  the  value  of  the  ship  and  fi^ight,  to  whomsoever  paid,  must 
be  deemed  a  payment  by  his  consent  and  for  his  benefit.  The 
same  question  was  made  in  the  case  of  Brooks  v.  Dorr  (2  Mass. 
R.  39),  and  was  there  disposed  of  upon  reasoning  and  princi- 
ples entirely  satbfactory. 

The  next  and  last  objection,  which  has  been  made,  is,  that  the 
respondents  have  received  certain  mstalments  only  of  the  sums 
awarded  under  the  treaty,  and  not  full  payment.  It  is  admitted, 
that  they  have  received  far  more  than  is  sufficient  to  pay  all  the 
wages  of  the  seamen,  and  that  is  sufficient  to  dispose  of  this  ob- 
jection. The  wages  of  seamen  attach  as  a  lien  to  the  ship  and 
freight,  and  their  proceeds,  into  whosesoever  hands  they  may 
come,  as  a  claim  or  privilege,  having  a  priority  to  be  satisfied 
before  all  other  claims.  As  it  has  been  sometimes  expressively 
said,  they  are  nailed  to  the  last  plank  of  the  ship.  The  ship  is  a 
pledge  for  the  payment,  while  a  single  firagment  remains  of  the 
wreck  or  of  its  proceeds.' 


^  See  1  Peters  Adm.  R.  186,  note.  The  Nkiptuau^  I  Hagg.  Adm.  R. 
227.  The  Sydney  Qn>e^  2  Dods.  R.  la  The  TIm  Odhanna^  2  Mason 
R.319. 
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Upcm  the  whole,  my  opinioa  is,  that  the  libellant  is  entitled 
to  maintain  her  suit,  and  to  recover  wages  from  the  time  of  ship- 
ment (4th  September,  1809)  to  the  time,  when  Lull  arrived  in 
the  United  States  (the  19th  of  August,  1810),  that  is  to  say, 
for  eleven  and  a  half  months,  deducting  therefrom  one  month's 
advance,  to  wit,  $207,  deducting  $18,  which  leaves  a  balance 
in  her  favor  of  $189;  which  is  the  very  sum  decreed  by  the 
District  Court.    That  decree  is  therefore  affirmed  with  costs. 


Joseph  Gass,  in  Ei^uiTT  v.  Abneb  P.  Stinson. 

The  de&Ddant  StinBon,  being  Warden  of  the  State  Prison  of  New  Hampshire, 
appointed  James  as  his  agent  for  the  sale  of  granite  for  the  said  prison, 
with  power  to  sell  the  granite,  and  collect  the  moneys  arising  from  the 
sale*.     Gass  was  the  surety  of  James,  for  the  faithfnl  performance  of  the 
agency.    Held,  that  a  change  in  the  relation  between  Stinson  and  James 
from  that  of  mere  agency  in  the  sale  of  granite  to  third  persons,  to  that  of 
a  conditional  purchase,  or  sale  and  return,  would  amount  to  a  discharge  of 
the  surety,  Gass,  pro  tanto,  or  rather  that  the  transaction  would  fall  with- 
out the  condition  of  the  bond. 
It  was  agreed  between  Stinson,  the  obligee  in  the  bond,  and  Gsss,  a  surety, 
that  if  QhMB  should  be  dissatisfied  with  continuing  his  suretyship  in  the 
premises,  he  should  "  have  a  right  on  ten  days  notice  being  given  to  the 
Warden  of  the  prison  in  writings  to  discontinue  his  liability  as  surety, 
provided  the  accounts  of  the  agent  are  then  all  settled  up,  the  balance  paid, 
and  the  property  of  the  State  Prison  delivered  over  to  the  Warden  or  his 
agent."    Held,  that  this  proviso  in  this  agreement  was  not  a  condition 
precedent  to  the  right  of  Gass  to  liberate  himself  from  future  suretyship, 
and  that  Gass,  on  giving  ten  days  notice  was  entitled  to  be  discharged  from 
his  liability  for  the  future  conduct  of  James,  continuing,  however,  liable 
for  the  balance  then  due  to  Stinson,  and  for  the  delivery  over  of  the  other 
property  then  in  his  hands. 
Hdd,  that  Gass  was  discharged  from  all  liability  on  account  of  the  transac- 
tions subsequent  to  notice  of  his  wish  to  discontinue  his  suretyship,  and 
that  the  necessity  of  notice  in  writing  according  to  the  foregoing  agree- 
ment was  waived,  under  the  circumstances  of  the  present  case. 
Hdd,  that  James  was  a  competent  witness  for  Gass  under  a  bill  in  Equity, 

brought  by  the  latter  to  be  relieved  of  his  suretyship. 
A  new  bond  was  executed,  and  sent  to  the  obligee,  to  take  up  and  supply  the 
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place  of  the  old  bond.  Held,  that  it  was  the  daty  of  the  obligee  to  retotn 
the  new  bond  forthwith,  and  to  give  notice  thereof  to  the  parties  interest- 
ed, and  that  omission  to  do  so,  under  the  circumstances  of  the  present  case, 
afforded  a  presumption,  that  it  was  accepted. 

SemMSf  that  at  law  the  obligation  of  a  surety,  on  a  bond  for  the  fidelity  of  a 
party  for  an  indefinite  period,  cannot  be  determined  at  the  will  of  the  surety 
by  notice.     Q^iere,  if  the  same  rule  prevails  in  Equity. 

Matters  may  be  inquired  Into  under  a  bill  in  Equity,  notwithstanding  they 
are  open  at  law,  where  the  bill  is  brought  for  other  purposes,  as  fi»r  a  dis- 
coTory,  an  injnnotion  to  stay  proceedings  at  law,  and  for  other  general 
relief  upon  the  merits,  which  a  Court  of  law  is  incompetent  to  administer. 

Bill  b  Equity  brought  by  Joseph  Gass  to  be  relieved  from  a 
bond  given  by  him  as  surety  for  one  Noah  James^  to  the  defend- 
ant,  Abner  P.  Stinson ;  and  for  an  injunction  to  stay  proceedings 
in  a  suit  at  law,  brought  on  the  bond  against  James  and  the 
plaintiff. 

The  defendant  Stinson,  being  the  warden  of  the  State  Prison 
of  New  Hampshire,  on  the  22d  of  January,  1831,  appomted  one 
Noah  James,  of  Boston  (Mass.)  his  agent  for  the  sale  of  granite 
for  the  said  prison,  with  power  to  sell  the  granite,  and  collect  the 
moneys  arising  from  the  sales,  and  to  sell  at  such  prices,  as  should 
from  time  to  time  be  given  to  him,  with  a  power  reserved  to 
discontinue  the  agency  at  the  pleasure  of  the  warden  or  bis  suc- 
cessor in  office.  On  the  27th  of  January,  1831,  James,  together 
with  the  plamtiff,  Gass,  as  his  surety,  executed  a  bond  to  the 
defendant,  in  his  official  capacity,  payable  to  him  and  his  suc- 
cessor in  office,  in  the  penal  sum  of  ten  thousand  dollars,  with  a 
condition  that  James,  so  appointed  agent,  should  well  and  truly 
account  to  the  defendant  or  his  successors,  for  all  stone  or  granite 
belonging  to  the  said  State  Prison,  which  should  come  to  his 
possession  or  be  consigned  to  him,  and  should  promptly  pay 
over  the  proceeds  of  all  sales  by  bim  made,  and  should,  from 
time  to  time,  exhibit  a  statement  of  his  doings  as  agent,  and  all 
accounts  of  sales  when  called  for  by  the  defendant  or  his  succes- 
sor ;  and  upon  the  discontinuance  of  his  agency,  that  he  should 
deliver  to  the  defendant  or  his  successor,  free  of  expense  and  in 
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good  order,  any  granite  in  his  bands,  belonging  to  tbe  prison. 
The  bond  was  executed  m  Boston,  through  the  instrumentality 
of  one  Thompson  (the  deputy  warden  under  the  defendant), 
and  he,  Thompson,  afterwards  on  the  same  day,  signed  a 
written  instrument,  by  which  it  was  agreed,  that  if  Grass  should 
be  dissatisfied  with  continuing  his  suretyship  in  the  premises,  he 
should  '^  have  a  right,  on  ten  days  notice  being  given  to  the 
warden  of  the  prison  in  wrtHng,  to  discontinue  his  liability  as 
surety ;  provided  the  accounts  of  the  agent  are  then  all  settled 
up,  the  balance  paid,  and  the  property  of  the  State  Prison 
delivered  over  to  the  warden  or  his  agent:" 

The  agency  of  James  was  revoked  on  the  4th  of  October, 
1888  ;  and  about  this  time,  James  became  insolvent.  Stinson 
was  removed  from  his  office  as  warden,  in  September,  1834. 
Suit  was  brought  in  the  Circuit  Court  of  Massachusetts,  at  the 
May  Term,  1834,  against  James  and  Gass,  on  the  original 
bond.  By  consent,  a  verdict  on  the  issues  joined  between  the 
parties,  was  entered  for  the  plaintiff  (Stinson),  which  was  to 
be  altered  or  amended  according  to  the  report  of  Simon  Green- 
leaf,  Esq.  an  auditor  appointed  for  the  purpose ;  and  the  opinion 
of  the  Court  thereon.  At  the  May  Term  of  the  Court,  1836, 
the  auditor  made  his  report,  stating  the  &cts  on  which  it  was 
founded,  finding  that  there  was  a  balance  due  by  James  to  the 
warden  at  the  termination  of  the  agency  of  $6,033  39.  But 
the  report  expressly  reserved,  for  the  opinion  of  tbe  Court,  the 
question  of  Gass's  liability  as  surety.  No  exceptions  were  filed 
to  the  report ;  and  the  same  still  stands  open  for  the  final  action 
of  the  Court;  Gass  preferring  the  course  of  filing  a  bill  in 
equity. 

The  cause  came  on  for  a  hearing  at  this  term,  upon  the  bill, 
answer  and  evidence,  and  was  argued  by  B.  Rand  for  tbe  plain- 
tiff, and  by  W.  C.  Aylmn  for  the  defendant.  Their  arguments 
were  chiefly  occupied  by  a  discussion  of  the  evidence.  The 
important  facts  in  the  case,  which  are  not  given  above,  and  also 
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the  grounds  taken  by  the  counsel,  will  be  found  in  the  opinioD 
of  the  Court. 

Stort  J.  The  present  bill  is  brought  by  Gass  to  be  relieved 
fiom  his  suretyship  and  liability  under  the  bond  given  to  Stinson, 
upon  several  grounds.  In  the  first  place,  he  insists,  that  the 
nature  and  character  of  the  suretyship  were  essentiaUy  changed 
after  the  execution  of  the  bond,  without  his  consent,  by  a  con- 
tract (commonly  called  a  contract  of  sale  and  return),  by  which 
in  effect  James,  instead  of  a  mere  agent,  became  a  conditional 
purchaser  of  the  granite,  liable,  if  he  sold  it  for  certain  stipulated 
prices,  and  for  all  the  bad  debts  contracted  under  his  own  sales, 
however  faithful  might  be  his  conduct,  in  the  course  of  his  agency. 
In  the  next  place  he  insists,  that  he  did  give  notice  of  his  dis- 
satbfaction  at  remaining  surety  to  Stinson,  who  waived  any 
formal  notice ;  and  he  was  thereupon  entitled  to  be  discharged 
from  all  liability  for  the  future  agency  of  James.  In  the  third 
place  he  inasts,  that  a  bond  with  new  sureties  was  accepted  from 
James  with  the  avowed  understanding  of  its  being  a  substitute 
for  that  originally  given  by  Gass.  In  the  fourth  place,  he  insists 
that  a  certain  contract,  called  the  New  Orleans  contract,  by 
which  James  and  another  engaged  to  furnish  granite  for  building 
a  bank  at  New  Orleans,  which  was  made  known  to  and  acted 
upon  by  Stinson,  and  for  which  the  granite,  charged  in  the 
account  against  James,  was  furnished  by  Stinson,  is  in  no  sense 
a  contract  or  proceeding  appertaining  to  the  agency,  for  which 
Gass  is  liable  under  his  bond.  All  these  various  matters  are 
insisted  upon  in  some  form  or  other  in  the  charges  in  the  bill, 
and  in  the  argument  at  the  bar  on  behalf  of  Gass,  and  they  are 
all  denied  in  the  answer  and  in  the  argument  on  the  other  side. 

Before  proceeding  to  a  consideration  of  these  matters,  thus 
put  directly  in  contestation  by  the  parties,  it  is  necessary  to  dis- 
pose of  one  or  two  preliminary  points,  which  grow  out  of  the 
collateral  agreement  stated  in  the  case,  as  to  the  obligation  and 
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ooostnictioa  of  that  paper.  It  is  contended  by  Scinson,  that  be 
never  gave  any  authority  to  the  deputy  warden  to  sign  any  such 
paper ;  and,  that  it  was  not  a  part  of  the  original  contract  with 
Gass  at  the  time  of  executing  it,  but  was  a  subsequent  unauthor- 
ized proceeding.  And  it  is  further  contended,  that  the  true 
interpretation  of  the  agreement,  if  valid,  is,  that  the  settling  of 
the  accounts  of  the  agency,  payitig  the  balance,  and  delivering 
over  the  property  of  the  prison  in  the  hands  of  James,  constitute 
a  condition  precedent  to  the  right  of  Gass  to  avail  himself  of 
the  written  notice.  It  appears  to  me,  that  the  true  and  reason- 
able interpretation  of  the  instrument,  is,  that  Gass  upon  giving 
the  ten  days  notice  was  entitled  to  be  discharged  from  his  liabil- 
ity, or,  as  the  instrument  phrases  it,  ^'  to  discontinue  his  liabili- 
ty "  for  the  future  proceedings  of  James,  remaining,  however 
liable  for  the  balance  then  due  to  Stinson,  and  for  the  delivering 
over  of  the  other  property,  then  in  his  hands.  Upon  any  other 
construction,  Stinson  and  James,  by  any  arrangement  between 
themselves,  as  to  continuing  the  agency,  or  as  to  not  settling  the 
accounts,  or  not  requiring  such  balance  or  property  to  be  paid 
or  delivered,  would  have  it  in  their  power  to  defeat  the  whole 
intent  of  the  instrument,  and  to  hold  Gass  to  an  indefinite  respon- 
sibility as  surety.  It  seems  to  me,  therefore,  that  the  natural 
interpretation  of  the  terms  of  the  agreement  is,  that  the  proviso 
b  not  a  condition  precedent  to  the  right  of  Gass  to  liberate  him- 
self from  future  suretyship,  but  is  a  qualification  of  the  efiect  of 
the  notice,  as  to  his  discharge  from  liability  for  antecedent  pro- 
ceedings under  the  agency. 

The  other  point  involves  considerations  of  a  very  difierent 
nature  ;  and  in  one  aspect  would  be  decisive  of  the  case  against 
Stinson.  If,  as  Stinson  in  his  answer,  solemnly  affirms,  be  gave 
no  authority  to  the  deputy  warden  to  enter  into  this  collateral 
agreement  with  Gass,  and  it  was  a  stipulation  on  the  part  of 
Gass  at  the  time  of  executing  the  bond,  that  it  should  be  enter- 
ed into,  thus  forming  the  substratum  of  hb  suretyship,  it  is  very 
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clear,  that  the  bond  and  agreement  must,  as  to  Gass,  be  treated 
as  nullities ;  for  neither  instrument  in  such  a  case  could  operate 
unless  both  did,  the  one  being  the  motive  for  the  other.  But  I 
am  abundantly  satisfied,  that  the  collateral  agreement,  tbou^ 
executed  after  the  bond,  on  the  same  day,  was  understood  by 
all  parties  to  be  a  part  of  the  res  geit<t^  and  the  vefy  condition 
of  Gass's  assuming  the  suretyship.  And  I  am  also  as  well  satis- 
fied, that  as  Stinson  accepted  and  acted  upon  the  bond  with  a 
lull  knowledge  of  the  nature  and  effect  of  the  collateral  agree- 
ment without  objection ;  and,  indeed,  as  some  of  the  eYidence 
shows,  with  a  positive  adoption  of  the  latter ;  it  must  be  taken  to 
be  a  final  ratification  of  the  whole  transaction  on  his  part,  and 
binding  upon  him.  In  the  whole  course  of  the  subsequent  ne- 
gotiations and  proceedings  there  is  not  a  tittle  of  evidence  estab- 
lishing hb  disapproval  of  it. 

We  may  now  proceed  to  the  examination  of  the  other  ques- 
tions in  the  case.  In  respect  to  the  first,  viz.  the  change  of  the 
relation  between  Stinson  and  James,  from  that  of  a  mere  agency 
m  the  sale  of  granite  to  third  persons,  to  that  of  a  conditional 
purchase,  or  sale  and  return,  I  entirely  agree  with  the  argument 
at  the  bar,  that,  if  made  out  in  point  of  fact,  it  is  so  total  a  de- 
parture from  the  true  nature  of  the  original  agency,  and  involves 
so  much  more  responsibility  and  risk,  that  it  will  amount  to  a 
discharge  of  Gass ;  or  rather,  the  transactions  will  fall  without 
the  condition  of  the  bond.  The  difficulty  is  in  coming  to  the 
conclusion,  that  the  fiict  is  precisely  made  out.  Stinson  expli- 
citly denies  it  in  hb  answer.  James  as  explicitly  affirms  it  in  his 
deposition.  His  competency  as  a  witness  in  this  case  has  been 
objected  to ;  but  I  cannot  perceive,  what  interest  he  has  in  the 
present  suit,  to  which  he  is  not  a  party,  and  by  the  event  of 
which  he  can  neither  gain  nor  lose.  If  the  plaintiff  succeeds  in 
the  suit,  James  is  not  discharged  from  his  liability ;  if  he  fails, 
the  costs  must  be  exclusively  borne  by  the  plaintiff.  The  case 
otRiddk  V.  Moss  (6  Cranch.  R.  206)  b  distingubhable.  There 
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the  surety  was  sued  at  law  on  the  bond  ;  and  bis  principal,  who 
Iras  o&red  as  a  witness,  bad  made  over  bis  property  to  the 
surety  to  indemnify  bim  for  the  event  of  that  very  suit.  The 
Court  on  this  account,  as  well  as  that  bis  liability  would  be  in- 
creased to  the  extent  of  the  costs  of  the  suit,  if  the  judgment 
was  lor  the  plaintiff,  held  the  principal  an  incompetent  witness. 
It  appears  to  me,  however,  as  the  result  of  the  subsequent  cor- 
respondence and  acts  of  the  parties,  that  the  proposal  contained 
in  the  letter  of  the  12tb  of  February,  1831,  by  which  Stinson 
proposed  to  change  the  former  agreement,  under  which  James 
was  to  receive  a  commission  of  five  per  cent,  upon  bis  sales  of 
gruite,  and  to  substitute  a  low  price  of  the  granite,  so  as  to  give 
James  the  M\  benefit  of  the  extra  price  of  the  sales,  was  never 
definitively  acted  upon  by  either  party.  No  account  is  shown,  in 
which  it  was  ever  adopted  as  the  basis  of  any  settlement ;  and 
there  is  a  subsequent  letter  of  James  (8tb  of  April,  1831),  in 
which  be  says  ^'  I  must  have  pay  lor  trucking  and  commissions 
on  all  I  sell ;  unless,  I  cannot  live."  So  that  it  appears  to  me, 
that  the  denials  of  the  answer  ought  under  all  the  circumstances 
to  prevail  over  tbe  positive  assertions  of  James  on  this  point. 

But  this  leads  me  to  the  consideration  of  tbe  New  Orleans 
contract,  and  whether  it  can  be  treated  as  a  transaction  within 
the  scope  of  the  agency.  Tbe  nature  of  this  transaction  was 
as  follows :  On  tbe  15tb  of  August,  1831,  a  special  contract 
was  entered  into  between  James  and  one  Hastings  (then  his 
partner  in  business),  on  the  one  part,  and  Reynolds  and  Za- 
oharie  of  New  Orleans  of  tbe  other  part,  by  which  the  former 
agreed  to  furnish  the  latter  with  all  the  stone  for  a  bank  build- 
ing at  New  Orleans  of  certain  specified  dimensions  and  sizes,  to 
be  shipped  at  specified  periods,  for  the  gross  amount  of  ten 
thousand  dollars,  under  a  penalty  or  rent  (as  it  was  termed)  of 
five  hundred  dollars  per  month,  for  every  month,  which  should 
elapse  after  the  stated  periods  of  shipment  at  Boston.  After 
the  making  of  this  contract,  which  was  made  known  to  Stinson, 
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James  wrote  from  time  to  time  to  Stinson  for  such  stone  as  be 
wanted  for  the  undertaking  ;  all  of  which  was  furnished  to  him* 
by  Stinson,  and  charged  to  him  in  account.  It  does  not  appear, 
that  StinsoD  had  any  other  participation  in  the  New  Orieans 
contract,  than  by  supplying  the  stone  from  time  to  time  for  the 
same.  James  in  his  bill  insists,  that  Stinson  agreed  to  furnish 
the  stone  at  the  periods  stipulated  in  the  contracts,  and  claims 
damages  for  losses  sustained  by  him  from  his  inability  strictly  to 
perform  the  same,  in  consequence  of  the  default  of  Stinson. 
The  answer  of  Stinson  explicitly  denies  any  participation  in  the 
contract,  and  any  agreement  to  comply  with  its  stipulations. 

Now,  upon  this  posture  of  the  case,  the  question  arises, 
whether  the  stone,  supplied  to  James  under  the  then  New  Or- 
leans contract,  can  properly,  as  against  Grass,  be  deemed  a  part 
of  the  business  of  the  agency,  for  which  he  is  responsible.  I 
think  it  cannot.  So  far  as  the  supplies  went  to  James  avowedly 
to  fulfil  this  contract,  they  must  be  treated  as  absolute  sales  to 
James  or  to  James  and  Hastings,  and  not  deliveries  to  James  to 
be  afterwards  sold  by  him  under  the  agency.  It  is  impossible, 
that  he  could  be  at  once  agent  and  vendee ;  that*he  could  ne^ 
gotiate  as  agent  to  sell  to  himself  as  purchaser.  Reynolds  and 
Zacharie  never  contracted  at  all  with  Stinson,  directly  or  indi- 
rectly ;  but  with  James  and  Hastings  only.  Stinson,  in  making 
the  supplies  of  stone  to  James  treated  him  as  the  absolute 
debtor  for  the  stone,  as  soon  as  received  by  him,  and  charged 
him  therefor  as  purchaser.  A  purchase  is  in  no  just  sense  an 
agency ;  a  contract  to  sell  to  an  agent  is  in  no  just  sense  a 
contract  by  an  agent  to  sell  for  his  principal.  Not  knowing  the 
exact  state  of  the  accounts,  between  the  parties,  independent  of 
this  transaction,  I  am  unable  to  say,  what  will  be  the  e^ct  of 
this  view  of  the  matter  as  to  Gass's  responsibility. 

I  proceed,  therefore,  in  the  next  place  to  the  consideration  of 
the  question  as  to  notice  by  Gass  to  Stinson  of  his  dissatisfaction 
with  continuing  his  suretyship;  and  of  the  waiver  of  any  formal 
notice  by  Stinson,  and  his  assent  to  discharge  Grass. 
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It  appears  from  the  evidence,  that  at  the  time,  when  the  bond 
Was  given,  Gass  was  a  stone-cutter  in  Boston  in  the  employ  of 
James,  then  a  wharfinger  in  Boston,  and  concerned  in  the  sale 
of  stone.     In  September,  or  October,  1831,  Gass  left  the  regu- 
lar employment  of  James,  and  set  up  business  for  himself,  which 
was  a  cause  of  dissatisfaction  to  James  ;  and  it  is  in  a  very  high 
degree  probable,  that  about  thb  period,  Gass  intimated  his  wish 
to  James  to  be  absolved  from  his  suretyship  in  future.     On  the 
SOth  of  September,  1831,  James  wrote  a  letter  to  Stinson  stat- 
log,  that  Gass  was  going  into  the  granite  business  soon  ;  that  he 
was  daily  interfering  in  contracts,  that  happened  under  his  imme- 
diate observation ;  that  he,  James  felt  well  persuaded,  that  be  had 
been  a  great  injury  to  the  sale  of  many  stone  on  his  wharf;  and 
he  then  added :  '^  Entertaining  the  above  views  respecting  his  uni- 
versal interference  in  my  concerns,  I  have  come  to  the  conclusion 
to  ask  the  favor  of  you  to  fill  up  a  new  bail-bond,  and  forward 
it  enclosed  in  a  letter  by  mail  as  early  as  possible,  and  immedi- 
ately on  my  receiving  it  I  will  have  it  signed  by  a  man,  that  will 
be  satisfactory  to  you  and  all  concerned,  and  remit  it  to  you  for 
your  inspection.     If  the  person  is  satisfactory  to  you,  after  you 
have  made  investigation,  on  the  reference  I  shall  offer  respecting  it, 
you  will  oblige  by  sending  me  the  old  bond,  signed  by,  Gass  &CC." 
On  the  SOth  of  the  same  month  the  deputy  warden  replied ; 
^'  If  it  will  be  of  as  much  benefit,  as  you  say  it  will,  we  have  no 
objection  to  your  changing  your  surety ;  all  we  want  is  to  have 
things  about  right ;  and  if  Mr.  Gass  does  not  answer  your  pur- 
pose, you  can  get  a  better  one.     As  soon  as  we  can  possibly  get 
time  we  will  send  you  a  copy  of  the  obligation,  and  you  may 
see,  what  you  can  do  with  it."  On  the  29th  of  September,  1831, 
the  deputy  warden  wrote  a  letter  to  James,  in  which  he  said ; 
'^  We  have  sent  you  a  copy  of  the  bond  varying  only,  where  it 
says,  '  for  what  may  have  been  done  since  the  27th  January.' 
This  variation  will  make  it  the  same,  as  though  it  was  signed  at 
the  time  the  other  was  vmtten,  and  will  agree  with  the  commis- 
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8100  you  have,  appointing  you  agent  dated  527th  January.  You 
oan  get,  who  you  please  on  the  hood,  one  or  two,  as  yoa  like, 
and  forward  it ;  and  if  acceptable,  we  will  exchange  with  you.'' 
On  the  4th  of  October,  1831,  James  enclosed  the  same  bond 
with  certain  persons  proposed  in  pencil  as  sureties.  On  the 
9th  of  the  same  month,  Stinson  acknowledged  the  receipt  of  the 
bond,  and  added  ;  "  I  can  only  say,  the  names  of  the  sureties 
are  strangers ;  presume  they  are  good ;  but  wish  to  have  it  to 
say  to  the  executive^  I  know  them  to  be  good.  Mr.  T.  or 
myself  will  be  down  in  all  this  month,  and  will  then  adjust  the 
business  satisfiictoriiy."  This  bond  does  not  appear  ever  to 
have  been  executed  or  accepted.  On  the  13th  of  October, 
James  wrote  to  Stinson ;  **  If  it  would  not  discommode  you, 
yoa  would  confer  on  me  a  favor,  a  great  &vor,  to  give  op  the 
old  bond,  as  Mr.  Gass  considers  me  as  beholden  to  him  on  that 
aoeount,  and  takes  the  advantage  of  it,  having  lately  commenced 
the  granite  business  near  my  wharf,  and  still  expects  me  to  em- 
ploy his  men  at  any  price,  he  may  choose  to  charge."  On  the 
I6th  of  October,  the  deputy  warden,  in  the  absence  of  the  war* 
den,  wrote  to  James,  saying,  that  he  could  not  say,  what  would 
be  his  (the  warden's)  course  respecting  the  bonds.  He  does 
not  know  Mr.  Sanborn,  nor  Mr.  Hastings  (the  proposed  sure- 
ties). All  he  wants  is  to  be  able  to  say  to  the  directors,  that 
the  bond  is  perfectly  good.  If  he  can  be  satisfied,  that  they  are 
good,  be  will  willingly  exchange  with  you.  1  shall  be  in  Bos- 
ton the  last  of  this  month,  and  then  we  can  arrange  it,  I  thmk.'' 
On  the  8th  of  November,  1831,  the  deputy  warden  wrote  to 
James,  saying  ;  ^^  We  sent  you  the  copy  of  the  bond  sometime 
since;  have  not  heard  any  thing  of  it  yet."  What  bond  this 
refers  to,  does  not  distinctly  appear.  On  the  10th  of  Novem- 
ber, James  &  Co.  by  their  clerk,  wrote  to  Stinson,  saying ; 
''We  have  received  the  bond;  but  have  been  so  very  busy 
with  shipping  stone,  that  I  have  not  had  time  to  attend  to  it ; 
but  will  soon."    The  bond  here  alluded  to  probably  was  the 
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copy  referred  to  in  the  letter  of  the  8tby  and  probably  also  was 
that,  which  was  soon  afterwards  executed  by  one  Amos  C.  San- 
bora,  and  one  Joseph  Hastings,  as  sureties,  and  was  received  by 
Stinson,  and  never  afterwards  returned  to  James.     Scinson, 
however,  io  his  answer,  denies,  that  it  was  satisfactory  to  him  or 
ever  accepted  by  him ;  and  says,  that  he  retained  it  sometime 
in  order  to  redeliver  it  to  James,  when  he  should  come  to  Con- 
eord,  (N.  H.)    But  he  does  not  pretend,  that  he  ever  returned 
this  bond ;  and  he  says  '^  he  does  not  know,  what  became 
thereof."    It  is  proved  by  Hastings  and  Sanborn,  that  the  bond 
was  never  returned  to  them,  and  by  James,  that  it  was  never 
returned  to  him ;  and  that  no  notice  was  ever  given  to  either, 
that  it  was  not  accepted  by  Stinson.    On  the  contrary,  James 
expressly  asserts,  that  no  dissatisfaction  was  ever  expressed  by 
Stinson,  respecting  the  sureties,  and  that  on  one  occasion  he  ex- 
pressed himself  satisfied  with  the  bond.    Be  this,  as  it  may,  it 
is  verj  clear,  that  the  bond  was  never  returned  to  James,  or  the 
sureties ;  and  I  cannot  but  Wpress  myself  under  some  difficulty 
in  avoiding  the  conclusion,  that  its  being  retained  aflfords  some, 
if  not  cogent  evidence,  that  it  was  satisfactory,  and  was  in  Act 
accepted.    It  was  the  duty  of  Stinson  to  return  it  forthwith,  if 
be  did  not  mean  to  accept  it,  and  to  give  notice  there<^  to  the 
parties  interested  in  that  bond.     His  omission  to  do  so,  under 
all  the  circumstances  of  the  present  case,  cannot  but  afibrd  a 
presumption,  that  it  was  accepted.    I  am  aware,  that  the  lan- 
guage of  the  letter  of  Stinson  to  James,  of  the  19th  of  April, 
1882,  leads  to  a  different  conclusion ;  and,  indeed,  it  is  the  prin- 
cipal source  of  my  doubts  on  the  subject. 

But  I  should  be  sorry  to  place  the  decision  of  this  part  of  the 
ease  upon  the  mere  fiict  of  an  acceptance  of  the  new  bond,  even 
if  ibe  presumption  were  stronger  than  it  is,  as  I  am  of  opinion, 
that  the  whole  subsequent  conduct  of  Stinson  demonstrates,  that 
he  afterwards  had  fiill  notice  of  the  dissatisfiiction  of  Gass  in 
remainmg  a  surety ;  that  he  waived  any  formal  notice  in  writ- 
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bg  of  his  (Gass's)  wishes  to  discontinue  his  suretyship  ;  that 
he  intentionally  lulled  Gass  into  the  belief,  that  he  required  no 
other  notice  ;  that  he  had  no  claims  on  him  under  the  old  bond  ; 
and  that  he  did  not  mean  to  insist  upon  any  settlement  aooord* 
ing  to  the  terms  of  the  proviso.  Under  such  citcumstances,  if 
clearly  made  out,  there  can  be  no  doubt,  that  Gass  is  entirely 
discharged  from  his  suretyship  in  regard  to  all  transactions  sub- 
sequent to  tliat  notice  and  waiver.  The  written  correspondence 
of  James  b  Stinson,  in  September,  October,  and  November, 
1831,  do,  as  I  think,  furnish  a  good  deal  of  internal  evidence  of 
a  knowledge  on  the  part  of  Stinson,  that  Gass,  as  well  as  James, 
was  then  desirous  of  his  being  relieved  from  the  suretyship ; 
and,  taken  in  connexion  with  the  deposition  of  James  and  of  the 
other  witnesses  for  the  plaintiff,  there  does  arise  a  strong  pre- 
sumption of  the  fact,  notwithstanding  the  rebutting  evidence  on 
the  other  side.  Indeed,  if  the  plaintiff's  depositions  are  to  be 
believed,  there  is  the  most  conclusive  evidence,  that  Stinson  re- 
peatedly admitted,  that  he  was  willing  to  give  up  the  old  bond  ; 
and  that  be  had  no  claim  under  it  upon  Gass  ;  and  that  be  ex- 
cused himself  from  his  repeated  promises  to  deliver  it  up  by 
subterfuges  and  evasive  pretences,  which  varied  at  different 
times,  but  which  all  admitted,  by  implication,  that  Grass  was  en- 
titled to  be  discharged.  And,  although  the  answer  strenuously 
denies  these  allegations,  I  am  not  satisBed,  that,  in  this  respect, 
as  well  as  in  some  other  respects  ^  it  stands  sufBciently  supported 
to  give  it  entire  credence. 

But,  what  I  rely  on,  is,  that  the  answer  itself  admits,  that  in 
the  spring  of  1832  (though  not  before)  an  application  was  made 
by  Gass  to  Stinson,  in  Boston,  to  deliver  up  the  old  bond ;  and 
that  he,  Stinson,  then  stated  to  Gass,  that  he  could  not,  consist- 
ently with  his  duty  as  a  public  officer,  give  up  the  original  bond 
without  receiving  another  with  a  satisfactory  surety  ;  that  James 
had  proposed  substitutes,  but  none  were  satisfactory ;  and  he, 
Stinson,  was   ready  to  receive  a  sufficient  substitute.      The 
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answer  also  admits,  that  the  brother  of  Gass  did  twice  or  thrice 
in  Concord  converse  with  him  on  the  same  subject,  and  for  the 
same  purpose.  But  it  denies,  that  he,  Stinson,  ever  promised 
to  give  up  the  bond,  unless  all  the  accounts  were  settled  by 
Jamesy  the  balance  paid,  and  the  remaining  property  of  the  pri- 
son delivered  over  to  him.  Now,  without  stopping,  at  present, 
to  consider,  whether  the  answer  is,  under  all  the  circumstances, 
satisfactory  on  this  head,  it  is  material  to  state,  that  here  notice 
is  actuaHy  brought  home  to  Stinson,  in  the  spring  of  1832,  of 
Grass's  dissatisfaction,  and  of  his  desire  to  disconUnue  his  surety- 
ship, and  to  have  the  old  bond  given  up.  No  objection  whaU 
soever  was  made  as  to  the  form  or  manner  of  the  notice ;  and 
the  objection  to  the  delivering  up  of  the  old  bond  (which  was  a 
very  different  matter  from  the  termination  of  the  suretyship), 
was  put  upon  a  distinct  ground,  not  touched  in  the  collateral 
agreement,  and  not  required  by  it,  viz*  the  giving  of  a  new  bond 
with  new  sureties.  Stinson  had  no  right  to  insist,  that  the  new 
bond  should  be  given  before  the  discontinuance  of  Gass's  sure- 
tyship, whatever  he  might  insist  on  before  a  delivering  up  of 
the  old  bond.  I  think,  therefore,  that  Stinson  must  be  taken  to 
have  dispensed  with  any  formal  notice  in  writing  by  Gass  of  his 
intention  not  to  be  held  to  any  suretyship  for  the  future  conduct 
of  James  in  his  agency. 

There  is  a  letter  of  the  19th  of  April,  1832,  from  Stinson  to 
James,  which  shows,  how  earnestly  Gass  was  at  this  time  press- 
ing his  claim  to  deliver  up  the  bond.  It  begins  thus :  *^  Mr. 
Gass  b  pressing  us  hard  to  give  up  the  bond.  We  know  not 
what  to  do.  Has  sent  to  bis  brother,  J.  P.  Gass,  two  or  three 
times,  to  come  and  see  us  ;  says  he  shall  come  up  this  week 
himself,,  if  the  bond  is  not  sent.  Had  you  not  better  see  him, 
and  say  to  him  to  remain  easy.  I  know  of  no  cause  of  his  re- 
questing this.  I  suspect  he  is  not  satisfied,  because  you  do  not 
employ  him  to  cut  stone.  So  far  as  I  am  interested  personally* 
I  should  feel  easy  with  your  own  paper.  But  you  know  the 
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duty  we  owe  the  State.  I  hope  you  may  get  some  good  man ; 
and  let  Mr.  Crass  off,  as  be  is  so  anxious,  be.  I  tbink,  bow- 
ever,  if  you  say  to  Gasd,  you  sball  settle  up  in  June  or  July, 
and  then  will  get  some  one  else,  if  we  require  it,  he  will  be  sat- 
isfied— ^I  think  he  ought."  It  is  apparent  from  this  letter,  that 
Stinson  had  not,  at  that  time,  any  intention  to  revoke  James's 
agency,  or  to  close  his  accounts,  or  to  insist  upon  the  delivery 
up  of  the  granite  remaining  in  bis  hands.  On  the  contrary,  his 
object  was  to  continue  the  agency,  and  to  lull  Gassinto  security. 
On  the  4th  of  June,  Stinson  wrote  a  letter  to  Gass,  in  which 
he  says,  "  On  my  return  home,  I  looked  to  the  bond,  and  also 
to  the  certificate  given  you  by  Mr.  Thompson  (the  deputy 
warden),  which  specifies  the  bond  to  be  given  up  on  ten  days 
notice,  provided  the  accounts  be  all  settled,  &c.  By  referring 
to  the  certificate  you  have  of  Thompson's,  you  will  see  it,  as 
above  stated.  You  know  what  I  said  to  you,  as  to  the  propriety 
of  our  holding  the  bond,  when  I  saw  you  the  other  day,  and  you 
yourself  must  be  satisfied  of  the  propriety  of  it.  I  am  at  a  loss 
to  know  your  anxiety  to  get  it  up,  other  than  Mr.  James's  not 
employing  you  to  prepare  stone.  Mr.  Thompson,  or  myself, 
will  be  in  Boston  soon,  and  sball  then  settle  with  Mr.  James, 
and  relieve  you  of  an  unnecessary  anxiety."  On  the  same  day 
Stinson  wrote  to  James,  and  said,  "  After  I  saw  you,  Mr.  Gass 
pressed  me  hard  for  the  bond,  and  demanded  it  as  a  matter  of 
right.  I  told  him,  why  and  wherefore  I  wished  it,  and  the  rea- 
sons I  stated  to  you,  &c.  I  tried  to  make  him  quiet ;  but  he 
said,  if  I  did  not  send  the  bond,  he  should  come  up  this  week. 
Would  it  not  be  well  for  you  to  see  him,  and  say  to  him,  that 
so  soon  as  the  New  Orleans  job  was  done,  you  should  settle 
with  us  and  discharge  him.  Of  this  course  you  will  judge." 
On  the  same  day  Thompson  also  wrote  to  James,  and  said, 
"  Major  Stinson  wrote  to-day  to  you  about  Gass  ;  he  also  wrote 
to  Gass.  I  think  you  need  not  be  any  worried  about  him,  as  he 
will  be  still,  we  think."     Now,  it  seem3  to  me  clear,  from  these 
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letters,  that  StiDson  was  trying  to  lull  Gass  into  security ;  that 
be  was  seeking  to  eyade  the  just  rights  of  Gass  to  a  termination 
of  his  suretyship ;  and  that  be  was  postponing  a  final  settlement 
of  the  accounts  with  James,  in  order  to  answer  his  own  particu- 
lar purposes.  There  is  a  total  silence  in  all  these  letters  as  to 
any  existing  claim  against  Gass,  under  his  suretyship. 

If  we  pass  from  this  documentary  evidence  to  the  testimonial 
evidence  of  the  plaintiff,  it  is  most  manifest,  if  that  evidence  is 
believed,  that  Stinson  had  the  fullest  notice,  that  Gass  wished 
to  discontinue  his  suretyship ;  that  Stinson  either  had  written 
notice  thereof,  or  waived  it ;  that  he  admitted  Gass  had  fully  en- 
titled himself  to  the  exercise  of  this  right ;  that  he  lulled  Gass 
into  the  belief,  that  be  required  no   further  notice ;  that  he 
had  no  claim  against  Gass  under  the  bond  ;  and  that  he  would 
surrender  the  bond  to  hiou    There  is  some  portion  of  the  testi- 
mony of  the  defendant's  witnesses,  which  is  in  conflict  with  the 
testimony  of  the  plaintiff's  witnesses  on  these  points.     But 
after  making  every  deduction,  I  am  constrained  to  come  to  the 
conclusion,  that  the  weight  of  the  evidence,  as  well  as  of  the 
corroborative  circumstances,  is  decidedly  in  favor  of  the  plaimiff. 
It  appears  to  me,  that  the  latest  period,  to  which  the  notice  can 
be  referred,  and  to  which  Gass's  liability  can  be  prolonged,  is 
the  close  of  the  month  of  April,  1832.    The  subsequent  re- 
tamer  of  Gass's  bond  was  a  violation  of  the  reiterated  promises, 
made  to  him,  to  deliver  it  up$  and  it  was  for  purposes,  and 
under  pretences  wholly  beside  any  avowed  intention  to  hold 
Gate  responsible  fi>r  any  balance  then  due,  or  supposed  to  be 
doe,  from  James.    In  short,  the  reasons  assigned  by  Stinson  for 
retaining  the  bond,  according  to  the  plaintiff's  witnesses  (to 
which  I  on  the  whole  give  credit),  were  of  a  nature  wholly  per- 
sonal to  Stinson,  and  excluded  any  notion  of  a  continuing  liability 
on  the  part  of  Gass. 

In  cases  of  this  sort,  where  a  bond  is  given  .for  the  fidelity  of 
a  party  for  an  indefinite  period,  I  am  aware,  that  it  has  been 
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supposed,  that  at  law  the  obligation  created  hj  the  bond  cannot 
be  determined  at  the  will  of  the  surety  by  notice.    That  was 
intimated  by  Mr.  Justice  Bayley  in  Cahert  v.  Gordon  (7  Bar.  & 
Cresw.  R.  809),  and  afterwards  confirmed  by  the  whole  Court, 
in  the  same  case,  in  3  Manning  &  Ryl.  R.  124.    That  doctrine 
may  well  be  maintainable  at  law.     I  am  aware,  that  the  same 
doctrine  seems  to  prevail  in  equity ;  for  in  the  case  of  Gordon 
V.  Calvert^  before  the  Vice  Chancellor  (2  Simons  R.  253),  and 
again  in  the  same  case,  before  the  Lord  Chancellor  (4  Russ.  R. 
581),  it  seems  to  have  been  held,  that  notice  would  not  termi- 
nate the  liability  ;  and  that  it  was  no  more  a  defence  in  equity, 
than  at  law.   I  confess,  that  I  should  yield  with  more  reluctance 
to  this  latter  doctrine,  though  I  am  by  no  means  prepared  to  say, 
that  it  is  not  maintainable.    The  case  of  Shepherd  v.  Beecher 
(2  P.  Will.  288),  is  distinguishable  in  several  respects.    In  the 
first  place,  the  father  gave  no  notice,  that  he  would  not  be  liable 
on  the  bond  for  the  future  delinquencies  of  bis  son  ;  but  only 
requested,  that  the  master  would  not  trust  him  with  any  cash, 
at  least,  that  he  would  do  it  sparingly.    In  the  next  place,  the 
bond  was  for  the  fidelity  of  the  son  during  the  specified  term  of 
hb  apprenticeship  of  seven  years. 

But  it  is  wholly  unnecessary,  in  this  case,  to  decide,  wbat 
would  be  the  efiect  of  notice  generally  in  equity  in  the  case  of 
a  bond  for  an  indefinite  period  ;  because,  here,  it  is  matter  of 
express  contract.  And  my  judgment  is,  that,  taking  all  the  cir- 
cumstances together,  all  the  parties  understood,  that  the  liability 
of  Gass  as  surety  was  terminated  by  a  notice,  sufficient  for  that 
purpose,  at  fiirthest  at  the  close  of  the  month  of  April,  1832 ; 
and  that  he  ought  not  to  be  held  responsible  for  any  subsequent 
transactions  under  the  agency  of  James. 

It  was  suggested  by  the  counsel  for  the  defendant,  in  open- 
ing the  argument,  that  the  question  as  to  the  efiect  of  the  sup- 
posed change  of -the  contract  firom  a  mere  agency  to  a  condi- 
tional purchase,  or  sale  and  return,  was  a  defence  open  at  law ; 
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and,  therefore,  not  properly  matter  for  equitable  relief.  That 
18  true,  if  it  constituted  the  whole  matter  of  the  bill.  But  the 
jurisdiction  of  a  Court  of  Equity  is  invoked  in  this  case  for  other 
purposes  and  other  relief,  for  a  discovery,  for  an  injunction  to 
the  proceedings  at  law,  and  for  other  general  relief  upon  all  the 
merits,  which  a  court  of  law  is  incompetent  to  administer. 

What  I  propose  to  do  is,  to  refer  it  to  a  Master,  to  ascertain 
the  state  of  the  accounts  between  Stinson  and  James  upon  the 
principles  above  stated,  unless  the  parties  agree  to  the  statement 
annexed  to  the  Auditor's  report  in  the  suit  at  law.  If  nothing 
shall  appear  to  be  now  due  to  Stinson  from  James,  as  a  balance 
of  accounts  for  any  debts  of  the  agency,  contracted  before  the 
end  of  April,  1832,  then  Gass  is  entitled  to  be  discharged  alto- 
gether. If  any  balance  is  due,  then  he  ought  to  be  held  liable 
therefor. 

Considering  the  suit  at  law  as  having  been  placed  under  the 
power  of  the  Court,  for  the  purpose  of  admmistering  substantial 
justice  between  the  parties,  it  appears  to  me,  that  that  will  be 
perfectly  attained  by  accepting  the  Auditor's  report  in  that  suit, 
and  entering  a  joint  judgment  thereon  against  both  James  and 
Gass ;  and  then  to  require  Stinson  to  stipulate  on  record,  not  to 
execute  any  execution  issuing  on  the  said  joint  judgment  against 
Gass,  except  for  such  sum  as  the  Court  shall  direct  to  be  levied 
by  its  own  order  indorsed  on  the  execution. 
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United  States  v.  John  Matthews  and  another. 

Where  there  is  a  deriation  from  the  royage  In  the  shipping  artioles,  a  leteal 
of  the  seamen,  subsequently,  to  do  duty  on  that  account  does  not  amount 
in  law  to  an  endearor  to  commit  a  revolt,  under  the  Act  of  Congress  of 
1835,  eh.  40,  s.  9. 

Indictment  against  the  defendants/for  an  endeavor  to  com* 
mit  a  revolt  on  board  of  the  brig  Juan,  Franklin  Hall,  master. 
Pleai  not  guilty. 

At  the  trial  it  appeared,  that,  by  the  shipping  articles,  the  de- 
fendants shipped  at  Boston  on  the  16th  of  October,  1836,  on 
board  the  brig  for  a  voyage  ''  from  Boston  to  the  Penobscot 
River,  and  tx>m  thence  to  the  West  Indies,  and  back  to  a  port 
of  discharge  in  the  United  States."  The  brig  sailed  on  the 
voyage  on  the  16th  of  October,  1836,  and  went  from  Boston  to 
Frankfort,  on  the  Penobscot  River ;  and  from  thence,  sailed  for 
Matanzas,  first  intending  to  touch  on  her  way  at  Boston,  to  take 
on  board  the  owner  (Mr.  Clarke),  who  was  to  go  in  the  brig  to 
Matanzas.  The  brig  arrived  in  Boston,  and  came  to  anchor  in 
Nantasket  Roads ;  and  Mr.  Clarke  then  came  on  board.    But 
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the  defendaDts  then  refused  to  do  any  further  duty  on  board, 
msisting  that  there  was  a  deviation  from  the  voyage  in  the  ship- 
ping articles,  and  that  they  were  not  bound  to  go  farther. 

Upon  tbb  state  of  the  iacts  the  question  arose,  whether 
the  defendants  were  discharged,  or  not,  or  were  guilty  of  the 
offence  charged  in  the  indictment  for  such  refusal  to  do  duty 
on  board. 

Mittsy  District  Attorney  for  the  United  States.  No  counsel 
ibr  the  defendants. 

Stort  J.  The  Court  are  of  opinion,  that  under  the  circum- 
stances stated  in  the  evidence,  the  refusal  of  the  defendants  to 
do  farther  duty  on  board  was  justifiable,  and  was  not  an  endea- 
vor to  commit  a  revolt  within  the  statute  of  1835,  ch.  40*  The 
touching  at  Boston  was  not  provided  for  in  the  shipping  articles, 
and  was  a  clear  deviation  from  the  voyage,  which  discharged 
the  seamen  from  any  obligation  of  proceeding  farther  on  the 
voyage.    The  defendants  ought  therefore  to  be  acquitted. 

Verdici,  not  guUty. 


Elisha  D.  Hurlbert  and  another 

V. 

T<HE  Pacific  Insurance  Compant. 

The  right  of  Bet-off  is  limited,  at  the  common  law,  to  cases  of  mutual  con- 
nected debts,  and  does  not  extend  to  debts,  which  are  unconnected  with 
each  other. 

Where  an  insurance  was  effected  by  an  agent,  for  the  benefit  of  whom  it 
concerned,  and  a  loss  was  incurred,  and  the  agent  brought  an  action  against 
the  underwriters  in  his  own  name,  for  the  benefit  of  the  owners  of  the 
•hip,  heldf  that  the  underwriters  could  not  set  off  debts  or  demands,  due 
from  the  agent  in  his  own  right,  against  the  amount  claimed  for  the 
loss. 

A  policy  of  insurance,  wherein  the  underwriters  insured  Z.  Cook,  Jr.  for  £.  D. 
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Harlbert  A  Co.  for  whom  it  conoeroa,  payable  to  E.  D.  Hurlbert  k  Co.,  oon- 
taioed  the  following  danae ;  *<  And  in  caae  of  loaa,  auch  lose  shall  be  paid 
in  sixty  days  afler  proof  and  adjustment  thereof,  the  amount  of  the  pre- 
mium note,  if  unpaid,  and  all  sums  due  to  the  company  yrom  the  uunrecfy 
when  such  loss  becomes  due,  bein^  first  deducted."  An  action  was 
brought  in  the  name  of  £.  D.  Hurlbert  A  Co.,  agents,  for  the  benefit  of  the 
owners  of  the  ship.  Edd,  that  the  premium  note  was  to  be  deducted, 
whether  given  by  the  agent  or  principal,  and  that  the  words,  the  insured^ 
applied  not  to  the  party,  who  procured  the  idsorance,  but  to  him  for  whose 
benefit  it  was  made,  as  the  owners  in  the  present  case. 

QiMere,  if  the  principal,  in  the  policy  above-mentioned,  could,  with  the  con- 
sent of  the  agent,  aue  at  common  law  in  his  owd  name. 

Qiuere,  if  a  broker,  who  acts  under  a  dd  credere  commission,  may  be  consid- 
ered as  the  primary  debtor  to  his  principal,  and,  therefore,  to  all  intents* 
the  insured. 

AssuBTPsiT  on  a  policy  of  insurance,  dated  the  1st  of  Septem- 
ber, 1836,  whereby  Z.  Cook,  Jr.  for  E.  D.  Hurlbert  &  Co.,  for 
whom  it  may  concern,  payable  to  E.  D.  Hurlbert  &  Co.  caused 
to  be  insured,  lost  or  not  lost,  $3,000  on  the  schooner  Florm, 
at  sea  or  in  port,  for  twelve  months  from  the  15th  day  of  Sep- 
tember, 1836,  at  noon,  and  if  at  sea,  on  the  expiration  of  the 
year,  to  continue  at  pro  raid  premium,  until  her  arrival  at  her  port 
of  destination  against  the  usual  perils.  The  declaration  averred  a 
total  loss  by  the  perils  of  the  seas  within  the  term  aforesaid. 

The  cause  came  on  to  be  beard  upon  a  statement  of  facts 
agreed  by  the  parties,  as  follows : 

The  plaintiffi  are  commission  merchants,  resident  in  New 
York ;  and  as  agents  for  their  employers,  frequently  cause  in- 
surance to  be  made  in  Boston  by  Mr.  Z.  Cook,  Jr.,  who  has 
general  instructions  from  them  to  have  all  policies  effected  by 
their  orders  made  "  for  whom  it  concerns  payable  to  them.^' 

The  insurance  in  this  case  was  so  effected  by  Mr.  Cook,  by 
the  orders  of  the  plaintiffi,  in  behalf  of  the  owners  of  the  vessel 
insured,  who  reside  in  Connecticut. 

The  defendants  being  liable  to  pay  a  total  loss  on  this  policy, 
claim  the-  right  to  deduct  from  its  amount  all  sums  due  and  pay- 
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aUe  Co  them  by  the  plainttffi,  aod  to  have  payment  or  security 
fixr  the  sum  of  all  the  premium  notes  becoming  due  to  them,  on 
which  the  plaintiffi  are  promisors. 

The  parties  in  interest  deny  the  right  of  the  defendants  to  de- 
duct any  but  the  premium  note  given  for  this  insurance. 

A  copy  of  the  policy  makes  part  ef  this  statement ;  the  de- 
fendants are  to  have  all  the  benefit  they  could  derive  by  force  of 
the  provisions  of  the  policy,  or  by  an  account  duly  filed  in  set- 
off, which  is  to  be  considered  as  done  ;  no  statement  of  interest 
under  this  policy  was  made  to  the  defendants  prior  to  the  loss 
being  claimed. 

The  policy  was  in  the  following  words : 

This  policy  of  insurance  witnesseth,  that  the  President  and 
Directors  of  the  Pacific  Insurance  Company  in  the  city  of  Bos- 
ton, do  by  these  presents  cause  Z.  Cook,  Jr.  for  E.  D.  Hurl- 
bert  &  Co.,  for  whom  it  concerns,  payable  to  E.  D.  Hurlberi 
^  Co.y  to  be  insured,  lost  or  not  lost,  three  thousand  dollars  on 
the  schooner  Flora,  (at  sea  or  in  port,  for  twelve  months  from 
the  fifteenth  day  of  September,  1836,  at  noon,  and  if  at  sea  on 
the  expiration  of  the  year,  to  continue  at  pro  raid  premium  until 
her  arrival  at  her  port  pf  destination.  The  assured  may  can- 
cel this  policy  after  the  expiration  of  six  months,  or  at  any 
time,  should  the  vessel  be  sold)  whereof  is  master  for  this 
present  voyage,  ,  or  whosoever  else  shall  be  roaster  in 

the  sud  vessel,  or  by  whatsoever  other  name  or  names  the  said 
vessel,  or  master  thereof,  is,  or  shall  be  named  or  called :  begin- 
ning the  adventure  upon  the  said  schooner  as  aforesaid,  and  to 
continue  during  the  voyage  aforesaid,  on  the  vessel  until  she 
shall  be  arrived  add  moored  at  anchor  twenty-four  hours  in 
safety,  and  on  the  property  until  landed. 

And  it  shall  be  lawful  for  the  said  vessel,  in  her  voyage,  to 
proceed  and  sail  to,  touch  and  stay  at,  any  ports  or  places,  if 
thereunto  obliged  by  stress  of  weather,  or  other  unavoidable 
accidents,  without  prejudice  to  this  insurance. 

VOL.  VII.  60 
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Touching  the  adventures  and  perib,  which  the  said  Insunnoe 
Company  are  contented  to  bear,  and  take  upon  them  in  this 
voyage,  they  are,  of  the  seas,  fire,  enemies,  pirates,  assailing 
thieves,  restraints  and  detainments  of  all  kings,  princes,  or  peo- 
ple, of  what  nation  or  quality  soever,  hoiratry  of  the  master 
(unless  the  insured  be  owner  of  the  vessel),  and  of  mariners, 
and  all  other  losses,  and  misfortunes,  which  have,  or  ahall  come 
to  the  damage  of  the  said  schooner,  or  any  part  thereof,  to 
which  insurers  are  liable  by  the  rules  and  customs  of  insuranoe 
in  Boston :  provided,  that  the  insurers  shall  not  be  liable  for  any 
partial  loss  on  hemp  and  flax,  unless  the  loss  amount  to  twenty 
per  cent,  on  the  whole  aggregate  value  of  such  articles ;  nor  tar 
any  partial  loss  on  sugar,  flaxseed,  bread,  tobacco  and  rice, 
unless  the  loss  amount  to  seven  per  cent,  on  the  whole  aggre- 
gate value  of  such  articles ;  nor  for  any  partial  loss  on  salt,  grain, 
fish,  fruit,  hides,  skins,  or  other  goods  thai  are  esteemed  perish- 
able in  their  own  nature,  unless  it  amount  to  seven  per  cent, 
on  the  whole  aggregate  value  of  such  articles,  and  happen  by 
stranding ;  nor  for  any  partial  loss  on  other  goods,  or  on  the 
vessel,  or  freight,  unless  it  amount  to  five  per  cent,  exclusive,  m 
each  case,  of  all  charges  and  expenses  incurred  for  the  pur- 
pose of  ascertaining  and  proving  the  loss ;  but  the  owners  of 
such  goods  shall  recover  on  a  general  average.    And  in  case  of 
any  loss  or  misfortune,  it  shall  be  lawful  (or  the  insured,  their 
liK^tors,  servants,  and  assigns,  to  sue,  labor,  and  travel  for,  in  and 
about  the  defence,  safeguard,  and  recovery  of  the  said  schooner, 
or  any  part  thereof,  without  prejudice  to  this  insurance,  to  the 
charges  whereof,  the  said  Insurance  Company  will  contribute, 
in  proportion  as  the  sum  insured  is  to  the  whole  sum  at  risk. 
And  so  the  President  and  Directors  aforesaid,  are  contented, 
and  do  hereby  bind  the  capital  stock  and  other  common  pro- 
perty of  the  said  Insurance  Company,  to  the  insured,  their  ex- 
ecutors, administrators,  and  assigns,  for  the  true  performance  of 
the  premises,  confessing  themselves  paid  the  consideration  due 
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unto  them  for  this  insorancey  bj  the  insured,  at  and  after  the 
nle  of  mght  per  cent,  per  annum,  to  return  pro  raid  premium 
ix  time  not  used. 

And  it  is  hereby  agreed,  that  if  the  insured  shall  have  made 
any  other  insurance  upon  the  schooner  aforesaid,  prior  in  date 
to  this  policy,  then  the  said  Insurance  Company  shall  be  answer^ 
aUe  only,  for  so  much  as  the  amount  of  such  prior  insurance 
may  be  deficient  towards  fully  covering  the  property  at  risk, 
whether  for  the  whole  voyage,  or  firom  one  port  of  lading  or 
discharge  to  another ;  and  the  said  Insurance  Company  shall 
return  the  premium,  or  a  ratable  part  thereof,  upon  so  much  of 
the  sum  by  them  insured,  or  for  such  part  of  the  voyage  as  they 
shall  be  exonerated  flNxn  by  such  prior  insurance,  provided,  that 
no  return  premium  shall  be  made  for  any  passage,  whereon  the 
risk  has  once  commenced.  And  in  case  of  any  insurance  upon 
the  said  schooner,  whether  it  he  for  the  whole  or  part  of  the 
voyage,  subsequent  b  date  to  this  policy,  the  said  Insurance 
Company  shall  nevertheless  be  answerable,  to  the  full  extent  of 
the  sum  by  them  herein  insured,  without  right  to  claim  contribu- 
tion from  such  subsequent  insurers ;  and  shall  accordingly  he  enti- 
tled to  retain  the  premium  by  them  received,  in  the  same  manner, 
as  if  no  such  subsequent  insurance  had  been  made.  And  in 
case  of  loss,  such  loss  shall  be  paid  in  sixty  days  after  proof  and 
adjustment  thereof^  the  amount  of  the  premium  note,  if  unpaid, 
and  all  sums  due  to  the  Company,  yrom  the  insured,  when  such 
loss  becomes  due,  being  first  deducted,  and  all  sums  coming  due 
being  first  paid  or  secured  to  the  satisfaction  of  the  said  Presi- 
dent and  Directors,  they  discounting  interest  for  anticipating 
payment.  It  is  also  agreed,  that  in  case  of  capture  or  deten- 
tion, the  insured  shall  not  have  the  right  to  abandon  therefor, 
until  proof  is  exhibited  of  condemnation,  or  of  the  continuance 
of  the  detention  (by  capture  or  other  arrest)  for  at  least  ninety 
days  ;  and  that  the  insured  shall  not  abandon  in  consequence  of 
the  port  of  desdnation  being  blockaded,  but  the  vessel  shall,  in 
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such  case,  have  liberty  to  proceed  to  another  port  not  blockaded, 
and  there  end  the  voyage,  or  wait  a  reaaonaUe  time  for  the 
blockade  of  the  original  port  of  destination  to  be  raised :  and 
that  the  acts  of  the  insured  or  insurers  in  recovering,  saving,  and 
preserving  the  property  insured  in  case  of  disaster,  shall  not  be 
considered  a  waiver  or  acceptance  of  an  abandonment. 

It  is  also  agreed,  that  the  insurers  shall  not  be  answerable  fi>r 
any  charge,  damage,  or  loss,  which  may  arise  in  consequence  of 
seizure,  or  detention,  for,  or  on  account  of,  illicit  or  prohibited 
trade,  or  trade  in  articles  contraband  of  war ;  but  the  judgment 
of  a  foreign  consular,  or  colonial  court,  shall  not  be  conclunve 
upon  the  parties,  as  to  the  fact  of  there  having  been  artkles 
contraband  of  war  on  board,  or  as  to  the  fiict  of  an  attempt  to 
trade  in  violation  oi  the  laws  of  nations.  It  is  also  agreed,  that 
this  policy  shall  be  void  in  case  of  its  being  assigned,  trans- 
ferred, or  pledged,  without  the  previous  consent  in  writing  of  the 
insurers.  It  is  also  agreed,  that  the  insured  shall  not  have  the 
right  to  abandon  the  vessel  for  the  amount  of  damage  merely, 
unless  the  amount  which  the  insurers  would  be  liable  to  pay, 
under  an  adjustment  as  of  a  partial  loss,  shall  exceed  half  the 
amount  insured :  and  in  case  of  a  total  loss  of  the  vessel  with 
salvage,  the  amount  allowed  out  of  the  salvage  to  the  officen 
and  crew,  for  wages  earned,  or  services  rendered  prevk>usly  to 
the  loss,  shall  be  considered  as  so  much  of  the  salvage  applied 
to  the  use  of  the  ship  owners,  even  although  the  same  should  be 
allowed  or  paid  under  the  name  of  salvage,  and  not  as  wages, 
and  shall  accordingly  be  deducted  in  adjusting  the  loss.  It  is 
further  agreed,  that  if  any  dispute  shall  arise,  relating  to  a  loss 
on  this  policy,  it  shall  be  submitted  to  the  judgment  and  de- 
termination of  arbitrators,  mutually  chosen,  whose  award  in 
writing  shall  he  conclusive  and  binding  on  all  parties.  The 
Company  is  not  liable  for  wages  or  provisions,  except  in  general 
average. 

In  witness  whereof,  the  President  of  the  said  Ptuafic  Insurance 
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Company,  hath  hereuDto  subscribed  his  name,  and  caused  the 
same  to  be  countersigned  by  their  Secretary,  at  their  office  in 
Boston,  tbb  6f8t  day  of  September,  one  thousand  eight  hundred 
and  thirty-six. 

The  cause  was  argued  by  F.  C.  Loving  for  the  plaintiffi, 
and  by  C.  P.  Curtis  for  the  defendants. 

Stort  J.  The  only  questions  arising  upon  the  statement  of 
facts  are,  1st.  As  to  the  right  of  set-off  of  the  defendants  of  the 
demands,  which  they  hold  against  the  plaintiffi  ;  2d.  As  to  the 
right  of  deduction  of  the  same  demands  under  a  particular  clause 
in  the  policy,  which  will  be  presently  brought  under  notice. 

In  regard  to  the  right  of  set-off,  either  at  the  common  law,  or 
under  our  statute  of  set-off  (Revised  Statutes,  ch.  96),  it  appears 
to  me,  that  upon  the  circumstances  of  the  present  case  it  is  not 
at  all  maintainable.     However  true  it  may  be,  that  the  right  of 
set-off  of  mutual  demands  between  the  parties  is  founded  in 
natural  justice  and  equity,'   (a  proposition,  to  which  I  give  my 
fill!  assent),  it  is  very  certain,  that  the  common  law  has  not  car- 
ried this  right  into  full  effect ;  for  by  that  law  the  right  of  set-off 
is  limited  to  cases  of  mutual  connected  debts,  and  does  not  ex- 
tend to  debts,  which  are  unconnected  with  each  other.    The 
present  case  is  not  one  of  mutual  connected  debts.    In  regard 
to  our  Revised  Statute  of  set-off,  although  it  has  enlarged  the 
doctrines  of  the  common  law,  there  is  no  clause  in  it,  which 
reaches,  either  in  its  language  or  its  spirit,  a  case  like  the  present. 
It  is  limited,  with  few  exceptions,  to  mutual  debts  or  demands 
between  the  parties  to  the  action  ;  and  it  contemplates  only  such 
mutual  debts  and  demands,  as  are  due  in  the  same  right.    In  the 
present  case,  the  suit  is  brought  by  the  plaintiffi,  as  mere  agents 

^  See  Qrtmy.  FcBrmtr,  4  Burr.  R.  22S0,  2221.  Briggsy.  Richmond^ 
10  Pick.  R.  391.  2  Stoiy's  Ck>mmr  on  EquiQr  Jurisp.  eh.  37,  §  1432  to 
$  1444. 
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fxa  the  benefit  of  the  owners  of  the  Flora.  They  sue  «ii  autre 
droit.  The  debts  or  demands  sought  to  be  set  off,  are  not  tbe 
debts  or  demands  due  by  these  owners ;  but  by  the  plaintifi  io 
their  own  right.  So  that  the  suit  and  the  set-off  are  not  in  the 
same  right.  The  case  of  Oardan  v.  Church  (2  Caines  R.  S93), 
is  also  a  direct  authority  against  allowing  a  set-off  under  such 
circumstances  upon  general  principles. 

Then,  as  to  tbe  second  question.  The  clause  in  tbe  policy  is 
in  the  following  words.  <'  And  in  case  of  loss,  such  loss  shall 
be  paid  in  sixty  days  after  proof  and  adjustment  thereof,  the 
amount  of  tbe  premium  note,  if  unpaid,  and  all  sums  due  to  the 
Company  from  the  insured^  when  such  loss  becomes  due,  being 
first  deducted ;  and  all  sums  coming  due,  being  first  paid  or  se- 
cured to  tbe  satisfaction  of  the  said  President  and  Directors, 
tbey  discounting  interest  for  anticipating  payment."  The  wbole 
question,  as  to  the  construction  of  this  clause,  turns  upon  tbe 
pobt,  who  is  ^^  the  insured "  within  its  true  intent  and  meaning; 
Sx  it  is  clear,  that  the  debts  and  demands  due  fiom  that  person, 
and  fiK>m  him  alone,  are  to  be  recouped  iirom  the  amount  due 
on  tbe  policy.  It  has  been  argued,  that,  by  tbe  insured,  must  be 
here  intended  tbe  party,  in  whose  name  the  insurance  is  proved 
to  be  made ;  and  who  may  sue  for  the  loss ;  and,  especially, 
where  he  is  the  party,  to  whom  the  amount  is  to  be  paid  in  case 
of  loss,  and  who,  therefore,  is  exclusively  entitled  to  sue  on  tbe 
policy.  In  the  present  case,  the  policy  expressly  declares,  that 
in  case  of  loss  the  amount  shall  be  paid  to  the  plaintiffi ;  and  it 
is  added,  that,  upon  any  other  construction,  even  tbe  premium 
note  itself  upon  this  very  policy  could  not  be  deducted. 

As  to  this  last  suggestion,  it  appears  to  me,  that  no  such  con- 
sequence would  follow,  as  the  argument  supposes.  It  seems  to 
me,  that  the  true  interpretation  of  the  clause  authorizes  the  de- 
duction of  the  premium  note  at  all  events,  by  whomsoever  it 
may  have  been  given.  But  it  authorizes  no  other  deduction, 
except  of  debts  or  demands  due  firom  the  insured.    In  the  ordi* 
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naij  case  of  a  suit  brought  by  the  principal^  who  has  procured 
the  polkry  to  be  made  by  an  agent  in  his  own  name,  the  pre- 
mium  note  cannot,  unless  under  special  circumstances,  be  set  off, 
if  it  has  been  given  by  the  agent,  binding  himself  personally; 
because  the  suit  is  brought  for  the  right  of  the  principal,  and 
the  premium  note  is  the  agent's  own  debt.  The  case  of  Ga- 
mmde  v.  Pigou  (4  Taunt.  R.  346)  seems  to  have  proceeded 
upon  this  ground/  The  clause  was,  therefore,  probably  intro- 
duced to  entitle  the  underwriters  at  law  to  deduct  the  premium, 
whether  the  suit  was  brought  in  the  name  of  the»prindpal  or  of 
the  agent.' 

It  appears  to  me,  that  the  insured,  in  the  sense  of  the  clause, 
must  mean,  not  the  party,  who  procures  the  insurance ;  but  the 
party,  for  whose  benefit  the  insurance  is  made.  He,  and  he  only 
can  properly  be  said  to  be  the  insured  ;  for  he  is  ultimately  to 
pay  the  premium  and  to  have  the  benefit,  if  a  loss  occurs.  I  do 
not  say,  that  this,  the  primary  meaning  of  the  words,  may  not  be 
displaced  by  showing,  that  the  parties  to  the  contract  have  used 
them  in  a  different  sense,  as  the  designation  of  the  person,  in 
whose  name  the  policy  is  made.  But  the  language  ought  to  be 
very  clear  in  its  import,  which  should  lead  to  such  a  result. 
The  present  policy  does  not  seem  to  me  in  any  manner  to  jus* 
tify  it.  It  is  true,  that  by  the  terms  of  the  policy  the  loss  is 
payable  to  the  plaintiffi.  But  on  whose  account  ?  Plainly  on 
account  of  the  owners  of  the  Flora,  for  whose  benefit  it  was 
made.  There  is  not  the  slightest  evidence  in  the  ease,  that  the 
pbuntffi^  have  become  the  owners  of  the  policy ;  or  that  they 
acted  under  a  del  credere  commission  ;  or  even  that  they  have 
a  lien  upon  the  same  for  any  balance  of  accounts.  The  proba- 
bility is,  that  the  money  was  made  payable  to  them,  solely  to 


>  See  also  Cumming  v.  JFVrMfer,  1  M.  &  Selw.  494,  499.    Leeds  v. 
Marine  iuuranee  Company^  6  Wheat  R.  565. 
*  See  Maam  v.  Hendawn,  1  East  R.  335. 


1 


480  MASSACHUSETTS. 


Harlbert  et  al.  v.  The  Pacific  Insaxance  Comp&ny> 

secure  their  ordinary  commission  for  the  negotiation.  The  ob- 
ject of  making  the  loss  payable  to  the  plaintiffi,  is  not  to  change 
the  character  of  the  insurance  itself,  and  to  make  it  an  insurance 
for  the  agent,  and  not  for  the  principal ;  for  then  the  party, 
having  no  interest  in  the  property  insured,  and  not  the  party 
sustaining  the  loss,  would  be  entitled  to  the  benefit  of  the  insur* 
ance.  But  the  object  is,  to  entitle  the  agent  to  sue  in  his  own 
name  for  the  loss,  and  to  receive  it  without  that  right  being  in- 
terfered with  by  the  principal.  The  principal  is  still,  however, 
the  insured ;  asd  the  money,  when  received,  is  to  be  accounted 
for  to  him.  This  was  the  interpretation  put  upon  a  similar 
clause  in  the  case  of  The  Jefferson  Insurance  Compcmy  v.  Cot- 
heal  (7  Wendell  R.  72,  82).  There  is  great  weight  also  in 
the  argument  ab  incanvenieniiy  that  otherwise  the  debts  of  tbe 
agent,  though  unknown  to  the  principal,  might  intercept,  in  tbe 
shapeof  aset-ofT,  tbe  whole  indemnity  of  the  principal.  Whether, 
upon  a  policy  thus  framed,  the  principal,  with  the  consent  of  tbe 
agent,  might  sue  at  the  common  law  for  the  loss,  as  he  clearly 
could,  if  this  clause  about  the  payment  were  omitted  (without 
any  distinction  as  to  tbe  agent's  having  a  del  credere  commission, 
or  not),  it  is  unnecessary  to  decide.  In  a  Court  of  Equity,  there 
would  not  be  the  slightest  difficulty  ;  for,  if  the  lien  of  tbe  agent 
were  discharged,  the  principal  might  sue  for  the  loss  in  his  own 
name,  which  shows,  that  he  is  to  be  treated  as  substantially  tbe 
insured. 

Very  little  light  can  be  thrown  on  this  subject  by  any  refer- 
ences to  the  English  decisions  on  set-oflf.  Almost  all  the  cases 
have  turned  upon  the  proper  construction  of  their  statutes  of 
set-off  in  cases  of  mutual  debts  and  mutual  credits,  either  gen- 
erally, or  in  cases  of  bankruptcy.'  In  Dubois  v.  Orove  (1  Term 
Rep.  112),  and  Bize  v.  Dickason  (1  Term  Rep.  285),  the 


^  The  different  statutes  will  be  found  in  Babbington  on  Set-of^  and 
Montagu  on  Set-off.   . 
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broker  acted  under  a  del  credere  commission,  and  having  paid  the 
losses  to  bis  principal,  he  was  allowed  to  set  off  these  losses 
against  a  claim  for  premiums  by  the  assignees  of  a  bankrupt. 
Under  such  circumstances,  it  may  be  fair,  as  between  himself  and 
the  underwriters,  the  policy  being  made  in  his  name,  and  the 
amount  being  paid,  to  treat  him  as  the  owner  of  the  policy. 
Moody  y.  Webeter  (3  Pick.  R.  424),  Rosier  v.  Eason  (2  M.  b 
Selw.  112),  and  Parker  y.  Beasley  (2  M.  &  Selw.  423),  recog- 
nise the  like  right  of  set-off  where  the  brokers  are  under  a  del 
credere  commission,  or  have  a  lien  by  reason  of  acceptances.^ 
But  where  there  is  neither  a  del  credere  commission  nor  a  lien, 
the  right  of  set-off  is  held  not  to  exist.  Parker  v.  Smith  (16 
East  R.  382,  386).  It  would,  however,  be  a  great  mistake  to 
consider  Grove  v.  Dubois  (1  Term  Rep.  112),  from  which  all 
the  other  cases  have  sprung,  an  authority  to  the  extent  of  con- 
sidering, that  where  the  broker  acts  under  a  del  credere  commis- 
sion, he  is  to  be  considered  as  the  primary  debtor  to  his  principal, 
and  therefore,  to  all  intents,  the  insured.  In  Baker  v.  Langhom 
(6  Taunt.  R.  519),  and  Peele  v.  Korihcoie  (7  Taunt.  R.  478), 
Lord  Chief  Justice  Oibbs  repudiated  such  a  notion.'  Without 
going  farther  into  an  examination  of  the  English  cases  on  this 
particular  point,  resting,  as  they  mainly  do,  upon  the  case  of 
Dubois  v.  Grwe  (1  Term  Rep.  112),  a  case  in  itself  not  very 
satisfactory  in  its  principles,  it  is  sufficient  to  say,  that  they 
furnish  no  general  reasonmg  applicable  to  the  case  before  the 
Court. 

Upon  the  whole,  my  opinion  is,  that  there  is  no  right  m  the 
defendants  to  set  off  or  deduct  from  the  amount  recoverable  on 
this  policy  any  sums  whatsoever  due  by  the  plaintifls  to  them, 
except  the  premium  on  the  policy.      Judgment  accordingly. 


^  See  also  Daoits  v.  FtZHtnton,  4  Bing.  57a 
*  See  also  GaU  v.  Corner^  7  Taunt.  R.  558. 
TOL.  Yll.  61 
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United  States  v.  Jabies  Datis. 

A  gun  was  fired  from  an  American  ship,  lying-in  the  harbor  of  Rail  tea,  one 
of  the  Society  Isles  and  a  foreign  government,  by  which  a  person  on  board 
a  schooner,  belonging  to  the  natives  and  lying  in  the  same  harbor,  was  kill- 
ed. Held,  that  the  act  was,  in  contemplation  of  law,  done  on  board  ike 
foreign  schooner,  where  the  shot  took  effect,  and  that  jariM&etion  of  it 
belonged  to  the  foreign  government,  and  not  to  the  Coorta  of  the  United 
States  under  the  Crimes  Act  of  1790,  ch.  36,  §  12. 

Qtusra,  if  the  waters  of  the  harbor  of  the  island  of  Rtiatea  are  to  be  deem- 
ed the  high  seaa. 

SembU,  that,  upon  principles  of  international  law,  and  independent  of  aoiM 
statutable  provisions  or  treaty  stipulations,  courts  of  justice  are  neither 
bound  or  authorized  to  remand  prisoners  for  trial  to  a  foreign  government, 
whose  laws  they  are  supposed  to  have  violated. 

Indictment  for  manslaughter  of  a  person,  whose  name  was  mt- 
known,  against  the  Act  of  1790,  ch.  36,  ^  12.  (1  Story's  Laws 
of  United  States,  84).  There  were  two  counts ;  one  stating  the 
offence  to  be  committed  on  the  high  seas ;  the  other  contabing 
a  special  statement  of  all  the  circumstances  as  to  locality,  be. 
Plea,  not  guilty. 

At  the  trial,  it  appeared  in  evidence  from  the  testimony  of  the 
mate,  that  the  defendant  (Davis),  was  master  of  the  ship  Rose, 
an  American  whale  ship.  The  ship  sailed  on  the  voyage  in 
August,  1833.  In  the  course  of  the  voyage,  the  ship  arrived 
at  the  island  of  Raiatea,  one  of  the  Society  Islands,  where  she 
lay  for  ten  on  twelve  days  to  recruit,  and  to  cooper  her  oil.  While 
lying  there,  a  schooner  came  alongside,  which  belonged  to  some 
persons,  who  were  residents  of  one  of  the  islands,  and  was 
tied  to  the  ship.  The  deceased  was  one  of  the  crew  of  that 
schooner.  Some  difficulty  having  occurred  with  an  Irishman  who 
did  not  belong  to  the  ship,  but  was  employed  on  board ;  and  the 
defendant  (Davis)  ordered  him  to  be  tied  up  and  flogged,  which 
was  accordingly  done  by  the  mate.    The  deceased  ac  that  time 
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came  oo  board  of  the  ship,  and  said  to  the  defendant,  Captain 
Davis,  do  not  strike  the  man  across  the  loins.  The  defendant 
told  bim  to  go  out  of  the  ship,  and  he  immediately  left  the  ship 
and  went  on  board  of  the  schooner.  The  Irishman  was  then 
put  in  irons.  Sometime  after,  the  boat's  crew  of  the  ship  Rose 
came  on  board  and  refused  to  do  duty,  while  the  Irishman 
remained  in  irons*  The  defendant  told  them  to  go  to  work. 
They  still  refused,  and  one  of  them  (a  blackraan)  took  up  a 
handspike.  The  defendant  had  previously  sent  for  his  gun 
below,  and  then  had  it  in  bis  hands ;  and  the  blackman  having 
the  handspike,  said  to  him ;  ^'  shoot  straight,  if  you  do  not  shoot 
me  I  will  kill  you.''  The  defendant  then  ordered  the  mate  to 
put  the  blackman  in  irons ;  and  while  the  mate  was  doing  it, 
the  gun,  then  in  the  captain's  hands,  went  off,  and  the  mate, 
upon  looking  up,  saw  the  deceased  was  shot,  and  fall  instantly 
dead  on  the  deck  of  the  schooner.  How  the  gun  went  off, 
whether  purposely  or  not,  did  not  appear.  The  defendant  then 
went  below.  The  deceased  had  not  taken  any  part  in  this 
affiay ,  and  was  all  the  time  on  board  of  the  schooner  until  he  was 
shot.  An  examination  was  afterwards  had  before  the  American 
consul  at  the  Island,  and  the  defendant  was  sent  home  for  trial. 

From  the  testimony  it  further  appeared,  that  the  deceased  was 
not  an  American  but  was  a  foreigner,  and  was  believed  to  be  an 
Englishman. 

From  the  testimony  and  other  evidence,  it  farther  appeared, 
that  the  island  of  Raiatea  is  surrounded  or  in  a  great  part  sur- 
rounded by  a  coral  reef,  which  ibrms  a  fine  harbor,  a  half  mile 
wide  firom  the  reef  to  the  island.  At  high  water  the  coral  reef 
is  not  out  of  water  or  visible ;  but  at  low  water  it  is,  as  the  na- 
tives may  then  be  seen  walking  on  the  reef.  At  low  water,  the 
sea  of  course  washes  entirely  over  the  reef.  There  are  small 
islets  about  the  reef,  and  two  places  only  where  vessels  can 
enter.  The  entrances  are  narrow,  not  above  twenty  rods  wide. 
are  there  required  at  both  entrances,  and  pilotage  and 
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port  duties  are  paid.  There  is  no  better  harbor  in  the  South 
Seas;  and  it  is  not  an  open  roadstead.  The  ship  and  schooner, 
at  the  time  of  the  occurrence,  lay  within  the  reef  about  one 
hundred  and  fifty  yards  from  the  shore  of  the  Island,  about  two 
miles  from  one  of  the  entrances.  The  place  was  commonly 
called  a  harbor  or  port. 

Upon  this  evidence  obtained  from  the  witness  for  the  govern- 
ment ;  Choate  for  the  defendant,  without  going  into  any  evi- 
dence on  his  side,  cited  3  Murray's  Eocyc.  of  Geography,  article 
Raiatea,  p.  159,  and  2  Make  Brun's  Geography,  p.  294,  and 
contended,  that  upon  the  Government's  own  evidence,  the  Court 
had  no  jurisdiction  of  the  case.  He  said,  that  he  was  prepared 
to  show,  that  no  ofience  had  been  committed ;  but  that  the 
defendant  bad  good  reason  to  suppose,  that  his  gun  was  not 
loaded,  and  only  pointed  it  for  intimidation ;  and  that  he  had 
been  tried  before  the. king  of  the  Society  Islands,  and  had  been 
acquitted.  But,  as  he  thought,  the  offence,  if  any,  was  not 
within  the  jurisdiction  of  the  Court.  He  cited  United  States  v. 
McGiay  4  Dall.  R.  426. 

MiUs,  District  Attorney,  said  he  was  willing  to  submit  the  case 
upon  the  evidence,  to  the  Court  and  jury. 

Stort  J.  We  are  of  opinion,  that  under  the  circumstances 
established  in  evidence,  there  is  no  jurisdiction  in  this  cause. 
The  Crimes  Act  of  1790,  ch.  36,  <^  12,  on  which  this  indict- 
ment is  founded,  gives  to  this  Court  jurisdiction  of  the  crime  of 
manslaughter  only  when  committed  **  on  the  high  seas."  We 
do  not  absolutely  decide,  whether  the  place  where  this  oflSsnce, 
if  any,  was  committed,  was  the  high  seas  or  not ;  because  that 
might  be  affected  by  considerations  of  a  very  delicate  and  diffi- 
cult nature,  as  whether  it  was  high  or  low  tide ;  for  a  place  may 
at  high  water  be  the  high  seas,  and  yet  at  low  water  be  strictly 
a  part  of  the  land,  as  is  the  case  on  our  seashore,  according  to 
the  well  known  doctrine  in  Constable's  case,  5  Co.  R.  106,  a. 
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In  the  present  case  at  high  water,  the  tide  of  the  ocean  bad 
full  sweep  over  the  place  in  question ;  and  it  may  be  matter  of 
grave  consideration,  whether,  if  the  whole  reef  was  at  the  time 
covered  with  water,  the  whole,  including  the  place  where  the 
schooner  lay,  ought  not  to  be  deemed  the  high  seas.  But  on 
this  we  give  no  opinion. 

What  we  found  ourselves  upon  in  this  case  is,  that  the  ofience, 
if  any,  was  committed,  not  on  board  of  the  American  ship  Rose ; 
but  on  board  of  a  foreign  schooner  belonging  to  inhabitants  of  the 
Society  Islands,  and  of  course,  under  the  territorial  government 
of  the  king  of  the  Society  Islands,  with  which  kingdom  we  have 
trade,  and  friendly  intercourse,  and  which  our  government  may 
be  presumed  (since  we  have  a  consul  there)  to  recognise  as 
entitled  to  the  rights  and  sovereignty  of  an  independent  nation^ 
and  of  course  entitled  to  try  offences  committed  within  its  terri- 
torial jurisdiction.  I  say  the  offence  was  committed  on  board  of 
the  schooner ;  for  although  the  gun  was  fired  from  the  ship 
Rose,  the  shot  took  effect  and  the  death  happened  on  board  of 
the  schooner ;  and  the  act  was,  in  contemplation  of  law,  done 
where  the  shot  took  effect.  So  the  law  was  settled  in  the  case 
of  Rex  V.  Coombs  (I  Leach.  Cr.  Cas.  432),  where  a  person 
on  the  high  seas  was  killed  by  a  shot  fired  by  a  person  on  shore, 
and  the  offence  was  held  to  be  committed  on  the  high  seas,  and 
to  be  within  the  Admiralty  jurisdiction.  Of  offences  committed 
on  the  high  seas  on  board  of  foreign  vessels  (not  being  a  piratical 
vessel),  but  belonging  to  persons  under  the  acknowledged  govern- 
ment of  a  foreign  country,  this  Court  has  no  jurisdiction  under 
the  Act  of  1790,  ch.  36,  ^  12.  That  was  the  doctrine  of  the 
Supreme  Court  in  United  States  v.  Palmer  (3  Wheat.  R.  610), 
and  United  StaUs  v.  Klintock  (5  Wheat.  R.  144),  and  United 
States  V.  Holmes  (5  Wheat.  R.  412)  ;  applied,  it  is  true,  to 
another  class  of  cases ;  but  in  its  scope  embracing  the  present. 
We  lay  no  stress  on  the  fact,  that  the  deceased  was  a  foreigner. 
Our  judgment  would  be  the  same,  if  he  bad  beeft  an  American 
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citizen.  We  decide  the  case  wholly  on  the  ground,  that  the 
schooner  was  a  foreign  vessel,  belonging  to  foreigners,  and  at  the 
time  under  the  acknowledged  jurisdiction  of  a  foreign  govern- 
ment. We  think,  that  under  such  circumstances,  the  jurisdictioii 
over  the  ofience  belonged  to  the  foreign  government,  and  not  to 
the  Courts  of  the  United  States  under  the  Act  of  Congress. 
The  jury  immediately  returned  a  verdict  of  not  guiliy. 

Mem.  The  District  Judge,  immediately  on  this  acquittal, 
suggested  for  consideration,  whether,  under  such  circumstances. 
It  was  not  the  duty  of  the  Court  to  remand  the  prisoner  to  the 
foreign  government  for  trial.  Mr.  Justice  Story  said,  that  he 
bad  never  known  any  such  authority  exerobed  by  our  Courts, 
except  where  the  case  was  provided  for  by  the  stipulations  of 
flome  treaty.  He  had  great  doubts,  whether,  upon  principles  of 
international  law,  and  independent  of  any  statutable  provisions, 
or  treaty  stipulations,  any  court  of  justice  was  either  bound  in 
duty,  or  authorized  in  its  discretion,  to  send  back  any  o&nder  to 
a  foreign  government  whose  laws  he  was  supposed  to  have  vio- 
lated. The  District  Judge  acquiesced  in  this  view  of  the  mat- 
ter; and  the  prisoner  was  discharged. 


HcNBT  Flaog,  in  Equitt,  t;.  Samuel  H.  Mann  and  others. 

• 

On  or  about  Jane  ISth,  1823,  Samnel  Frye,  as  guardian  of  his  minor  child- 
ren, under  a  license  of  Court,  conveyed  certain  premiaefl  in  Lowell,  called 
the  Paddy  Camp  Lands,  to  Luther  Richardson,  in  fee.  On  the  14tb  of 
May,  1825,  Luther  Richardson  conveyed  these  premfses,  being  already 
Bulgect  to  iucumbrances,  to  his  brother,  Prentiss  Richardson,  by  a  deed  of 
quitclaim,  and  upon  a  secret  parol  trust  for  the  benefit  of  Luther.  On  the 
6th  of  May,  1826,  Luther  Richardson  and  his  wife,  and  Prentiss  Richard- 
son, executed  a  deed  of  quitclaim  of  the  premises  to  Walker  and  Fisher, 
for  the  consideration  of  $2000  (as  stated  in  the  deed),  and  on  Um  nine 
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dftj,  Walker  and  Fisher  executed  a  !>ond  for  $10,000  to  Lnthei  Richardson 
alene,  which  recites,  that  **  the  above-named  Lather  Richardson  has,  by  a 
deed  of  quitclaim,  bearin||r  even  date  herewith,  conveyed  to  the  above- 
bonnden  Walker  and  Fisher,  all  his  ri^ht  and  title,  &c.,"  and  then  provides, 
that  the  obligees  shall  reconvey  the  premises  to  Lather  Richardson  when- 
ever, within  five  years  fVom  date,  he  shall  repay  them  sachsums  of  money 
as  they  shall  expend  in  discharging  incumbrances,  and  making  improve- 
ments on  the  land.  At  the  same  time,  Walker  and  Fisher  executed  to  Lu- 
ther Richardson  a  lease  of  a  part  of  the  premises  for  five  years,  upon  the 
annual  rent  of  one  cent  duriog  the  term,  unless  the  premises  should  be 
previously  redeemed,  according  to  the  provisions  of  the  bond.  On  or  be- 
fore the  13th  of  May,  1831,  a  <5laim  was  set  up  to  these  premises  by  the 
heirs  of  Samuel  Frye,  grounded  on  a  supposed  invalidity  of  the  guardian- 
ship sale  thereof  at  a  former  period.  Shortly  after,  a  parol  agreement  was 
entered  into  between  the  plaintiff  and  the  defendant  Mann,  to  purchase  at 
their  mutual  expense  and  benefit,  the  title  of  Luther  Richardson,  and  to 
extinguish  the  claims  of  Walker  and  Fisher,  and  of  the  Frye  heirs  in  the 
premises,  on  their  equal  and  joint  account.  This  agreement  was  never 
abandoned  by  the  parties  thereto.  And  on  the  13th  of  May,  1831,  Flagg 
and  Mann,  in  pursuance  thereof,  received  a  conveyance  of  the  premises  by 
deed  of  quitclaim  from  Luther  Richardson,  and  also  an  assignment  of  the 
bond  of  Walker  and  Fisher.  On  the  27th  of  July,  1 881,  Walker  and  Fisher 
conveyed  their  title  in  the  premises  to  Mann  alone,  by  a  quitclaim  deed. 
Subsequently,  the  Frye  heirs,  by  deeds  of  quitclaim,  conveyed  all  their 
title  in  the  premises  to  the  defendant,  Adams.  On  the  6th  August,  1831, 
the  defendants,  Mann  and  Adams,  severally  conveyed  to  each  other,  by 
quitclaim  deeds,  one  moiety  of  the  premises  and  of  their  respective  inter- 
ests therein.  On  the  8th  of  August,  1881,  Mann  conveyed,  by  a  quit- 
claim deed,  his  moiety  of  the  premises  to  the  defendant  Fuller,  for  $40,000, 
and  Fuller,  on  the  same  day,  executed  a  mortgage  deed  of  the  same  moiety 
to  Mann,  as  security  for  the  payment  of  four  notes,  each  for  $10,000, 
given  for  the  purchase- money.  A  bill  in  Equity  was  now  brought,  by 
Flagg,  to  set  aside  the  deeds  of  Mann  to  Adams,  and  of  Adams  to  Fuller, 
u  made  in  fraud  of  the  rights  of  the  plaintiff,  and  for  a  reconveyance  of 
one  moiety  of  the  premises  to  the  plaintiff,  upon  payment  by  him  of  a 
moiety  of  the  moneys  paid  in  perfecting  the  title,  and  for  other  relief. 

Bddf  That  Luther  Richardson  has  no  interest  in  this  suit,  to  render  him  an 
incompetent  witness. 

That  the  defect  in  Luther  Richardson's  ori^nal  title,  on  account  of  the 
alleged  invalidity  of  the  guardianship  sale,  if  such  really  existed,  can  be 
taken  advantage  of  only  by  the  Frye  heirs,  and  others  deriving  title  under 
them  ;  and  that,  until  the  avoidance  thereof  by  them,  Luther  Richardson 
most  be  deemed  the  lawful  owner  of  the  premises. 
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That  the  defendant,  Mann,  deriving  his  title,  together  with  Flagg,  from  the 
parchafle  of  Richardson,  cannot  set  up  the  outstanding  adverse  title  of  the 
Frye  heirs,  to  defeat  the  equitable  rights  of  Flagg  under  the  purchase  on 
joint  account,  if  Richardson  at  the  time  had  any  title  in  the  premises. 

That  the  igreement  between  Flagg  and  Mann  being  made  for  the  purpose  of 
protecting  themselves  against  the  claim  of  the  Frye  heirs,  a  Court  of 
Equity  will  not  allow  Mann  to  violate  that  agreement  by  interposing  the 
above  claim  to  defeat  the  rights  of  Flagg,  although  the  relation  would  not 
cause  an  estoppel  at  law 

That  the  execution  of  the  deed  to  Walker  and  Fisher,  and  the  giving  of  tlie 
bond  by  them  to  Luther  alone,  with  the  assent  of  Prentiss,  amounted  to  an 
execution  of  the  secret  trust  between  Luther  and  Prentiss,  and  is  the  same 
in  effect  as  if  Prentiss  had  tot  conveyed  the  premises  to  Luther,  and  the 
latter  had  then  conveyed  to  Walker  and  Fisher,  taking  from  them  the  bond. 

That  Walker  and  Fisher,  and  all  persons  claiming  under  them,  are  estopped, 
at  least  in  equity,  by  the  terms  of  the  bond  of  Walker  and  Fisher  to  Luther 
Richardson,  as  above  recited,  from  denying,  that  all  which  they  took 
under  the  deed  of  Luther  and  his  wife  and  Prentiss  was  the  ri^ht  and 
title  of  Luther  alone. 

That  the  deed  to  Walker  and  Fisher,  and  the  bond  by  them  to  Luther  Rich- 
ardson are  to  be  treated  as  part  of  one  and  the  same  transaction,  and  to 
have  the  same  effect  as  if  embodied  in  one  instrument ;  and  that  this  deed 
and  bond,  being  merely  an  attempt  to  evade  the  strict  rules  of  law  with 
regard  to  mortgages,  constitute  an  equitable  mortgage  to  Walker  and  Fisher 
for  their  advances,  and  not  a  conditional  purchase  by  them  of  the  pre- 
mises. 

That  Luther  Richardson  had  a  clear  Equity  of  Redemption  in  the  premises, 
at  the  time  of  his  conveyance  to  Flagg  and  Mann,  sufficient,  at  least  in  the 
view  of  a  Court  of  Equity,  to  make  them  tenants  in  common,  and  to  create 
between  them  a  privity  of  title  and  estate. 

That  the  parol  agreement  between  Flagg  and  Mann,  for  the  purchase  on  joint 
account  of  the  premises  in  question,  as  above  recited,  coupled  with  the 
deed  of  Richardson  to  Flagg  and  Mann,  and  the  assignment  to  them  of 
Walker  and  Fisher's  bond,  created  a  fiduciary  relation  between  these  par- 
ties, grounded  on  privity  of  title  and  estate,  under  which  a  purchase  of  an 
outstanding  incumbrance  or  adverse  title  by  one  would  be  a  trust  for  the 
benefit  of  both ;  and  on  this  account,  the  agreement,  though  by  parol,  is 
extracted  from  the  Statute  of  Frauds  of  Massachusetts. 

SembUy  that  the  agreement,  though  by  parol,  was  executed  by  the  passing  of 
the  deed,  and  assignment  above-mentioned,  even  if  no  actual  title  passed 
from  Richardson,  so  as  to  establish  a  fiduciary  relation  between  the  parties, 
grounded  merely  on  privity  of  contract,  which  was  sufficient  to  make  the 
subsequent  purchases  of  outstanding  incumbrances  in  trust  for  the  joint 
account,  and  to  extract  the  case  from  the  Statute  of  Frauds. 
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That  Maon  waa  entitled  to  one  moiety  of  the  premiaesi  which  moiety  was 
duly  conveyed  to  Adams,  without  notice  of  the  title  of  Fla^^r. 

That  it  was  not  of  itaelf  a  wrongful  act  in  Mann  to  take  the  title  from  Walk- 
er and  Fiaher,  tnd  from  the  Frye  heirs  in  his  own  name,  as  it  was  his  only 
security  to  compel  Flagg  either  to  abandon  those  purchases,  or,  if  he 
insisted  on  his  share,  to  repay  the  advances  made. 

That  the  charges  of  notice  of  the  plaintiff's  title  in  the  bill  against  Fuller 
are  loose  and  indeterminate,  amounting  to  a  mere  intimation  or  suspicion 
or  belief,  whereas  there  should  haye  been  an  allegation  of  full  notice  of  the 
▼ery  title  and  claim  of  the  plaintiff  asserted  in  the  bill. 

That  Fuller,  at  the  time  of  his  purchase  of  Mann,  had  no  notice,  actual  or 
constractiye,  of  the  title  of  Flagg. 

That  the  deed  iVom  Mann  to  Fuller,  although  a  mere  quitclaim  or  release, 
must  be  treated  as  a  bargain  and  sale,  or  other  lawful  conveyance,  e&ct- 
nal  to  pass  the  whole  estate,  and  entitling  Fuller  to  protection  as  a  bond 
fide  purchaser  without  notice  to  the  extent  of  the  purchase-money  already 
paid  before  notice  of  the  plaintiff's  title. 
That  Flftgg  is  entitled  to  one  moiety  of  the  premises  purchased  of  Richard- 
son, Walker  and  Fisher,  and  the  Frye  heirs,  and,  in  default  of  this,  on 
aecount  of  the  conveyance  to  Fuller,  to  a  moiety  of  the  purchase-money, 
as  a  substituted  fund,  deducting  therefrom  the  sums  paid  by  Mann  to 
Walker  and  Fisher  and  to  the  Frye  heirs,  and  other  expenses  incurred  in 
the  premises. 

That  for  the  payment  of  his  moiety  of  the  purchase-money,  the  plaintiff  has 
a  lien  on  the  land  conveyed  to  Fuller,  to  the  extent  of  the  purchase-money 
which  remained  unpaid  at  the  time  of  notice  to  Fuller  of  the  plaintiff's 
title. 

An  allegation  in  an  answer,  which  is  not  responsive  to  the  bill,  is  not  evi- 
dence ;  and  the  omM  probandi  is  on  the  defendant  to  establish  it. 

If  a  deed  is  found  in  the  possession  of  the  grantee,  there  is  a  presumption  of 
a  due  delivery  thereof,  because  then,  and  not  otherwise,  it  would  be  in  the 
proper  custody. 

A  deed  can  never  be  delivered  as  an  escrow  to  the  grantee  himself. 

A  Court  of  Equity  will  not  yield  to  technical  rules  of  law,  by  which  the  in- 
tention of  parties  may  be  defeated. 

When  a  witness  has  been  cross-examined  by  a  party,  with  a  full  knowledge 
of  an  objection  to  his  competency,  a  Court  of  Equity  will  not  allow  the 
party  to  raise  the  objection  at  the  hearing. 

Where  two  persons  are  in  possession  of  lands  by  an  imperfect  or  tortious 
title,  as  by  disseisin,  a  release  to  one  of  them  will  enure  to  the  benefit  of 
both. 

If  parties  are  interested  together  by  mutual  agreement,  and  a  purchase  is 
made  agreeably  thereto,  neither  party  can  exclude  the  other  from  what 
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wu  intended  to  be  for  the  common  benefit;  and  any  privafa  benefit, 
touching  the  common  right,  which  is  aecnred  by  either  ptitj,  will  tnm 
him  into  a  tnutee  for  the  benefit  of  both. 

A  diaaeiaor  in  poneasion  has  a  lawfnl  estate,  which  he  may  alien,  and  his 
alienee  will  have  a  good  title  aa  against  all  persons  not  having  a  paramoimt 
title. 

A  question  of  fact,  which  is  essential  to  the  decision  of  a  caee  in  Equity, 
may  be  referred  to  a  jary  to  be  tried  upon  an  issue  framed  for  the  purpose. 

A  Court  of  Equity  will  often  pronounce,  that  there  is  an  equitable  mortgage 
in  cases,  where  a  Court  of  Law  would  be  compelled  to  say  there  was  no 
mortgage. 

A  trust,  created  by  a  parol  contract,  will  be  enforced  in  Equity  against  a 
party,  who  does  not  insist  upon  the  defence  of  the  Statute  of  Frauds. 

Courts  of  Equity  do  not  regard  the  forms  of  instruments,  but  look  to  the  in- 
tent, and  give  to  the  acts  of  parties  that  construction,  which  is  consistent 
with  the  intent  and  with  equity. 

To  constitute  a  conditional  purchase,  there  must  be  a  sale  for  a  valiiable 
consideration  between  the  parties,  with  a  right  of  repurchase. 

If  a  transaction  resolve  itself  into  a  security,  whatever  miy  be  its  form,  and 
whatever  name  the  parties  may  choose  to  give  te  it,  it  is  in  equity  a  mort- 
gage ;  and  the  parties  cannot,  by  any  covenant  or  agreement,  limit  the  rights 
of  the  mortgagor,  or  cut  off  his  Equity  of  Redemption  after  a  limited 
period. 

The  circumstance,  that  the  grantee  is  not  to  be  let  into  immediate  possession 
of  the  estate,  affords  a  presumption  of  its  being  a  mortgage ;  so  also  does 
the  circumstance,  that  the  money  paid  by  the  grantee  is  not  a  fair  price 
for  the  absolute  purchase  of  the  property  conveyed  to  him. 

It  is  not  of  the  essence  of  a  mortgage,  that  there  should  be  a  defeasance ;  and 
there  may  be  a  defeasance  of  a  deed  of  conveyance,  without  constituting 
a  mortgage.  The  question,  whether  a  conveyance  amounts  to  a  mortgage, 
does  not  turn  on  this  point. 

Quare — If  a  bond  given  by  a  grantee  to  one  of  several  grantors.  In  order  to 
defeat  and  make  void  the  conveyance,  if  executed  at  the  same  time  with 
the  conveyance,  will^mount  to  a  technical  defeasance. 

The  essence  of  a  defeasance  is  to  defeat  the  principal  deed,  and  make  it  void 
ah  inUiOy  if  the  condition  be  performed. 

SemhUf  that  it  is  of  the  essence  of  the  contract  of  sale,  that  there  should  be 
a  fixed  price  for  the  purchase. 

The  courts  of  the  United  States  are  not  concluded  in  a  matter  of  general 
Equity  jurisdiction  by  a  decision  of  the  State  Court. 

A  vjrUten  agreement  by  two,  to  purchase  lands  on  joint  account,  creates  a 
fiduciary  relation  between  the  parties,  which  neither  is  at  liberty  to  defi^at 
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by  a  parchaie  on  his  sole  account,  and  such  a  pnrehase  will  be  in  traat 
for  tbe  joint  aecounL  Qikn-e — If  this  doctrine  is  applicable  to  partd  agree- 
ments. 

Where  a  rightful  estate  is  claimed  by  each  of  two  purchasers,  whose  titles 
in  other  respects  are  equal,  the  majdm  prevails,  pti  prior  sst  in  tempcre^ 
potior  €st  injure. 

Vague  reports  and  rumors  from  strangers,  and  suspicion  of  notice,  though 
a  strong  suspicion,  are  not  sufficient  ground,  on  which  to  charge  a  pur- 
chaser with  notice  of  title  in  a  third  person. 

Skmble.  Possession  by  a  tenant  of  an  estate  at  the  time  of  its  purehaae,  is 
cooetmctive  notice  to  the  purchaser  of  the  tenant's  title,  though  not  of 
tbe  title  of  the  lessor,  or  of  the  party,  under  whom  the  tenant  claims. 

Courts  of  Equity  in  the  United  States,  where  the  registration  of  deeds  is 
universally  provided  for,  should  not  enlarge  the  doctrine  of  constructive 
notice,  or  follow  all  the  English  cases  on  the  subject,  without  a  due  regacd 
to  the  circumstances  and  laws  of  our  country. 
In  a  plea  of  a  purchase  for  a  valuable  consideration  without  notice  of  the 
plaintiff's  title,  it  is  necessary  to  aver,  that  the  person,  who  conveyed,  was 
eeised,  or  pretended  to  be  seised,  at  the  time  when  he  ezeented  the  pur- 
ckase  deeds. 
SembU.  If  a  eestm  pie  iru$i  in  fee  conveys  the  estate  to  a  parchaser,  and  the 
trustee  afterwards  confirms  the  sale,  and  releases  to  the  cestui  que  trust,  or 
to  the  purchaser,  such  a  purchaser  is  entitled  to  protection  against  any 
antecedent  secret  trust,  which  was  unknown  to  him  at  the  time  of  the 
pwchase  and  the  confirmation,  although,  in  a  strict  sense,  the  esMtui  fue 
tru$t  was  not  seised  of  the  estate  at  the  time  of  the  conveyance. 

B1I4L  in  Equity,  to  set  aside  certain  conveyances,  alleged  to 
have  been  made  in  fraud  of  the  rights  of  the  complainant,  and 
for  other  relief.  The  bill  was  brought  by  Henry  Flagg,  of 
Barnstable,  in  the  State  of  New  Hampshire,  against  Samuel  H. 
Mann,  John  R.  Adams,  and  Elisha  Fuller,  of  Lowell,  in  the 
State  of  Massachusetts.  The  following  is  an  outline  of  the  lead- 
ing facts  of  the  case  : 

In  March,  1823,  Samuel  Frye,  of  Danville,  in  the  State  of 
Yerroont,  being  the  guardian  of  his  six  children,  all  minors,  by 
bis  late  wife,  Polly  Frye,  obtained  a  license  from  the  Supreme 
Court  of  Massachusetts,  in  due  form  of  law,  to  sell  certain  real 
estate  belonging  to  and  then  in  the  seisin  of  the  said  minor  child- 
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ran,  situate  id  Lowell,  in  the  same  State.  He  sold  the  same 
estate  at  public  auction,  on  the  tenth  of  June  of  the  same  year, 
under  the  license,  and  on  the  thirteenth  day  of  the  same  month 
executed  a  deed  thereof  to  Luther  Richardson,  the  purchaser 
at  the  sale,  in  due  form  of  law.  The  validity  of  this  sale  con- 
stituted one  of  the  questions  in  the  cause,  it  being  asserted  od 
one  side  and  denied  on  the  other,  that  previous  to  the  advertise- 
ment of  the  sale,  he  had  not  taken  the  oath  prescribed  by  law, 
and  indispensable  to  the  validity  of  such  a  sale.  Lutber  Rich- 
ardson entered  into  possession  of  the  premises,  and  had  seisin 
thereof  under  and  according  to  his  deed  ;  and  on  the  29tb  of 
September,  1824,  mortgaged  the  same  to  Goodman,  Saville  & 
Kent,  to  secure  the  payment  of  $  1229  70 ;  and  subsequently, 
on  the  13th  of  August,  1824,  gave  them  a  second  mortgage 
thereof,  to  secure  the  payment  of  $2850  30.  Afterwards,  the 
equity  of  redemption  of  Luther  Richardson  was  attached,  and 
subsequently,  on  the  18th  of  May,  1825,  sold  to  John  C.  Proc- 
tor on  an  execution  issued  in  favor  of  Mellen  b  Norcross  agsunst 
L.  Richardson.  While  this  attachment  was  pending,  on  the 
14th  of  May,  1825,  L.  Richardson  conveyed  the  premises  by  a 
deed  of  quitclaim,  to  his  brother,  Prentiss  Richardson,  for  a 
consideration,  stated  in  the  deed  to  be  $3000.  On  the  21st  of 
May,  1825,  Proctor  conveyed  his  title,  acquired  under  the  levy 
or  execution  in  the  equity  of  redemption  of  the  premises,  to 
Joshua  Bennett.  On  the  6th  of  May,  1826,  in  pursuance  of  a 
previous  negotiation,  Luther  Richardson  and  his  wife,  and  Pren- 
tiss Richardson,  executed  a  deed  of  quitclaim  of  the  premises 
to  William  W.  Walker,  and  Albigence  W.  Fisher,  for  the  con- 
sideration (as  stated  in  the  deed)  of  $2000 ;  and  on  the  same 
day.  Walker  and  Fisher  executed  a  bond  for  $  10,000  to  Luther 
Richardson  alone,  whereby,  after  reciting  the  quitclaim  deed  to 
themselves,  the  mortgages  to  Goodman,  Saville  &  Kent,  the 
sale  of  the  equity  of  redemption  to  Proctor,  and  the  conveyance 
by  him  to  Bennett,  the  condition  provides,  that  they  shall  re- 
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coDTey  the  premises  to  Luther  Richardsoo  whenever,  within 
five  years  fioro  the  date,  he  shall  pay,  or  cause  to  be  paid  to 
them,  all  such  sums  of  money  as  they  shall  pay  in  discharge  of 
the  incumbrances  aforesaid,  with  legal  interest,  together  with 
such  sums  as  they  may  expend  in  betterments  and  improve- 
ments on  the  premises  in  that  time  by  the  mutual  consent  of  the 
parties.  At  the  same  time,  Walker  and  Fisher  executed  to  Lu- 
ther Richardson  a  lease  of  a  part  of  the  premises  for  five  years, 
upon  the  annual  rent  of  ode  cent  during  the  term,  unless  the 
premises  should  be  previously  redeemed  according  to  the  pro- 
visions of  the  bond.  On  the  19th  of  September,  1826,  Walker 
and  Fisher  took  an  assignment  of  their  several  mortgage  from 
Goodman,  Saville  &  Kent,  paying  them  therefor  $3171  87 ; 
and  subsequently,  on  the  14th  of  April,  1827,  they  took  an  as- 
signment firom  the  surviving  partners,  of  the  other  mortgage  to 
Goodman,  Saville  b  Kent.  On  the  25th  of  May,  1826,  Ben- 
nett conveyed  to  Walker  and  Fisher,  by  deed  of  quitclaim,  for 
the  sum  of  $1200  (as  stated  in  the  deed),  ail  his  right  in  the 
premises.  So  that,  in  virtue  of  all  these  conveyances.  Walker 
and  Fbher  became  the  exclusive  owners  of  the  premises,  subject 
only  to  the  right  of  redemption  of  Luther  Richardson  under 
their  bond  to  him,  above  referred  to.  Whether  this  right  of  re- 
demption had  been  extinguished  or  not  by  the  nonpayment  of 
the  moneys  advanced  by  Walker  and  Fisher  within  the  five  years, 
according  to  the  terms  of  the  condition  of  the  bond,  was  one  of 
the  matters  in  controversy  between  the  parties. 

On  or  before  the  13th  of  May,  1831,  it  seems,  that  a  claim 
was  set  up,  by  the  minor  children  of  Samuel  Frye,  to  the  pre- 
mises, grounded,  as  has  been  already  suggested,  upon  the  sup- 
posed invalidity  of  the  guardianship  sale  thereof  in  June,  1823. 
A  negotiation  then  took  place  between  Luther  Richardson  on 
one  side,  and  Flagg  (the  plaintiflf )  and  Mann  (the  defendant)  on 
the  other  side,  the  object  of  which  was  (as  the  bill  asserts),  for 
Flagg  and  Mann  joindy  to  purchase  of  L.  Richardson  his  title 
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(such  as  it  was)  m  the  premises  (the  five  years  being  expired), 
and  also  to  extinguish  the  claims  of  Walker  and  Fisher  and  of  the 
Frye  heirs  in  the  premises  on  their  equal  and  joint  account. 
The  bill  asserts,  that  Flagg  and  Mann  ag^reed  with  each  other, 
that  the  purchase  should  be  made  at  their  mutual  expense,  and 
for  their  mutual  benefit ;  and  also  agreed  with  Luther  Richard* 
son,  upon  his  conveying  his  title  in  the  premises  to  them,  in 
case  the  title  under  the  guardianship  deed,  and  under  the  other 
conveyances,  above  referred  to,  should  be  found  good,  so  that 
they  might  hold  the  same,  to  pay  the  sums  due  to  Walker  and 
Fisher,  and  also  to  pay  him  such  part  of  the  sum  of  $9000,  a» 
should  remain  after  discharging  the  debts  so  due  to  Walker  and 
Fisher.  The  bill  further  asserts,  that  in  pursuance  of  this 
agreement,  Flagg  and  Mann,  on  the  13th  of  May,  1831,  receiv- 
ed a  conveyance  of  the  premisea,  by  deed  of  quitclaim,  from 
Luther  Richardson,  with  a  special  warranty  against  himself  and 
all  persons  claiming  under  him  ;  and  that  they,  Flagg  and  Maon, 
made  a  certain  promissory  note,  payable  to  Luther  Richardson, 
for  the  sum  of  $3500,  and  which  was  delivered  to  one  Setb 
Ames,  the  counsel  of  Richardson,  to  hold  for  his  use  in  case 
Flagg  and  Mann  should  fail  to  comply  with  their  agreement ;  and 
the  better  to  secure  the  performance  thereo£l  Though  tliis  quit- 
claim of  L.  Richardson  to  Flagg  and  Mann  is  admitted  to  have 
been  formally  executed,  yet  it  is  denied,  by  the  answer,  that  it 
ever  became  a  consummated  conveyance  between  the  parties. 
On  the  contrary,  it  is  insisted,  that  it  was  afterwards  wholly 
abandoned  upon  facts  subsequently  ascertained.  The  agree- 
ment also,  as  stated  in  the  bill,  is  denied,  as  to  any  purchase 
from  the  Frye  heirs,  and  as  to  any  engagement  to  pay  the  debt 
due  to  Walker  and  Fisher. 

On  the  27th  of  July,  1831,  Walker  and  Fisher  conveyed  their 
title  in  the  premises  to  Mann  by  a  quitclaim  deed*  for  the  as- 
serted sum  of  $  10,000.  The  bill  charges,  that  this  deed  ought 
to  have  been  made  in  the  names  of  Flagg  and  Mann,  in  pursu- 
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anceof  the  agreement  Stated  in  the  bill^  and  was  fraudulently 
and  secretly  taken  in  the  name  of  Mann  alone.  This  is  posi- 
tiTeiy  denied  in  the  answer. 

On  the  28th  of  July,  1831,  Samuel  F.  Frye  and  Aaron  P. 

Fiye  (two  of  the  Frye  heirs)  conveyed,  by  a  quitclaim  deed, 

ail  their  title  in  the  premises  to  the  defendant  Adams.    On  the 

2d  of  August  of  the  same  year,  Herman  A.  Frye  and  his  wife, 

Mary  Frye  (she  being  one  of  the  female  heirs),  in  like  manner 

conveyed  her  title  to  Adams ;   and  on  the  4th  of  the  same 

month,  the  remaining  heirs,  viz.  Joseph  Huse,  and  Harriot  his 

wife  (one  of  the  female  heirs),  and  Caroline  Frye  and  Adeline 

Frye,  the  other  female  heirs,  in  like  manner  conveyed  their  title 

to  Adams ;  so  that  Adams  thereby  became  possessed  (so  far  as 

by  law  he  might)  of  the  title  of  all  the  Frye  children  in  the 

premises.    The  biU  charges,  that  tbese  purchases  were  secretly 

made  by  a  fraudulent  agreement  between  Mann  and  Adams,  the 

latter  being  folly  acquainted  with  the  agreement  between  the 

plaintiffi  Flagg  and  Mann  for  their  mutual  benefit,  with  an  intent 

to  defraud  the  plaintiff.     The  answer  wholly  denies  the  charge. 

On  the  6th  of  August,  in  the  same  year  (1831),  Adams  con- 
veyed, by  a  quitclaim  deed,  one  moiety  of  the  premises,  and  of 
all  his  right  and  title  therein,  to  Mann  ;  and  Mann,  on  the  same 
day,  executed  a  counter  conveyance  of  all  his  title  to  the  other 
moiety  to  Adams. 

On  the  8th  of  the  same  month,  Mann  conveyed,  by  a  quit- 
claim deed,  his  moiety  of  the  premises  to  the  defendant,  Fuller, 
for  ($40,000  (as  stated  in  the  deed),  and  Fuller,  on  the  same 
day,  executed  a  mortgage  deed  of  the  same  moiety  to  Mann,  as 
security  for  the  payment  of  four  notes  (each  for  $10,000), 
given  for  the  purchase  money.  The  bill  charges  Fuller  with  a 
full  knowledge  of  all  the  facts  at  the  time  of  his  purchase. 

Such  is  a  general  outline  of  the  most  material  facts,  which  are 
necessary  to  a  true  understanding  of  the  nature  and  objects  of 
the  bill.    The  prayer  of  the  bill  is,  that  the  deeds  of  Mann  to 
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AdamSy  and  of  Mann  to  Fuller^  and  all  other  the  cooveyaDces 
of  Mann,  may  be  declared  void  as  made  in  fraud  of  the  rights  of 
the  plaintiff;  and  that  upon  payment  by  the  plaintiff  of  one 
moiety  of  the  moneys  paid  to  redeem  the  bcumbrances  on  the 
property^  and  in  extinguishing  the  claims  of  the  Frye  heirs,  and 
perfecting  the  title  to  the  premises,  Mann,  Adams,  and  Fuller 
may  be  decreed  to  convey  one  moiety  of  the  premises  to  the 
plaintiff;  or  if  that  cannot  be  done  by  reason  of  any  conveyance 
to  bond  fide  purchasers  without  notice,  that  Mann  and  his  con- 
federates (Adams  and  Fuller)  may  be  decreed  to  make  full  com- 
pensation for  such  moiety,  or  so  much  thereof  as  cannot  be  con- 
veyed, to  him  ;  and  that  such  parts  of  the  purchase  money  as 
has  not  been  paid,  and  all  securities  therefor,  may  be  decreed  to 
be  paid  and  assigned  to  the  plaintiff,  until  he  is  indemnified ; 
and  then  follows  a  prayer  for  general  relief. 

Answers  were  severally  put  in  by  Mann,  Adams,  and  Fuller, 
to  which  the  plaintiff  made  the  general  replication.  The 
proofs,  consisting  of  depositions  and  exhibits  in  the  case,  extend- 
ed to  great  length.  The  foregoing  outline,  together  with  the 
summary  of  the  statements  and  denials  in  the  several  pleadings, 
which  is  presented  in  the  opinion  of  the  Court,  will  be  suffi- 
cient for  a  clear  understanding  of  the  case. 

A  bill  against  the  same  parties,  and  founded  on  the  foregoing 
facts,  had  been  instituted  before  the  Supreme  Judicial  Court  of 
Massachusetts,  but  finally  dismissed  for  want  of  jurisdiction 
(S.  C.  14  Pick.  R.  467).  The  present  bill  was  filed  at  the 
October  term  of  this  Court,  1833.  And  the  cause  has  been  con- 
tinued until  the  present  term. 

For  the  complainant,  B.  Rand  and  C.  O.  Loring.  For  the 
defendants  Mann  and  Adams,  J.  Mason  and  F.  Dexter ;  for  the 
defendant  Fuller,  S.  Greenkafmd  W.  R.  P.  fVashbum. 

The  ample  discussion,  in  the  opinion  of  the  Court,  of  all  the 
points  raised  at  the  bar,  will  render  it  superfluous,  even  if  it  could 
be  done  within  reasonable  space,  to  present  a  full  view  of  the 
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very  learned  and  able  arguments  of  counsel.  The  naked  points, 
taken  by  the  respective  parties,  were  as  follow : 

For  the  plaintiff  it  was  contended, 

IsL  That  Luther  Richardson,  by  idrtue  of  the  deeds  exe- 
cuted by  Samuel  Frye  as  guardian  of  the  minor  children  of  his 
wife  Polly  Frye,  of  the  lands  in  question,  and  his  entry  there- 
upon, became  seized  as  owner  thereof  in  fee. 

2d.  That  the  contract  made  between  Luther  Richardson 
»and  Walker  and  Fisher,  and  the  deed  from  him  and  Prentiss 
Richardson  to  them,  and  their  bond  to  him,  constituted  an  equi- 
table mortgage,  which  a  Court  of  Equity  will  recognise  and 
enforce ;  so  that  the  sums  of  money  advanced  by  them  in  pio- 
curing  an  assignment  of  the  mortgages  which  he  had  made  to 
Goodman,  Saville  &  Kent,  and  the  release  or  conveyance  of 
the  equity  of  redemption  from  Bennett,  were  in  the  nature  of 
incumbrances  from  which  Luther  Richardson  had  a  right  to 
redeem  the  land  as  mortgagor,  when  he  executed  his  deed  to 
the  complainant  and  the  said  Mann.  And  that,  therefore,  the 
said  deed  was  a  conveyance  to  them  by  him  of  a  legal  or  equi- 
table right  of  redemption  in  these  lands. 

3d.  That  at  the  time  of  the  execution  of  the  deed  of  Luther 
Richardson  to  the  complainant  and  the  said  Mann,  the  said  Rich- 
ardson had  such  an  equitable  or  legal  right,  in  the  lands  in  ques- 
tion, as  would,  according  to  the  principles  upon  which  this  Court 
exercises  its  authority  to  compel  speciBc  performance,  have 
enabled  him  to  compel  Walker  and  Fisher  to  reconvey  to  him 
the  lands,  upon  tender  of  payment  of  their  advances,  interest, 
be.  And  that  this  right  passed  to  the  complainant  and  Mann, 
uuder  the  said  deed. 

Ath,  That  by  the  deed  from  Luther  Richardson  to  the  com- 
plainant and  Mann  under  their  contract  with  each  other,  to 
obtain  the  title  to  these  lands  for  their  mutual  benefit,  they 
jointly  obtained  such  a  title  or  color  of  title,  as  made  any  pur- 
chase by  either  of  them,  of  any  adverse  claim  or  title,  to  enure 
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to  the  beoefit  of  both ;  upon  the  well-established  priDciple  of 
equity,  that  where  two  persons  are  b  possession  of  an  imper- 
fect title,  the  purchase  of  an  adverse  claim  enures  to  their  joint 
benefit. 

^th.  That  the  principle  last  stated,  is  an  entire  answer  to  any 
defence  on  the  ground,  that  Luther  Richardson  had  not  acquired 
a  good  title  under  the  guardian's  deed,  inasmuch  as  he  had  there- 
by color  of  title,  and  having  entered,  had  actual  seisin. 

6ih.  That  the  deed  fioro  Luther  Richardson  to  the  complaiii- 
ant  and  Mann,  was  absolutely  delivered. 

lih.  That  if  such  delivery  to  the  grantees,  were  or  could  have 
been  conditional,  nevertheless  an  inchoate  title,  or  coIot  of  tide, 
or  imperfect  right  was  thereby  created  in  the  complainant  and 
Mann  jointly,  which  neither  could  secretly  abandon,  and  which 
would  cause  any  subsequent  acquisition  of  an  adverse  title  by 
either,  to  enure  for  the  benefit  of  both. 

8ih.  That  at  the  time  of  the  purchase  of  the  release,  from 
Walker  and  Fisher  to  the  said  Mann,  and  of  the  releases  of  the 
minor  heirs  to  the  said  Adams,  and  the  other  acts  done  by  Mann 
and  Adams  to  perfect  the  title  to  these  lands ;  the  said  Mann 
firaudulently  concealed  these  proceedings  from  the  complainant, 
and  deceived  him  into  the  belief,  that  he,  the  said  Mann,  was 
endeavoring  to  perfect  the  title  for  his  and  the  complainant's 
mutual  benefit.  And,  that  the  proceedings  of  the  said  Mann  in 
the  premises,  were  a  fraud  upon  the  complainant  as  a  co-tenant 
with  him  of  the  right  in  equity  to  redeem,  or  as  jointly  interest- 
ed with  him  in  the  right  to  compel  a  specific  performance,  or  as 
having  with  him  an  inchoate  or  imperfect  title,  to  be  perfected 
for  their  mutual  benefit,  according  to  their  contract. 

9^A.  That  the  said  John  M.  Adams  and  Elisha  Fuller  had 
actual  and  constructive  notice  of  the  contract  between  the  com- 
plainant and  the  said  Mann,  and  of  the  complainant's  rights  and 
interests  in  and  to  said  Jands,  and  to  the  benefit  of  any  purchases 
made  by  the  said  Mann,  or  of  any  releases  obtained  by  him  of 
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any  adverse  titles  thereto ;  and  therefore,  they  became  parties 
to  the  fraud  practised  by  said  Mann,  and  cannot  lawfully  set  up 
any  claims  or  titles  adverse  to  those  asserted  by  the  complainant. 

lOih.  That  the  complainant  is  entitlecl  to  have  a  moiety  of 
the  said  lands,  or  of  such  part  thereof,  as  may  not  have  been 
sold  to  bandjide  purchasers  without  notice,  released  or  conveyed 
to  him  and  to  have  the  securities  received  on  any  such  sales  or 
his  proportional  part  thereof  delivered  over  to  him,  and  to  be 
indemnified  for  any  losses  he  may  have  sustained,  by  reason  of 
being  prevented  by  the  acts  of  the  defendants  from  the  posses- 
sion and  employment  of  these  lands ;  he  having  been  at  all 
times  ready  to  pay  his  proportional  part  of  the  expenses  of  per- 
fecting the  title,  and  having  required  of  the  said  Mann  an  account 
thereof,  that  he  might  seasonably  make  such  payments. 

The  defence  of  Mann  and  Adams  was  rested  on  the  following 
grounds : 

It^  That  Luther  Richardson  never  derived  any  valid  title  to 
the  premises,  by  reason  of  the  want  of  the  proper  oath  having 
been  taken  by  Samuel  Frye  the  guardian  of  the  heirs  of  Polly 
Frye,  before  he  fixed  on  the  time  and  place  of  sale. 

Sd.  That  the  deed  from  Prentiss  and  Luther  Richardson,  to 
Usher  and  Walker,  did  not,  together  with  their  bond  to  Luther, 
constitute  a  mortgage  legal  or  equitable,  but  that  the  bond  was 
a  mere  personal  obligation  ;  so  that  after  the  expiration  of  the 
five  years,  Luther  had  no  title  or  right  to  the  land  legal  or  equi- 
table, which  did  or  could  pass  to  Flagg  and  Mann,  by  Luther's 
deed  to  there. 

Bd.  That  the  deed  from  Luther  to  Flagg  and  Mann,  never 
was  delivered  to  them  as  his  deed,  nor  accepted  by  them  as 
socb,  but  that  the  agreement  of  Flagg  and  Mann  to  purchase  of 
Luther  was  conditional,  dependent  upon  his  having  a  good  title, 
and  one  which  should  be  satisfactory  to  them. 

4th.  That  by  reason  of  the  matters  stated  in  the  last  two 
pcHnts,  Flagg  and  Mann  never  had  any  joint  or  common  interest 
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ID  the  land,  nor  any  such  color  of  title  thereto,  as  would  give 
Flagg  any  right  to  claim  any  bene&t  from  Mann's  subsequent 
purchase  of  Fisher  and  Walker,  or  the  heirs  of  Polly  Frye. 

&th.  That  there  was  no  agreement  between  Fkgg  and  Mann, 
to  perfect  the  title  to  the  said  lands,  or  to  do  any  thing  further 
than  to  purchase  Luther's  title  if  he  had  any,  and  that  it  appear- 
ing that  he  had  no  title,  that  agreement  was  at  an  end  before 
Mann's  purchase  of  Walker  and  Fisher  and  of  the  Frye  heirs. 

6th.  That  both  Fiagg  and  Mann  had  abandoned  the  attempt 
and  expectation  of  obtaming  any  title  through  Luther  before 
Mann's  purchase  of  Walker  and  Fisher  or  of  the  Fryes. 

lih.  That  the  attempt  to  obtain  a  dtle  through  Luther  having 
fiiiled  and  been  abandoned,  Mann  had  a  perfect  right  to  act  for 
himself  alone,  in  any  new  attempt  to  procure  a  title  to  said  lands 
from  any  other  persons. 

8th.  That  Mann  never  did  pretend  to  Flagg,  that  be  was 
acting  for  or  with  him  in  the  premises,  after  the  return  of  Good- 
hue from  Vermimt,  nor  was  ever  guilty  of  any  fraudulent  con- 
cealment or  practice  towards  the  plaintiff. 

9th.  That  the  plaintiff  never  paid  any  thing  for  Luther's  deed| 
nor  paid  nor  offered  to  pay  any  part  of  the  money  paid  by  Mann 
for  the  purchase  of  the  title  of  the  said  Walker  and  Fisher,  and 
the  Frye  heirs,  though  the  amount  so  paid  by  Mann  was  stated 
to  him  at  his  request. 

lO^A.  That  Adams  had  no  notice,  actual  or  constnictive,  of 
any  of  the  matters  charged  against  Mann,  until  after  he  had 
taken  a  conveyance  bond  fide^  and  for  a  valuable  consideration 
of  half  of  the  land. 

Wth.  That  the  plaintiff  is  entitled  to  no  relief;  but  that  if  he 
be,  he  can  only  have  it  upon  payment  to  the  party  or  parties 
against  whom  it  shall  be  decreed,  of  one  half  of  all  the  cost  and 
expense  of  obtaining  the  said  titles  of  Walker  and  Fisher  and 
the  Frye  heirs  and  interest  fix)m  the  times  of  payment. 

The  dtfindani  FuUer^  adopted  the  grounds  assumed  by  the 
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defendants  Mann  and  Adams,  so  far  as  tbey  were  applicable  to 
his  defence,  and  stated  the  following  in  addition  : — 

UU  That  Fuller  is  a  bona  fide  purcbaserof  half  of  the  lands, 
described  in  the  plaintiff's  MiW^  for  a  valuable  consideration,  with- 
out notice,  positive  or  constructive,  of  any  claim  to,  or  interest 
therein  on  the  part  of  the  plaintiff,  and,  as  such  purchaser,  is 
entitled  to  the  protection  and  favor  of  this  Court. 

2d.  That  the  plaintiff  is  a  volunteer,  has  paid  no  considera- 
tion, and  is  without  right,  as  against  Fuller,  in  Law  or  in  Equity. 

3d.  That  the  bill  on  its  face  is  not  sufficient  to  entitle  the 
plaintiff  to  a  decree  against  Fuller. 

4ih,  That  Luther  Richardson,  at  the  date  of  his  alleged  deed 
to  Mann,  and  the  plaintiff,  had  no  claim  to,  or  interest  in  the 
lands  in  question ;  and  if  it  were  otherwise.  Fuller  had  no  notice 
thereof  at  the  time  of  his  purchase,  nor  can  his  tjtle  be  preju- 
diced by  &oy  thing  which  has  taken  place  since ;  nor  can  vague 
nuDor  or  even  common  report,  as  to  the  claim  of  Luther  Rich- 
ardson or  the  plaintiff,  affect  Fuller's  title,  which  is  supported  by 
the  registered  deed  of  Luther  Richardson,  in  contradiction  of 
such  rumor  and  report.. 

5<A.  That  the  transactions  alleged  to  have  taken  place  be- 
tween Fisher  and  Walker,  and  Luther  Richardson  and  Prentiss 
Richardson,  in  relation  to  the  conveyance  of  the  lands  in  ques- 
tion to  the  said  Walker  and  Fisher,  did  not  give  to  Luther  a 
right  to  redeem  the  said  premises  as  a  mortgagor,  on  the  13th 
of  May,  1831,  the  date  of  his  alleged  deed  to  Mann  and  the 
plaintiff,  according  to  the  doctrine  of  the  English  Court  of 
Chancery,  much  less  had  the  said  Luther  any  such  right  under 
the  Statutes  of  Massachusetts,  or  according  to  the  adjudged  cases 
in  Massachusetts,  and  against  the  policy  of  the  registry  acts 
thereof. 

6<A.  That  if  the  plaintiff  acquired  any  interest  in  the  lands 
from  the  deed  of  Luther  Richardson,  Mann  did  not  convey  it 
to  Fuller,  he  only  conveyed  to  him  such  an  interest  as  he  had, 
nor  does  his  deed  purport  to  convey  any  more. 
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1th.  That  as  the  conveyances  from  Walker  and  Fisher  and 
the  Fryes  were  to  Mann  alone,  he  bad  authority  to  sell  is  bis 
own  name  the  interest  which  he  thereby  acquired,  and  Fuller  is 
not  responsible  for  the  application  of  the  proceeds ;  and  if  the 
plaintiiOT  has  any  claim,  it  is  not  to  the  land,  but  to  a  share  of 
the  proceeds  or  pro6ts,  and  against  Mann,  or  Mann  and  Adaois. 

6/A.  That  Fuller  having  derived  all  Mann's  interest  b  the 
premises,  prior  to  the  time  of  the  alleged  tender  of  the  money, 
the  tender  should  have  been  made  to  him,  if  to  any  one,  and  not 
to  Mann. 

9ih.  That  if  the  plaintiff  had  any  equity  against  Mann  and 
Adams  or  either  of  them,  it  was  so  doubtful,  that  even  if  Fuller 
had  had  notice  thereof,  which  he  positively  denies,  he  was  not 
bound  to  regard  it. 

lOih.  That  notice  of  nothing  alleged  agabst  Fuller  but  actual 
fraud  on  the  part  of  Mann  against  the  plsdntiff,  and  actual  co- 
operation therein  on  bis,  Fuller's  part,  can  affect  his  title  to  the 
lands  in  question. 

1 1  th.  That,  upon  the  plaintiff's  ovm  account  of  the  matter, 
and  if  there  was  any  agreement  between  him  and  Mann,  it  ap- 
pears to  have  been  an  agreement,  that  Mann  should  purchase 
lands  at  their  joint  expense,  the  plaintiff  to  furnish  half' the 
funds,  and  the  land  to  be  sold  again,  for  pro6t ;  That  the  plaintiff 
advanced  no  money,  and  there  was  no  evidence  of  the  agree- 
ment, by  means  of  which  Mann  could  compel  the  plaintiff  to  exe- 
cute it ;  That  Mann,  therefore,  was  justifiable  in  taking  the  title 
to  himself,  both  for  his  own  protection  and  to  enable  him  to 
make  sales ;  That  being  thus^  at  mostj  but  a  trustee  with  power 
to  sell.  Fuller's  title  derived  from  Mann  is  good,  he  is  not  bound 
to  see  to  the  application  of  the  money,  and  the  plaintiff's  remedy, 
if  any,  is  merely  personal,  and  against  Mann  alone. 

Stobt  J.  This  is  the  case  of  a  suit  m  Equity,  and  has  been 
argued  with  great  ability  and  learning  on  the  merits  by  the 
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counsel  od  all  sides,  at  the  faeartog  at  the  present  term.  The 
fiu:ts  are  very  complicated,  the  documents  very  voluminous, 
and  the  evidence  m  various  parts  in  direct  conflict.  The  ques- 
tions of  law,  too,  involved  in  the  cause,  are  not  a  few,  and  some 
of  them  not  without  difficulty  or  novelty  in  their  actual  applica- 
tion to  the  circumstances  of  the  cause.  I  have,  therefore,  taken 
time  to  consider  and  examine  the  record  ;  and  I  shall  now  pro- 
ceed to  deliver  my  judgment. 

It  is  obvious,  that  the  whole  right  of  the  plaintiff  (Flagg),  to 
maintain  the  present  bill  rests  essentially  upon  the  truth  of  the 
allegations  in  the  bill  as  to  the  agreement  between  Mann  and 
himself  on  or  before  the  13th  of  May,  1831,  to  purchase  the 
premises  at  their  mutual  expense  and  for  theur  mutual  benefit, 
and  to  perfect  the  title  thereto,  and'  to  extinguish  the  claims  (if 
any)  of  the  Frye  heirs,  and  also  the  claims  of  Walker  and 
Fisher.   If  the  agreement  was  never  made,  in  substance,  as  it  is 
alleged ;  or  having  been  made,  if  it  was  never  afterwards  carried 
into  effect  by  the  parties,  but  wais  definitively  abandoned ;  then 
the  whole  foundation  of  the  plaintiffs  case  is  gone,  without  moot- 
ing any  other  of  the  questions  raised  in  the  cause.    If,  on  the 
other  hand,  that  agreement  is  eistablisbed,  and  is  a  subsisting 
agreement,  then  the  other  questions  in  the  cause  must  necessarily 
be  discussed  and  disposed  of. 

In  the  natural  order  of  the  questions,  it  seems  proper  in  the 
first  place  to  ascertain,  whether  any  such  agreement  was  made, 
as  IS  stated  in  the  bill ;  and  if  so,  whether  it  has  been  aban- 
doned. 

The  agreement  between  Flagg  and  Mann,  as  stated  in  the 
bill,  consbts  of  four  distinct  parts.  (1.)  To  purchase  and  procure 
for  themselves  for  their  mutual  and  equal  benefit,  and  at  their 
mutual  and  equal  expense,  a  complete  and  perfect  title  to  the 
premises.  For  this  purpose,  (2.)  to  purchase  of  Luther  Richard- 
son his  title  to  the  premises,  giving  him  therefor,  if  his  title 
should  be  found  to  be  good  and  sufficient  to  enable  them  to 
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hold  the  same,  the  sum  of  $9000,  subject,  however,  to  the  de- 
duction of  the  amount  of  the  subsisting  incumbrances  thereon. 
(3.)  To  extinguish  the  real  or  pretended  title  of  the  Fiye  heirs 
to  the  premises ;  and  (4.)  To  pay  the  sums  due  to  Walker  and 
Fisher,  as  subsisting  incumbrances  thereon.  There  is  also  a 
charge  in  the  bill,  that  the  deed  was  procured  from  Luther  Rich- 
ardson, in  pursuance  of  the  agreement. 

The  defendant,  Mann,  by  his  answer  denies,  that  there  ever 
was  any  agreement  made  between  him  and  the  plaintiff  to  pro- 
cure for  their  common  benefit  a  perfect  title.  But  in  reference 
thereto  he  says,  that  on  the  13th  of  May,  1831,  Flagg,  and  him- 
self, understanding  that  Luther  Richardson  claimed  an  equity  of 
redemption  in  the  premises  in  virtue  of  the  obligation  of  Walker 
and  Fisher,  notwithstanding  the  expiration  of  the  five  years,  and 
believing  the  amount  due  to  Walker  and  Fisher  to  be  aboat 
$6000  only,  and  knowing  the  claim  of  the  Frye  heirs,  but  not 
knowing  or  having  heard,  that  Luther  Richardson  had,  before 
the  conveyance  to  Walker  and'  Fisher,  tnade  a  conveyance  of 
the  premises  to  Prentiss  Richardson,  and  not  knowing  or  ever 
having  heard,  that  Samuel  Frye,  the  guardian,  had  not,  before 
fixing  the  time  and  place  of  sale,  taken  the  bath  prescribed  by 
law;  but  supposing  the  claim  of  the  Frye  heirs  to  be  founded 
on  the  want  of  the  notifications  of  the  said  sale  being  duly 
posted,  did  verbally  agree  with  each  other  to  ofiTer,  and  did 
offer  to  Luther  Richardson,  to  purchase  of  him  bis  right  and 
title  in  the  premises,  and  to  give  him  for  the  same,  when  clear 
of  incumbrances,  if  they  should  be  satisfied  with  his  title,  the 
sum  of  $9000,  provided  a  good  and  clear  title  were  made  to 
them  within  three  years  from  that  time ;  which  offer  was  ac- 
cepted and  agreed  to  by  him  (Luther  Richardson).  In  pur- 
suance of  the  offer  and  acceptance  Luther  Richardson  made 
the  quitclaim  to  them  (Mann  and  Flagg),  but  did  not  deliver 
the  same,  nor  was  the  same  accepted  by  them  as  his  deed,  the 
said  contract  being  still  conditional  and  incomplete,  and  bid 
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(Lotber  Richardson's)  wife^  not  having  signed  the  deed,  as  it  was 
agreed  she  should.  But  the  deed  was  left  at  Mann's  office  to 
be  afterwards  completed  and  delivered,  or  withdrawn  by  Luther 
according  to  the  election'  of  Mann  and  Flagg.  The  deed  was 
not  recorded  until  the  15th  of  February,  1832,  at  which  time  it 
was  procured  to  be  recorded  by  Flagg,  without  the  knowledge 
or  assent  of  Mann. 

Mann  by  hb  answer  further  denies,  that  he  and  the  plaintiff 
ever  agreed  with  Luther  Richardson  to  pay  to  Walker  and 
Fisher  any  sum  or  sums  of  money  whatever.  But  he  admits, 
that  he  and  the  plaintiff  did  make  their  note  for  $3,500,  paya- 
ble to  Luther  Richardson,  and  delivered  the  same  to  Ames,  to 
remain  in  his  hands,  until  they  bad  examined  the  records  of 
deeds  and  of  probate,  and  had  taken  the  advice  of  Samuel  Hoar, 
Esq.  respecting  Luther  Richardson's  title  to  the  premises.  And 
if,  after  such  execution,  Mann  and  Flagg  should  elect  to  proceed 
with  the  negotiation,  then  the  note  was  to  be  given  up  to  them, 
and  they  were  to  give  their  obligation  to  Luther  Richardson,  to 
pay  the  sum  of  $9000,  whenever  be  should  within  three  months 
make  to  them  a  good  title  to  the  premises  free  from  all  incum- 
brances ;  otherwise^the  note  and  deed  were  to  be  given  up  and 
the  negotiation  to  be  wholly  abandoned.  Mann  has  annexed  to 
his  answer  a  copy  of  the  form  of  the  obligation,  which,  he  sajrs 
was  drafted  by  him,  and  approved  by  Luther  Richardson,  to  be 
given  in  case  Mann  and  Flagg  elected  to  proceed  with  the  ne- 
gotiation. 

Mann  further  in  his  answer  states,  that  he  received  Mr. 
Hoar's  opinion,  a  copy  of  which  is  annexed  to  the  answer,  and 
is  unfavorable  to  the  title  of  Luther  Richardson  to  redeem 
Walker  and  Fisher  after  the  lapse  of  the  five  years.  He  showed  it 
to  the  plaintiff;  and  he  afterwards  examined  the  recofds  of  deeds 
and  of  probate  ;  and  there  on  the  17th  of  May,  1831,  he  first  as- 
certained, that  a  conveyance  had  been  made  by  Luther  Rich- 
irdson  to  Prentiss  Richardson  before  the  deed  to  Walker  and 
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bold  the  same,  tbe  eum  of  $9000,  s^', 
ductioD  of  tbe  amount  of  tbe  subsi|^  | 
(3.)  To  extinguisb  tbe  real  or  pre  '^  | 
to  tbe  premises ;  and  (4.)  To  p  ^^  r  ^ 


Fisber,  as  subsisting  incumbr  "^  i  If  i 
cbarge  in  tbe  bill,  tbat  the  de  |  /^  t  i 


cofdSj 


'/ 


oat  he 

-  jvised  by 

)^at  of  such 

^n  the  opioioD  of 

and  MaoD  agreed  to 

.uardsoD,  and  did  whoilj 

after  he,  Mann,  gave  notice 

J  also  notice  to  Ames,  that  the 


ardson,  in  pursuance  of  tb^  ^  ^  |  |  4 

Tbe  defendant,  Mann,    ^  *  ^ 
was  any  agreement  mar*/    / 
cure  for  their  commofy^  ^    ' 
thereto  he  says,  that '  /  y 

self,  understanding >y  ^  -'JS  answer,  that  after  the  17th  of  May 

redemption  in  tb/;  -d^d  or  affected  to  co-operate,  or  gaw 

and  Fisher,  not^i 


believing  the. 


/ 


or  believe,  tbat  be  would  co-operate  with 
dsures  to  extinguish  tbe  claim  of  Wailcer  and 
$6000  only  '  ^  Frye  heirs,  or  to  perfect  tbe  title  to  the  piem- 
knowing  c  bill  is  alleged.  He  admits,  however,  that  after  tbe 
the  conv  ^  ^^  Luther  Richardson  was  so  ended,  he  and  Flagg 
the  pre*  jomas  P.  Goodhue,  employed  one  Stephen  Goodhue,  as 
bavinr /4gent,  to  go  to  Vermont,  for  their  commcHi  benefit,  to obtaio 
fixio  ^f^ysDces  of  tbe  claims  of  the  Frye  beirs;  but  be  wholly 
lav  ^d  to  accomplish  the  object,  and  tbe  attempt  was  abaadoned; 
o  ^d  with  this,  be  insists,  tbat  all  contract  and  agreement  between 
/himself  and  Flagg,  respecting  the  premises,  were  at  an  end. 

Such  are  tbe  statements  and  denials  of  tbe  answer  io  refe^ 
ence  to  tbe  matter  of  the  agreement  between  Flagg  and  Maoa, 
charged  in  tbe  bill ;  and  so  far  as  tbey  are  responsive  to  the  mat- 
ters charged  in  tbe  bill,  tbey  are  of  course  proper  evidence  in  favor 
of  Mann.  Tbe  ansv^er  admits  an  agreement  to  purchase  tbe  title 
of  Luther  Richardson ;  but  it  insists,  tbat  it  was  a  conditiooal  pur^ 
chase  to  be  aflS?cted  by  future  inquiries  and  events.  In  this 
respect  it  is  not  materially  at  variance  with  the  allegatioDS  of  tbe 
bill.  Tbe  matters,  which  it  controverts,  are ;  1.  Tbat  there  was 
any  absolute  delivery  of  tbe  deed  by  Lutber  Richardson  to 


r 


\ 
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>^  agreement ;  2.  That  there  was 
\{  to  pay  Walker  and  Fisher's 
^{DulatioQ  in  that  agreement 
.  JT  the  Frye  heirs  for  the 
'<igg*    4*  It  sets  up  a  positive 
,*  with  Luther  Richardson  by  the 
positive  an  abandonment  of  a  subse- 
i^lagg  for  the  purchase  of  the  claims  of 
^et  us  consider  these  points  in  their  order. 
«ooal  delivery  of  the  deed  by  Luther  Richard* 
.  dxecution  of  the  deed  being  admitted}  and  the  deed 
,  the  possession  of  Mann,  and  the  allegation  of  a  condi- 
^1  delivery  not  being  responsive  to  the  charge  in  the  billy  the 
answer  is  not  evidence  of  it ;  but  the  anus  probandi  is  on  Mann 
to  establish  it    The  suggestion  is  that  the  deed  of  Luther 
RichardsoD  was  imperfect ;  that  it  was  to  be  executed  by  his 
wife,  who  was  to  release  her  dower ;  and  that  it  was  left  in 
Mann's  office  as  an  imperfect  instrutnenty  until  this  was  accom- 
plisbed.    Upon  the  face  of  the  deed  it  was  certainly  contem- 
plated)  that  it  was  to  be  signed  by  the  wife.    But  this  would  not 
necessarily  establish,  that  it  was  an  essential  ingredient,  before  it 
should  have  efiect  as  to  the  husband,  or  that  there  was  not  a 
subsequent  waiver  of  her  signature.    The  case  in  support  of  the 
answer  mainly  rests  on  the  testimony  of  John  W.  Coolidge, 
who  was  a  i^udent  in  Mann's  office,  and  who  states,  that  he  was 
present  on  the  13th  of  May,  1831,  and  heard  the  agreement 
between  Mann  and  Flagg,  and  Luther  Richardson,  who,  with 
Ames,  were  all  present  in  Mann's  office.     The  papers,  then 
produced  and  before  the  parties,  were  a  deed  from  Luther  Rich- 
ardson, a  bond  from  Walker  and  Fisher,  with  an  assignment 
written  thereon,  to  Flagg  and  Mann,  and  a  note  from  them  to 
Luther  Richardson.     The  note  was  delivered  to  Ames,  not  to 
be  delivered  to  Richardson,  or  to  any  other  person,  without  the 
order  of  Flagg  or  Mann ;  and  the  deed,  bond  and  assignment 
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Fisber ;  and  also  that  it  did  not  appear  on  the  probate  lecoids, 
that  Samuel  Fiye  had,  before  fixing  the  time  and  place  of  sakj 
taken  the  oath  prescribed  by  law  in  such  cases ;  and  that  he 
and  Flagg  were,  on  the  18th  of  the  same  month,  advised  by 
Isaac  Fiske,  Esq.  whom  they  consulted,  that  the  want  of  such 
an  oath  was  a  fatal  defect  in  the  title.  Upon  the  opinioo  of 
Mr.  Hoar  and  Mr.  Fiske  so  given,  Flagg  and  Mann  agreed  to 
abandon  the  negotiation  with  Luther  Richardson,  and  did  wholly 
abandon  the  same ;  and  a  few  days  after  he,  Mann,  gave  notice 
thereof  to  Luther  Rkshardson,  and  also  notice  to  Ames,  that  tbe 
note  was  to  be  given  up. 

Mann  further  denies  by  his  answer,  that  after  the  17th  of  May 
aforesaid  he  ever  pretended  or  a&cted  to  co-operate,  or  gave 
Flagg  to  understand  or  believe,  that  he  would  co-operate  with 
the  plaintiff  in  measures  to  extinguish  the  claim  of  Walker  and 
Fisher,  or  of  the  Frye  heirs,  or  to  perfect  tbe  title  to  the  prem- 
ises, as  in  the  bill  is  alleged.  He  admits,  however,  that  after  tbe 
negotiation  with  Luther  Richardson  was  so  ended,  he  and  Flagg 
and  Thomas  P.  Goodhue,  employed  one  Stephen  Goodhue,  as 
their  agent,  to  go  to  Vermont,  for  their  common  benefit^  to  obtain 
conveyances  of  the  claims  of  the  Frye  heirs;  but  he  wholly 
failed  to  accomplish  the  object,  and  the  attempt  was  abandoned ; 
and  with  this,  he  insists,  that  all  contract  and  agreement  between 
himself  and  Flagg,  respecting  tbe  premises,  were  at  an  end. 

Such  are  the  statements  and  denials  of  the  answer  in  refer- 
ence to  the  matter  of  the  agreement  between  Flagg  and  Mann, 
charged  in  the  bill ;  and  so  far  as  they  are  responsive  to  the  mat- 
ters charged  in  the  bill,  they  are  of  course  proper  evidence  in  favor 
of  Mann.  The  answer  admits  an  agreement  to  purchase  the  title 
of  Luther  Richardson ;  but  it  insists,  that  it  was  a  conditional  pur- 
chase to  be  affected  by  future  inquiries  and  events.  In  this 
respect  it  is  not  materially  at  variance  with  the  allegations  of  the 
bill.  The  matters,  which  it  controverts,  are  ;  1  •  That  there  was 
any  absolute  delivery  of  the  deed  by  Luther  Rnhardson  to 
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F]Mgg  and  himself  under  the  agreement;  2.  That  there  was 
any  stipulation  in  that  agreement  to  pay  Walker  and  Fisher's 
demands ;  3.  That  there  was  any  stipulation  in  that  agreement 
to  buy  in  and  extinguish  the  claim  of  the  Frye  heirs  for  the 
common  benefit  of  Miann  and  Flagg*    4«  It  sets  up  a  positive 
abandooment  of  the  agfeement  with  Luther  Richardson  by  the 
oonsent  of  Flagg ;  and  as  positive  an  abandonment  of  a  subse- 
quent agreement  with  Flagg  for  the  purchase  of  the  claims  of 
the  Frye  heirs.    Let  us  consider  these  points  in  their  order. 
1.  The  conditional  delivery  of  the  deed  by  Luther  Richard- 
son.    The  execution  of  the  deed  being  admiitedi  and  the  deed 
found  in  the  possession  of  Mann,  and  the  allegation  of  a  condi- 
tioDal  delivery  not  being  responsive  to  the  charge  in  the  bill,  the 
answer  is  not  evidence  of  it ;  but  the  (mm  probandi  is  on  Mann 
to  establish  it    The  suggestion  is  that  the  deed  of  Luther 
Richardson  was  imperfect ;  that  it  was  to  be  executed  by  his 
wife,  who  was  to  release  her  dower ;  and  that  it  was  left  in 
Mann's  office  as  an  imperfect  instrument,  until  this  was  accom- 
plished.   Upon  the  face  of  the  deed  it  was  certainly  contem- 
plated, that  it  was  to  be  signed  by  the  wife.     But  this  would  not 
necessarily  establish,  that  it  was  an  essential  ingredient,  before  it 
shoold  have  efiect  as  to  the  husband,  or  that  there  was  not  a 
subsequent  waiver  of  her  signature.    The  case  in  support  of  the 
answer  munly  rests  on  the  testimony  of  John  W.  Coolidge, 
who  was  a  i^udent  in  Mann's  office,  and  who  states,  that  he  was 
present  on  the  13th  of  May,  1831,  and  heard  the  agreement 
between  Mann  and  Flagg,  and  Luther  Richardson,  who,  with 
Ames,  were  all  present  in  Mann's  office.     The  papers,  then 
|Moduced  and  before  the  parties,  were  a  deed  from  Luther  Rich- 
ardson, a  bond  from  Walker  and  Fisher,  with  an  assignment 
written  thereon,  to  Flagg  and  Mann,  and  a  note  from  them  to 
Luther  Richardson.    The  note  was  delivered  to  Ames,  not  to 
be  delivered  to  Richardson,  or  to  any  other  person,  without  the 
order  of  Flagg  or  Mann ;  and  the  deed,  bond  and  assignment 
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Fisher ;  and  also  that  it  did  not  appear  oo  the  probate  records, 
that  Samuel  Frye  had,  before  fixing  the  time  and  place  of  sakj 
taken  the  oath  prescribed  by  law  in  such  cases ;  and  that  be 
and  Flagg  were,  on  the  18th  of  the  same  month,  advised  by 
Isaac  Fiske,  Esq.  whom  they  consulted,  that  the  want  of  such 
an  oath  was  a  fatal  defect  in  the  title.  Upon  the  opinion  of 
Mr.  Hoar  and  Mr.  Fiske  so  given,  Flagg  and  Mann  agreed  to 
abandon  the  negotiation  with  Luther  fUcbardson,  and  did  wholly 
abandon  the  same ;  and  a  few  days  after  he,  Mann,  gave  notice 
thereof  to  Luther  Richardson,  and  also  notice  to  Ames,  that  the 
note  was  to  be  given  up. 

Mann  further  denies  by  his  answer,  that  after  the  17tb  of  May 
aforesaid  he  ever  pretended  or  affected  to  co-operate,  or  gave 
Flagg  to  understand  or  believe,  that  he  would,  co-operate  with 
tbe  plaintiff  in  measures  to  extinguish  the  claim  of  Walker  and 
Fisher,  or  of  the  Frye  heirs,  or  to  perfect  the  title  to  the  prem- 
iaes,  as  in  the  bill  is  alleged.  He  admits,  however,  that  after  tbe 
negotiation  with  Luther  Richardson  was  so  ended,  he  and  Flagg 
and  Thomas  P.  Goodhue,  employed  one  Stephen  Groodhae,  as 
their  agent,  to  go  to  Vermont,  for  their  common  benefit^  to  obtain 
conveyances  of  the  claims  of  the  Frye  heirs;  but  he  wholly 
failed  to  accomplish  the  object,  and  the  attempt  was  abandoned ; 
and  with  this,  he  insists,  that  all  contract  and  agreement  between 
himself  and  Flagg,  respecting  the  premises,  were  at  an  end. 

Such  are  the  statements  and  denials  of  the  answer  in  refer- 
ence  to  the  matter  of  the  agreement  between  Flagg  and  Mann, 
charged  in  the  bill ;  and  so  far  as  they  are  respooave  to  the  mat- 
ters charged  in  the  bill,  they  are  of  course  proper  evidence  in  favor 
of  Mann.  The  answer  admits  an  agreement  to  purchase  the  title 
of  Luther  Richardson ;  but  it  insists,  that  it  was  a  conditional  pur- 
chase to  be  a£fected  by  future  inquiries  and  events.  In  this 
respect  it  is  not  materially  at  variance  with  the  allegations  of  the 
bill.  The  matters,  which  it  controverts,  are ;  1  •  That  there  was 
any  absolute  delivery  of  tbe  deed  by  Luther  Rnhardaon  to 
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Fiigg  and  himself  under  the  ngreement ;  2.  That  there  was 
aoj  stipulatioD  in  that  agreemeDt  to  pay  Walker  and  Fisher's 
demands ;  3.  That  there  was  any  stipulation  in  that  agreement 
to  buy  in  and  extinguish  the  claim  of  the  Frye  heirs  for  the 
common  benefit  of  Mann  and  Flagg.    4.  It  sets  up  a  positive 
abandonment  of  the  agreement  with  Luther  Richardson  by  the 
consent  of  Flagg ;  and  as  positive  an  abandonment  of  a  subse- 
quent agreement  with  Flagg  for  the  purchase  of  the  claims  of 
the  Frye  heirs.    Let  us  consider  these  points  in  their  order. 
I.  The  conditional  delivery  of  the  deed  by  Luther  Richard- 
son.    The  execution  of  the  deed  being  admit ted^  and  the  deed 
found  in  the  possession  of  Mann,  and  the  allegation  of  a  condi- 
tional delivery  not  being  responsive  to  the  charge  in  the  bill,  the 
answer  b  not  evidence  of  it ;  bat  the  onus  probandi  is  on  Mann 
to  establish  it.    The  suggestion  is  that  the  deed  of  Luther 
Richardspn  was  imperfect ;  that  it  was  to  be  executed  by  his 
wife,  who  was  to  release  her  dower ;  and  that  it  was  left  in 
Mann's  office  as  an  imperfect  instrument^  until  this  was  accom- 
plished.   Upon  the  face  of  the  deed  it  was  certainly  contem- 
plated, that  it  was  to  be  rigned  by  the  wife.    But  this  would  not 
necessarily  establish,  that  it  was  an  essential  jngredient,  before  it 
should  have  efiect  as  to  the  husbandi  or  that  th^ne  was  not  a 
subsequent  waiver  of  her  signature.    The  case  in  support  of  the 
answer  mainly  rests  on  the  testimony  of  John  W.  Coolidge^ 
who  was  a  student  in  Mann's  office,  and  who  states,  that  he  was 
present  on  the  13th  of  May,  1831,  and  heard  the  agreement 
between  Mann  and  Flagg,  and  Luther  Richardson,  who,  with 
Ames,  were  all  present  in  Mann's  office.     The  papers,  then 
produced  and  before  the  parties,  were  a  deed  from  Luther  Rich- 
ardson, a  bond  from  Walker  and  Fisher,  with  an  assignment 
written  thereon,  to  Flagg  and  Mann,  and  a  note  from  them  to 
Luther  Richardson.     The  note  was  delivered  to  Ames,  not  to 
be  delivered  to  Richardson,,  or  to  any  other  person,  without  the 
order  of  Flagg  or  Mann ;  and  the  deed,  bond  and  assignment 


506  MASSACHUSETTS. 


Flagg  V.  Mann  €t  at. 


Fisher ;  and  also  that  it  did  not  appear  on  the  probate  records, 
that  Samuel  Frye  had,  before  fixing  the  time  and  place  of  sab, 
taken  the  oath  prescribed  by  law  in  such  cases ;  and  that  be 
and  Flagg  were,  on  the  18th  of  the  same  month,  advised  by 
Isaac  Fiske,  Esq.  whom  they  consulted,  that  the  want  of  such 
an  oath  was  a  fatal  defect  in  the  title.  Upon  the  opinioo  of 
Mr.  Hoar  and  Mr.  Fiske  so  given,  Flagg  and  Mann  agreed  to 
abandon  the  negotiation  with  Luther  Richardson,  and  did  wholly 
abandon  the  same ;  and  a  few  days  after  he,  Mann,  gave  notice 
thereof  to  Luther  Richardson,  and  also  notice  to  Ames,  that  the 
note  was  to  be  given  up. 

Mann  further  denies  by  his  answer,  that  after  the  17tb  of  May 
aforesaid  he  ever  pretended  or  affected  to  co-operate,  or  gave 
Flagg  to  understand  or  believe,  that  he  would  co-operate  with 
the  plaintiff  in  measures  to  extinguish  the  claim  of  Walker  and 
Fisher,  or  of  the  Frye  heirs,  or  to  perfect  tbe  title  to  the  prem- 
ises, as  in  the  bill  b  alleged.  He  admits,  however,  that  after  tbe 
negotiation  with  Luther  Richardson  was  so  ended,  he  and  Flagg 
and  Thomas  P.  Goodhue,  employed  one  Stephen  Groodhae,  as 
their  agent,  to  go  to  Vermont,  for  their  common  benefit^  to  obtain 
conveyances  of  the  claims  of  the  Frye  heirs ;  but  he  wholly 
failed  to  accomplbh  the  object,  and  tbe  attempt  was  abandoned ; 
and  with  this,  he  insists,  that  all  contract  and  agreement  between 
himself  and  Flagg,  respecting  the  premises,  were  at  an  end. 

Such  are  the  statements  and  denials  of  the  answer  in  refer- 
ence to  the  matter  of  the  agreement  between  Flagg  and  Mann, 
charged  in  the  bill ;  and  so  far  as  they  are  responsive  to  the  mat- 
ters charged  in  the  bill,  they  are  of  course  proper  evidence  in  &vor 
of  Mann.  The  answer  admits  an  agreement  to  purchase  the  title 
of  Luther  Richardson ;  but  it  insists,  that  it  was  a  conditional  pur- 
chase to  be  a£fected  by  future  inquiries  and  events.  In  this 
respect  it  is  not  materially  at  variance  with  the  allegations  of  tbe 
bill.  The  matters,  which  it  controverts,  are ;  1  •  That  there  was 
any  absolute  delivery  of  tbe  deed  by  Luther  Rkhardson  to 
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Flagg  and  biiiiself  under  the  ngreement ;  2.  That  there  was 
aoj  stipulatioD  ia  that  agreement  to  pay  Walker  and  Fisher's 
demands ;  3.  That  there  was  any  stipulation  in  that  agreement 
to  buy  in  and  extinguish  the  claim  of  the  Frye  heirs  for  the 
common  benefit  of  Mann  and  Flagg*  4.  It  sets  up  a  positive 
abandoDment  of  the  agreement  with  Luther  Richardson  by  the 
consent  of  Flagg ;  and  as  positive  an  abandonment  of  a  subse- 
quent agreement  with  Flagg  for  the  purchase  of  the  claims  of 
the  Frye  heirs.  Let  us  consider  these  points  in  their  order* 
L  The  conditional  delivery  of  the  deed  by  Luther  Richard- 
son. The  execution  of  the  deed  being  admitted^  and  the  deed 
found  in  the  possession  of  Mann,  and  the  allegation  of  a  condi- 
tioDal  delivery  not  being  responsive  to  the  charge  in  the  bill,  the 
answer  is  not  evidence  of  it ;  but  the  onus  probandi  is  on  Mann 
to  establish  it.  The  suggestion  is  that  the  deed  of  Luther 
RichardsoQ  was  imperfect ;  that  it  was  to  be  executed  by  his 
wife,  who  was  to  release  her  dower ;  and  that  it  was  left  in 
Mann's  office  as  an  imperfect  instrument,  until  this  was  accom- 
plished. Upon  the  face  of  the  deed  it  was  certainly  contem- 
plated, that  it  was  to  be  rigned  by  the  wife.  But  this  would  not 
necessarily  establish,  that  it  was  an  essential  mgredient,  before  it 
should  have  efiect  as  to  the  husband,  or  that  th^ne  was  not  a 
subsequent  waiver  of  her  signature.  The  case  in  support  of  the 
answer  mainly  rests  on  the  testimony  of  John  W.  Coolidge^ 
who  was  a  student  in  Mann's  office,  and  who  states,  that  he  was 
present  on  the  13th  of  May,  1831,  and  heard  the  agreement 
between  Mann  and  Flagg,  and  Luther  Richardson,  who,  with 
Ames,  were  all  present  in  Mann's  office.  The  papers,  then 
produced  and  before  the  parties,  were  a  deed  from  Luther  Rich- 
ardson, a  bond  from  Walker  and  Fisher,  with  an  assignment 
written  thereon,  to  Flagg  and  Mann,  and  a  note  from  them  to 
Luther  Richardson.  The  note  was  delivered  to  Ames,  not  to 
be  delivered  to  Richardson,  or  to  any  other  person,  without  the 
order  of  Flagg  or  Mann ;  and  the  deed,  bond  and  assignment 
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Fisher ;  and  also  that  it  did  not  appear  on  the  probate  reconis, 
that  Samuel  Frye  had,  before  fixing  the  time  and  place  of  sate^ 
taken  the  oath  prescribed  by  law  in  such  cases ;  and  that  be 
and  Flagg  were,  on  the  18th  of  the  same  month,  advised  by 
Isaac  Fiske,  Esq.  whom  they  consulted,  that  the  want  of  such 
an  oath  was  a  fatal  defect  in  the  title.  Upon  the  opinioD  of 
Mr.  Hoar  and  Mr.  Fiske  so  given,  Flagg  and  Mann  agreed  to 
abandon  the  negotiation  with  Luther  Richardson,  and  did  wholly 
abandon  the  same ;  and  a  few  days  after  be,  Mann,  gave  notice 
thereof  to  Luther  Rksbardson,  and  also  notice  to  Ames,  that  the 
note  was  to  be  given  up. 

Mann  further  denies  by  his  answer,  that  after  the  17tb  of  May 
aforesaid  he  ever  pcetended  or  affected  to  co-operate,  or  gave 
Flagg  to  understand  or  believe,  that  he  would  co-operate  with 
the  plaintiff  in  measures  to  extinguish  the  claim  of  Walker  and 
Fisher,  or  of  the  Frye  heirs,  or  to  perfect  the  title  to  the  prem- 
ises, as  in  the  bill  b  alleged.  He  admits,  however,  that  after  the 
negotiation  with  Luther  Richardson  was  so  ended,  he  and  Flagg 
and  Thomas  P.  Goodhue,  employed  one  Stephen  Groodhue,  as 
their  agent,  to  go  to  Vermont,  for  their  common  benefit,  to  obtain 
conveyances  of  the  claims  of  the  Frye  heirs;  but  be  wholly 
failed  to  accomplish  the  object,  and  the  attempt  was  abandoned ; 
and  with  this,  he  insists,  that  all  contract  and  agreement  between 
himself  and  Flagg,  respecting  the  premises,  were  at  an  end. 

Such  are  the  statements  and  denials  of  the  answer  in  refer- 
ence to  the  matter  of  the  agreement  between  Flagg  and  Mann, 
charged  in  the  bill ;  and  so  far  as  they  are  responave  to  the  mat- 
ters charged  in  the  bill,  they  are  of  course  proper  evidence  in  favor 
of  Mann.  The  answer  admits  an  agreement  to  purchase  the  title 
of  Luther  Richardson ;  but  it  insists,  that  it  was  a  conditional  pur- 
chase to  be  afi^ted  by  future  inquiries  and  events.  In  this 
respect  it  is  not  materially  at  variance  with  the  allegations  of  the 
bill.  The  matters,  which  it  controverts,  aro ;  1 .  That  there  was 
any  absolute  delivery  of  tbe  deed  by  Luther  Richardson  to 
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FUgg  and  himself  under  the  itgreement ;  2.  That  there  was 
aoj  stipulation  in  that  agreement  to  pay  Walker  and  Fisher's 
demands ;  3.  That  there  was  any  stipulation  in  that  agreement 
to  buy  in  and  extinguish  the  claim  of  the  Frye  heirs  for  the 
common  benefit  of  Mann  and  Flagg*    4.  It  sets  up  a  positive 
abandonment  of  the  agreement  with  Luther  Richardson  by  the 
oonsent  of  Flagg ;  and  as  positive  an  abandonment  of  a  subse- 
quent agreement  with  Flagg  for  the  purchase  of  the  claims  of 
the  Frye  heirs.    Let  us  consider  these  points  in  their  order. 
1.  The  conditional  delivery  of  the  deed  by  Luther  Richard- 
son.    The  execution  of  the  deed  being  admitted,  and  the  deed 
found  in  the  possession  of  Mann,  and  the  allegation  of  a  condi* 
tional  delivery  not  being  responsive  to  the  charge  in  the  bill,  the 
answer  is  not  evidence  of  it ;  but  the  onus  probandi  is  on  Mann 
to  establish  it.    The  suggestion  is  that  the  deed  of  Luther 
Richardson  was  imperfect ;  that  it  was  to  be  executed  by  his 
wife,  who  was  to  release  her  dower ;  and  that  it  was  left  in 
Mann's  office  as  an  imperfect  instrument,  until  this  was  accom- 
pUsbed.    Upon  the  face  of  the  deed  it  was  certainly  contem- 
plated,  that  it  was  to  be  rigned  by  the  wife.    But  this  would  not 
necessarily  establish,  that  it  was  an  essential  ingredieot,  before  it 
should  have  efiect  as  to  the  husband,  or  that  there  was  not  a 
subsequent  waiver  of  her  signature.    The  case  in  support  of  the 
answer  mainly  rests  on  the  testimony  of  John  W.  Coolidge, 
who  was  a  student  in  Mann's  office,  and  who  states,  that  he  was 
present  on  the  13th  of  May,  1831,  and  heard  the  agreement 
between  Mann  and  Flagg,  and  Luther  Richardson,  who,  with 
Ames,  were  all  present  in  Mann's  office.     The  papers,  then 
produced  and  before  the  parties,  were  a  deed  from  Luther  Rich- 
ardson, a  bond  from  Walker  and  Fisher,  with  an  assignment 
written  thereon,  to  Flagg  and  Mann,  and  a  note  from  them  to 
Luther  Richardson.     The  note  was  delivered  to  Ames,  not  to 
be  delivered  to  Richardson,  or  to  any  other  person,  without  the 
order  of  Flagg  or  Mann ;  and  the  deed,  bond  and  assignment 
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Fisher ;  and  also  that  it  did  not  appear  oo  the  probate  lecoids, 
that  Samuel  Frye  had,  before  fixing  the  time  and  place  of  sab} 
taken  the  oath  prescribed  by  law  in  such  cases ;  and  that  be 
and  Flagg  were,  on  the  18th  of  the  same  month,  advised  by 
Isaac  Fiske,  Esq.  whom  they  consulted,  that  the  want  of  such 
an  oath  was  a  fatal  defect  in  the  title.  Upon  the  opinioo  of 
Mr.  Hoar  and  Mr.  Fiske  so  given,  Flagg  and  Mann  agreed  to 
abandon  the  negotiation  with  Luther  Richardson,  and  did  wholly 
abandon  the  same ;  and  a  few  days  after  he,  Mann,  gave  notice 
thereof  to  Luther  Richardson,  and  also  notice  to  Ames,  that  the 
note  was  to  be  given  up. 

Mann  further  denies  by  his  answer,  that  after  the  17th  of  May 
aforesaid  he  ever  pietended  or  affected  to  co-operate,  or  gave 
Flagg  to  understand  or  believe,  that  he  would  co-operate  with 
tbe  plaintiff  in  measures  to  extinguish  the  claim  of  Walker  and 
Fisher,  or  of  the  Frye  heirs,  or  to  perfect  tbe  title  to  the  prem- 
ises, as  in  the  bill  is  alleged.  He  admits,  however,  tfaat  after  tbe 
negotiation  with  Luther  Richardson  was  so  ended,  he  and  Flagg 
and  Thomas  P.  Goodhue,  employed  one  Stephen  Gioodhue,  as 
their  agent,  to  go  to  Vermont,  for  their  common  benefit^  to  obtain 
conveyances  of  the  claims  of  the  Frye  heirs;  but  he  wholly 
failed  to  accomplish  the  object,  and  the  attempt  was  abandoned ; 
and  with  this,  he  insists,  that  all  contract  and  agreement  between 
himself  and  Flagg,  respecting  the  premises,  were  at  an  end. 

Such  are  the  statements  and  denials  of  the  answer  in  refer- 
ence to  the  matter  of  the  agreement  between  Flagg  and  Mann, 
charged  in  the  bill ;  and  so  far  as  they  are  responave  to  the  mat- 
ters charged  in  tbe  bill,  they  are  of  course  proper  evidence  in  &vor 
of  Mann.  The  answer  admits  an  agreement  to  purchase  the  title 
of  Luther  Richardson ;  but  it  insists,  that  it  was  a  conditional  pur- 
chase to  be  affected  by  future  inquiries  and  events.  In  this 
respect  it  b  not  materially  at  variance  with  the  allegations  of  tbe 
IhU.  The  matters,  which  it  controverts,  are ;  ]  •  That  there  was 
any  absolute  delivery  of  tbe  deed  by  Luther  Rnhardson  to 
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FUgg  and  biiiiself  under  tbengreement;  2.  That  there  was 
aoj  stipulation  in  that  agreement  to  pay  Walker  and  Fisher's 
demands ;  3.  That  there  was  any  stipulation  in  that  agreement 
to  bay  in  and  extinguish  the  claim  of  the  Frye  heirs  for  the 
common  benefit  of  Mann  and  Flagg.    4*  It  sets  up  a  positive 
abandonment  of  the  agreement  with  Luther  Richardson  by  the 
oonsent  of  Flagg ;  and  as  positive  an  abandonment  of  a  subse- 
quent agreement  with  Flagg  for  the  purchase  of  the  claims  of 
the  Frye  heirs.    Let  us  oonsder  these  points  in  their  order. 
L  The  conditional  delivery  of  the  deed  by  Luther  Richard- 
son.    The  execution  of  the  deed  being  admitted,  and  the  deed 
found  in  the  possession  of  Mann,  and  the  allegation  of  a  condi- 
tional delivery  not  being  responsive  to  the  charge  in  the  bill,  the 
answer  is  not  evidence  of  it ;  bat  the  amu  probandi  is  on  Mann 
to  establish  it.    The  suggestion  is  that  thje  deed  of  Luther 
Ricbardson  was  imperfoct ;  that  it  was  to  be  executed  by  his 
wife,  who  was  to  release  her  dower ;  and  that  it  was  left  in 
Mann's  office  as  an  imperfect  instrument,  until  this  was  accom- 
plished.   Upon  the  face  of  the  deed  it  was  certainly  contem- 
plated, that  it  was  to  be  ngned  by  the  wife.    But  this  would  not 
necessarily  establish,  that  it  was  an  essential  Ingredient,  before  it 
should  have  efiect  as  to  the  husband,  or  that  there  was  not  a 
subsequent  waiver  of  her  signature.    The  case  in  support  of  the 
answer  mainly  rests  on  the  testimony  of  John  W.  Coolidge, 
who  was  a  student  in  Mann's  office,  and  who  states,  that  he  was 
present  on  the  13th  of  May,  1831,  and  heard  the  agreement 
between  Mann  and  Flagg,  and  Luther  Richardson,  who,  with 
Ames,  were  all  present  in  Mann's  office.     The  papers,  then 
produced  and  before  the  parties,  were  a  deed  from  Luther  Rich- 
ardson, a  bond  from  Walker  and  Fisher,  with  an  assignment 
written  thereon,  to  Flagg  and  Mann,  and  a  note  from  them  to 
Luther  Richardson.     The  note  was  delivered  to  Ames,  not  to 
be  delivered  to  Richardson,  or  to  any  other  person,  without  the 
order  of  Flagg  or  Mann ;  and  the  deed,  bond  and  assignment 
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were  left  in  the  possession  of  Mann.  He  further  states,  that 
Mann  and  Flagg  were  to  examine  the  records,  and  if  they  should 
conclude,  after  the  examination  and  after  consulting  counsel,  to  re- 
tain the  deed  and  assignment,  they  were  to  give  a  bond  to  Rich- 
ardson, conditioned  to  pay  him  a  certain  sum,  whencFer  bis  title 
should  be  adjudged  good  by  the  Supreme  Court,  and  to  take  up 
their  note  lodged  with  Ames  ;  and  if,  upon  the  examination,  they 
concluded  not  to  give  their  bond  to  Richardson,  the  deed  and 
assignment  were  to  be  returned  to  the  latter,  and  the  note  re- 
turned by  Ames  to  them.  He  further  states,  that,  a  day  or  two 
after,  a  bond  was  partly  prepared  by  Mann  (the  draft  of  which 
he  veriBes),  in  pursuance  of  the  agreement,  which  Luther 
Richardson  took  away  for  examination.  About  the  22d  of  the 
same  month  of  May  he  learned  from  Mann  and  Goodhue,  that 
Mann  had  discovered  the  defect  in  the  title  of  Luther  Ricbard- 
ardson,  from  the  want  of  taking  the  oath  at  the  proper  time  be- 
fore the  guardianship  sale.  In  November,  1831,  he  heard 
Mann  ask  Luther  Richardson,  how  long  it  was,  after  the  note 
was  made  and  left  with  Ames,  when  he  gave  him  notice,  that  his 
(Luther  Richardson's)  title  was  good  for  nothing,  and  that  they 
should  do  nothing  more,  and  requested  him  to  call  and  take  his 
papers.  Richardson  answered,  it  was  about  a  fortnight.  The 
witness  farther  states,  that  he  understood  from  the  parties,  that 
Luther  Richardson's  wife  was  to  sign  the  deed  of  her  husband. 

The  draft  of  the  bond  referred  to  by  the  witness  goes  far  to 
corroborate  bis  testimony,  as  to  some  material  facts.  But  it 
leaves  the  point  now  under  consideration  wholly  untouched,  for 
the  draft  is  imperfect.  There  is  nothing  in  it,  which  leads  in 
the  slightest  degree  to  the  conclusion,  that  the  deed  of  Luther 
Richardson  had  not  been  delivered,  or  that  the  delivery  was 
conditional. 

Without  in  the  slightest  degree  impeaching  the  integrity  of 
the  witness,  there  are  circumstances  in  the  case,  which  lead  one 
to  suspect,  that  there  may  be  some  errors  in  his  testimony  on 
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several  points.  Upon  bis  cross-examinatioo  there  is  manifestly 
some  hesitation  and  want  of  recollection  as  to  circumstances  con- 
nected with  and  included  in  his  direct  examination.  But  a  more 
material  circumstance,  is  that  in  his  second  deposition  he  qualifies 
his  former  deposition  in  several  important  particulars.  His  first 
deposition  affirms  and  proceeds  on  the  affirmation  throughout, 
that  he  was  not  in  the  same  room  with  the  parties  during  all 
their  negotiations  and  conversations ;  but  that  he  was  a  part  of 
the  time  in  an  adjoining  room,  and  was  called  into  the  other 
room  to  witness  the  transactions.  In  his  second  deposition,  taken 
about  two  years  afterwards,  he  expresses  a  doubt,  whether  he 
was  not  in  the  same  room  with  the  parties  during  all  the  trans- 
actions. 

There  are,  however,  other  intrinsic  circumstances  in  the  case, 
as  well  as  other  pbsitive  testimony,  which  do  materially  weaken 
the  force  of  the  conclusions  to  be  drawn  from  Coolidge's  testi- 
mony. In  the  first  place,  it  is  admitted,  that,  after  the  deed  was 
executed  by  Richardson,  it  was  left  in  Mann's  office  with  Mann, 
and  the  note  of  Flagg  and  Man  was  delivered  to  Ames.  It  b 
difficult  to  reconcile  these  facts  with  the  notion,  that  the  trans- 
action was  not  -then  treated  as  consummated  between  the  par- 
ties ;  that  the  deed  was  not  treated,  as  absolutely  delivered  by 
Richardson  to  Flagg  and  Mann,  and  the  note  delivered  to  Ames 
as  an  operative  instrument,  each  of  them  being  liable  neverthe- 
less to  be  rescinded  by  future  events ;  that  is,  to  speak  techni- 
cally, that  both  instruments  were  to  be  avoided  by  conditions  sub- 
sequent, and  were  not  dependent  for  their  original  validity  upon 
conditions  precedent  not  yet  performed.  Neither  the  deed,  nor 
the  note,  have  ever  since  been  delivered  up.  The  deed  remains 
in  Mann's  possession  and  custody,  and,  so  far  as  this  fact  goes,  it 
afibrds  a  strong  presumption  of  an  actual  delivery  in  conformity 
to  the  terms  of  the  deed.  It  is  common  learning,  that  when  a\ 
deed  of  grant  is  found  in  the  possession  of  the  grantee,  it  afibrds 
a  just  presumption  of  a  due  delivery  thereof,  because  it  then, 
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and  not  otherwise,  would  be  in  the  proper  custody.  The  an* 
swer  in  e£fect  insists,  that  the  instrument  was  never  delivered  as 
the  deed  of  Richardson,  but  was  a  mere  escrow.  Now,  there  is 
a  technical  difficulty  in  this  suggestion ;  for  an  instrument  can 
never  be  delivered  as  an  escrow  to  the  grantee  himself.  Co. 
Litt.  36,  a,  is  direct  to  this  point.  And  though  a  Court  of 
Equity  will  dot  govern  itself  exclusively  by  technical  principles 
of  this  sort,  where  the  intentions  of  the  parties  would  be  thereby 
defeated ;  yet  there  roust  be  the  clearest  evidence  in  such  a 
case,  what  that  intention  is,  and  whether  it  will  be  so  defeated ; 
otherwise  the  rule  of  law  must  prevail. 

The  testimony  of  Luther  Richardson,  the  grantor,  is  on  thb 
point  most  important.  An  objection  is  made  to  his  testinxNuy 
upon  the  ground  of  hb  being  an  incompetent  witness  by  reason 
of  his  interest  in  the  event  of  this  suit.  But  I  profess  myself 
unable  to  perceive,  what  interest,  legal  or  equitable,  he  has  in 
this  suit.  He  may  have  a  feeling,  and  undoubtedly  has,  in 
favor  of  the  plaintiff.  But  nothing  decided  in  this  suit  can  be 
given  in  evidence  in  support  of  any  claim  on  his  part ;  for  it  is 
res  inter  aUos  acta ;  and  he  has,  therefore,  nothing  to  gain  or  to 
lose  by  it.  Besides  ;  he  has  been  cross-examined  by  the  defend- 
ant with  a  full  knowledge  of  the  objection  ;  and  after  that  it  is 
difficult  to  say,  that  m  a  Court  of  Equity  he  can  be  heard  to 
make  the  objection.  According  to  Richardson's  testimony  there 
was  an  absolute  delivery  of  the  deed  and  the  assignment  of 
Walker  and  Fisher's  bond  to  Flagg  and  Mann  ;  for,  he  says  in 
direct  terms,  that  he  assigned  the  bond  to  them,  and  at  the  same 
time  he  gave  them  a  quitclaim  deed  of  the  premises.  His  state- 
ment of  the  agreement  between  them  and  himself  is  as  follows : 
*^  After  various  conversations  and  stating,  that  a  suit  was  pending 
instituted  by  Frye's  heirs  respecting  the  title  (a  &et,  which  is 
admitted  on  all  sides  to  be  true),  I  agreed  to  sell  my  right  to 
them  for  $3500,  which  was  to  be  paid  to  me  in  case  my  title 
proved  good  against  Frye's  heirs ;  and  a  note  for  this  sum  was 
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made  by  them,  and  deposited  io  the  hands  of  Mr.  Ames ;  and 
if  the  title  of  the  Frye  heirs  prevailed  and  mine  failed  the  note 
was  to  be  given  up."  He  adds,  that  by  the  terms  of  the  agree- 
ment, Flagg  and  Mann  were  not  to  pay  any  thing,  unless  the 
transaction  with  Walker  and  Fisher  and  their  bond  to  him  should 
prove  to  be  a  mortgage*  He  denies,  that  Flagg  and  Mann  had 
a  right  to  rescind  the  contract,  until  the  title  should  be  proved 
bad  by  a  trial  at  law.  He  says,  that  the  bond  was  not  to  be 
given  in  exchange  for  the  note,  but  was  to  be  a  bond  explanii* 
tory  of  the  terms  of  the  agreement ;  and  that  the  note  was  to 
remain  in  Ames's  possession,  until  his  title  should  be  settled  at 
Uw.  He  annexes  a  copy  of  the  imperfect  bond  drawn  up  by 
Mann,  and  handed  to  him,  which  contains  a  part  only  of  the 
recitals  of  that  referred  to  by  Coolidge.  He  says,  that  in  June 
or  July,  1831,  Mann  stated  to  him,  that  he  doubted,  whether  the 
title  was  good  for  any  thing ;  and  about  the  10th  of  August, 
1831,  Marni  bfbrraed  him,  that  he  did  not  consider  the  title 
worth  a  quarter  of  a  dollar,  and  he  would  have  nothing  more  to 
do  with  it.  About  that  time  the  witness  called  on  Ames  with 
Mann  to  exchange  papers  ;  but  Flagg  did  not  agree  to  it ;  and 
no  exchange  was  ever  made.  He  &rther  adds ;  '^  In  regard  to 
my  title  to  the  said  bond,  Flagg  and  Mann  tvere  to  perfect  it  at 
^  their  oim  expense.  There  was  no  time  fixed,  within  which  I 
was  to  make  a  good  title,  because  they  were  to  see  to  that. 
But  I  was  not  to  be  paid  the  money  until  the  decision  of  a  court 
of  law  establishing  the  title.  There  was  nothing  agreed  upon 
relative  to  the  term  of  three  years."  I  observe,  at  present,  that 
there  is  nothing  in  this  deposition  pointing  to  any  agreement  for 
the  purchase  of  the  claim  of  the  Frye  heirs  between  Flagg  and 
Mann,  and  Richardson.  But  the  only  purchase  apparently  con- 
templated was  the  outstanding  title  in  Walker  and  Fisher. 

Ames's  testimony  as  to  the  transaction  is  to  this  effect.  That 
Mann  stated,  that  he  and  Flagg  had  made  a  bargain  with  Lu- 
ther Richardson,  and  were  to  buy  bis  interest  in  that  estate 


512  MASSACHUSETTS. 


Flagg  V.  Mann  et  al. 


and  were  to  allow  him  the  price,  named  in  the  quitclaim  deed 
($9;000)  from  Richardson  to  them,  deducting  therefrom  such 
sum  as  should  be  found  due  from  Richardson  to  Walker  and 
Fisher,  provided  the  tide  should  prove  good.  Richardson  did 
not  know  the  exact  sum  due  to  Walker  and  Fisher;  but  be  stated 
a  sum  as  being  due,  which  the  witness  thinks  was  about 
$5,500.  Mann  expressed  a  confidence,  that  the  transaction  be- 
tween Richardson  and  Walker  and  Fisher  was  a  mortgage. 
Mann  was  to  examine  the  records  at  Cambridge,  and  find  out, 
how  much  was  due  to  Walker  and  Fisher.  A.  note  for  $3,500, 
being  the  supposed  balance,  which  was  coming  to  Richardson, 
was  drawn  (the  witness  thinks  by  himself),  and  signed  by  Flagg 
and  Mann,  and  deposited,  for  the  time,  with  the  witness.  It 
was  stated  by  Mann  as  the  bargain  of  tbe  parties,  that  when 
the  amount  due  to  Walker  and  Fisher  was  ascertained,  that  the 
note  should  be  taken  up,  and  Flagg  and  Mann's  bond  should  be 
given  to  Richardson,  conditioned  to  pay  him  the  balance  of  the 
price  of  the  land,  provided  the  title  proved  good.  Richardson, 
after  some  doubts,  and  consulting  the  witness,  finally  signed  the 
deed,  and  the  assignment  of  the  bond  of  Walker  and  Fisher. 
The  note  was  not  negotiable.  ^  The  deed  and  assignment  were 
left  on  the  table  (in  Mann's  office),  or  taken  by  Flagg  and  Rich- 
ardson for  the  purpose  of  having  the  deed  acknowledged  by  Rich- 
ardson. It  was  acknowledged  on  the  same  day,  as  the  witness 
thinks,  but  is  not  positive.  But  when  he  last  saw  tbe  deed 
and  assignment  on  that  day  (the  13th  of  May)  they  were  on  the 
table  in  Mann's  office.  The  next  time  he  saw  the  deed  was  ia 
August  or  September,  1831,  when  it  was  handed  to  him  by 
Flagg.  About  the  time  when  the  information  came  out,  that 
Mann  and  Adams  had  purchased  the  lands  in  question  of  the 
Frye  heirs,  Mann  and  Richardson  came  to  the  witness's  office  to 
take  up  the  note.  Richardson  made  no  objection  ;  and  Mann 
took  it  away,  and  returned  it  again  to  the  witness  on  the  same 
day,  saying,  he  had  concluded  to  return  it,  or  words  to  that 
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eSect,  It  does  not  appear,  t&at  Flagg  was,  at  the  time,  a  party 
to  these  tcaDsactioos.  The  witness  adds,  that  in  the  latter  part 
of  the  same  month  of  May,  Mann,  under  an  injunction  of 
secrecy,  told  him  of  a  new  and  serious  difficulty,  the  discovery, 
that  the  oath  had  not  been  properly  taken  by  the  guardian. 

The  testimony  of  Thomas  P.  Goodhue  is,  as  far  as  it  goes, 
confirmatory  of  that  of  Ames  and  Richardson  on  this  point;  and 
its  bearing  on  other  points  will  hereafter  be  the  subject  of  com- 
ment. He  says,  that  Mann  told  him,  that  he  thought  the  trans- 
action of  Richardson  with  Walker  and  Fisher  operated  as  a  mort- 
gage. That  on  or  about  the  18tb  of  May,  1831,  he  was 
informed  by  Mann  and  Flagg,  that  they  were  the  owners  of  the 
Richardson's  title  and  interest  in  the  premises,  and  that  they 
were  to  pay  $9,000,  he  thinks,  in  this  way.  They  were  to  dis- 
charge the  incumbrance  of  Walker  and  Fisher,  and  to  pay  the 
balance  to  Richardson*  On  the  same  day,  he  was  also  informed 
by  them  of  the  defect  in  Richardson's  title  from  the  omission  of 
the  guardian  to  take  the  oath  at  the  prescribed  time. 

The  testimony  of  another  witness,  Wood,  is  very  cogent  and 
positive.  He  says,  that  Mann  told  him,  that  he  and  Flagg  bad 
made  the  purchase  of  Richardson,  and  got  their  deed,  and  also 
an  assignment  of  the  bonder  mortgage,  and  that  they  had  agreed 
to  give  therefor  $9,000.  Mann  took  a  paper  from  his  drawer, 
and  holding  it  up,  said,  this  is  our  deed  from  Richardson,  and 
we  have  given  Rk^bardson,  for  what  is  coming  to  him,  our  secu- 
rity for  the  same,  and  the  security  is  deposited  or  put  into  the 
hands  of  Seth  Ames.  At  another  time,  Mann  inquired  of  the 
witness,  whether  Richardson's  wife  had  signed  the  deed  to 
Walker*and  Fisher ;  and  Mann  said,  if  she  had,  it  was  as  well, 
as  if  she  bad  signed  the  deed  of  her  husband  to  Flagg  and  him- 
self. 

Now,  upon  this  posture  of  the  direct  evidence  bearing  on 
this  point,  I  confess,  that  I  am  reluctantly  driven  to  the  conclu- 
skm,  that  it  is  not  saUsfactory  to  esti^blish,  that  the  delivery  of 
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Richardson's  deed  was  not  absolute,  or  that  it  was  an  imperfect 
inchoate  transaction.  Loose,  and  confidential,  and  inaccurate,  as 
the  whole  proceedings  were  to  attain  the  ends  contemplated  by 
the  parties,  I  find  no  warrant  in  them  to  justify  the  Court  in  say- 
ing, that  the  deed  of  Richardson  was  never  delivered  as  a  deed, 
but  merely  as  an  escrow.  The  indirect  evidence  of  the  Goodhues, 
and  of  Hunt,  as  well  as  of  some  others  of  the  witnesses,  does  not 
fortify  this  part  of  the  case  in  favor  of  Mann .  But,  if  it  weighs  at  all, 
it  corroborates  the  view  taken  on  the  other  side,  that  Mann  treated 
the  deed,  as  complete  in  its  delivery,  however  it  might  be  subject 
to  conditions  subsequent.  It  has  also  been  remarked,  and  the  criti- 
cism is  correct,  that  Mann,  in  his  answer  to  the  bill  in  the  State 
Court,  has  not  ventured  positively  to  deny,  that  the  deed  was 
delivered,  but  has  only  said,  that  the  said  deed  and  bond  were 
both  left  in  his  possession,  but  as  he  ''  then  believed  and  now 
believes,  not  delivered"  to  Flagg  and  Mann,  or  either  of  them, 
as  a  consummation  of  the  said  conveyance  and  assignment,  &c. 

In  regard  to  the  second  point  (2),  whether  there  was  any 
stipulation  in  the  agreement,  on  the  part  of  Flagg  and  Mann,  to 
pay  Walker  and  Fisher's  demands,  I  have  still  more  difficulty 
upon  the  evidence  in  withholding  my  assent,  that  there  was  such 
a  stipulation.  The  extraordinary  result  would  otherwise  arise, 
that  a  contract,  which  could  only  be  consummated  by  establish- 
ing a  perfect  title  in  Richardson,  was  wholly  dependent  for  its 
completion  upon  the  good  will  of  Flagg  and  Mann.  If  they  did 
not  choose  to  redeem  Walker  and  Fisher's  mortgage  (admitting 
it  to  be  such),  or  to  establish  the  title  of  Richardson  by  a  suit 
against  Walker  and  Fisher,  it  is  plain,  that  Richardson  could 
never  entitle  himself  to  the  balance  intended  to  be  secured  by 
the  note.  Richardson  bad  not  the  means,  neither  bad  be, 
strictly  speaking,  any  right  to  redeem  the  mortgage,  or  to  sue 
Walker  and  Fisher  thereon,  after  his  assignment  of  their  bond  to 
Flagg  and  Mann.  The  testimony  of  Richardson  and  Ames  are 
full  to  the  purpose  of  establishing  this  point ;  and  I  cannot  but 
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think,  that,  under  all  the  circumstances,  thej  overcome  the  de- 
nials of  the  answer*  That  answer  has,  indeed,  been  assailed  in 
many  particulars,  some  of  which  may  come  under  our  notice 
hereafter. 

The  next  point  is  (3),  whether  the  agreement  between  Flagg 
and  Mann  contained  any  stipulation  for  the  extinguishment  of  the 
title  of  tbe  Frye  heirs.  The  answer,  as  we  have  seen,  denies 
it.  It  does,  however  admit,  that  after  tbe  defects  in  Richard- 
son's title,  from  the  want  of  the  guardian's  taking  the  proper 
oath,  and  the  prior  conveyance  to  Prentiss  Richardson,  were 
known  to  him  (Mann),  which  was  about  the  17th  of  the  same 
mouth  of  May,  Flagg  and  he,  together  with  Thomas  P.  Good- 
hue, did,  for  their  mutual  benefit,  and  at  their  mutual  expense, 
employ  Stephen  Goodhue  (who  was  also  to  have  an  interest) 
to  purchase  up  the  title  of  the  Frye  heirs,  and  that  he  went, 
about  the  25th  of  the  same  month,  to  Vermont  for  that  purpose ; 
but  be  failed  in  the  attempt.  It  seems,  that  the  object  of  the  inter- 
vention of  T.  P.  Goodhue  was  not  to  interfere  with  tbe  rights  of 
Richardson ;  but  to  procure  a  title  to  tbe  other  moiety  of  tbe 
land  of  the  Frye  heirs,  which  had  been  sold  at  the  guardian's 
sale  to  another  purchaser.  But  the  answer  insists,  that,  upon 
the  failure  of  the  Vermont  expedition,  the  agreement  ended 
between  Mann  and  Flagg  for  any  joint  purchase  of  the  claim  of 
tbe  Frye  heirs.  If  there  could  be  any  doubt,  as  to  the  point  of 
the  intended  purchase  from  the  Frye  heirs,  it  would  be  en- 
tirely removed  by  the  concurrent  testimony  of  the  Goodbues. 
Whether  that  agreement  was  contemporaneous  with  tbe  pur- 
chase from  Richardson,  or  whether  it  took  place  after  tbe 
discovery  of  the  alleged  defects  in  his  title,  is  not,  perhaps, 
important  to  the  objects  of  the  bill,  if  tbe  purchase  of  Richard- 
son was  not,  at  that  time,  rescinded,  and  if  the  agreement  to 
purchase,  for  mutual  account,  the  claim  of  the  Frye  heirs  was 
not  abandoned  with  the  failure  of  the  Vermont  expedition. 

And  this  leads  me  to  the  remaining  point  under  this  head ; 
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and  that  is  (4),  whether  there  has  been  any  absolute  abandon- 
ment^ by  the  consent  of  all  parties,  of  the  purchase  from  Ricb* 
ardson,  and  of  the  intended  purchase  from  the  Frye  heirs,  or 
of  either.  Now,  in  respect  to  these  points,  the  onus  probandiis 
properly  of  the  defendants,  since  they  constitute  matter  set  up 
in  avoidance  of  the  objects  of  the  bill. 

And  first  in  regard  to  the  abandonment  of  the  purchase  from 
Richardson.  Unless  I  am  greatly  misled,  there  is  no  sufficient 
evidence  in  the  case  to  establish  the  fact,  that  Flagg  ever  aban- 
doned that  purchase.  On  the  contrary,  it  seems  to  roe,  that 
the  current  of  the  evidence,  and  the  acts  of  the  parties,  with 
some  few  exceptions,  show,  that  Flagg  insisted  upon  the  pur- 
chase and  his  rights  under  it.  And,  unless  some  clear  and  delib- 
erate abandonment  is  shown,  the  purchase  must,  m  contempla- 
tion of  law,  be  deemed  a  continuing  contract.  Unless  Flagg  did 
abandon  the  purchase,  it  could  not  be  rescinded  or  repudiated 
by  Mann  alone,  or  by  Richardson  and  Mann  together.  Richard- 
son wholly  denies  any  abandonment  to  have  been  carried  into 
effect ;  and  Mann's  return  of  the  note  to  Ames,  after  be  had 
received  it,  shows,  that  up  to  that  period  (which  was  in  the  lat- 
ter part  of  July,  or  the  beginning  of  August,  1831),  there  bad 
been  no  definitive  rescission  of  it.  And  none  with  the  consent  of 
Flagg  was  then  accomplished,  even  if  the  other  parties  had  been 
willing. 

Mann,  by  his  answer,  insists,  however,  that  there  was  a  de- 
finitive abandonment  of  the  purchase  on  the  17th  of  May,  1831, 
in  consequence  of  Mr.  Hoar's  opinion,  and  the  other  discoveries 
of  the  defects  in  Richardson's  title,  already  alluded  to.  In  this, 
he  is,  I  will  not  say,  certainly,  but  in  all  human  probability,  mis- 
taken. In  his  answer  to  the  supplemental  bill,  he  admits,  that 
when  the  expedition  to  Vermont  was  undertaken,  the  title  of 
Richardson  was  relied  on  by  himself  and  Flagg.  He  says, 
"Mr.  Goodhue  left  Lowell  for  the  purpose  of  going  to  Vei^ 
mont,  I  think,  on  the  25th  or  26th  day  of  May,  1831.     He 
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went  for  the  purpose  of  purchasing  the  title  of  the  Frye  heirs 
to  the  Paddy  Camp  lands  (the  premises  in  question),  with  the 
agreement,  that  if  he  did  purchase  it,  it  should  be  for  the  benefit 
of  said  Flagg  and  myself,  so  far  as  he  could  hold  by  Luther  Rich- 
ardson^s  title,  and  for  his  and  his  brother's  interest,  so  far  as  they 
might  be  able  to  hold  it  by  a  quitclaim  deed,  which  Wood  had 
agreed  to  give  them."  The  testimony  of  both  the  Goodhues 
goes  strongly  to  show,  that  there  could  not,  at  the  time,  have 
been  such  an  abandonment.  For,  after  the  failure  and  return  of 
Stephen  Goodhue  from  the  Vermont  expedition,  there  having 
been  in  the  meantime  a  discovery  by  Hildreth's  testimony,  that 
the  oath  had  been  properly  taken  before  the  guardian's  sale, 
Mann  told  one  of  the  Goodhues,  that  it  was  well,  that  they  had 
not  puichased  the  interest  of  the  Frye  heirs,  as  there  was  then 
no  necessity  for  doing  so.  Indeed,  after  the  discovery  of  Hil- 
dreth's testimony,  and  before  the  return  of  Stephen  Goodhue 
fix>m  Vermont,  Mann  proposed  to  have  a  messenger  sent  to  recall 
him ;  but  it  was  not  done,  because  they  concluded,  that  he  had 
already  effected  all  he  would  be  able  to  e&ct  with  the  Frye 
heirs.  Both  of  the  Goodhues  strenuously  deny,  that  they  ever 
bad  any  knowledge,  that  the  purchase  from  Richardson  was 
abandoned  by  Flagg  and  Mann.  On  the  contrary,  their  testi* 
mony  leads  to  the  conclusion,  that  they  understood  and  believed, 
that  the  extinguishment  of  the  claim  of  the  Frye  heirs  was 
alwnys  contemplated  to  be  in  aid  and  not  in  exclusion  of  the 
title  of  Richardson.  Even  Coolidge  does  not  pretend,  that  he 
ever  knew  of  any  actual  abandonment  of  the  purchase  by  Mann 
and  Flagg,  although  certainly,  as  he  was  much  in  the  confidence 
of  the  parties,  and  particularly  of  Mann,  he  would  have  been  in 
a  situation  probably  to  have  known  it,  if  it  had  been  defini- 
tively settled  between  them.  I  admit,  that  there  is  evidence 
in  behalf  of  the  defendants,  which  contains  statements  made  in 
conversations  with  Mann,  in  which  he  (Mann)  said,  the  pur- 
chase had  been  abandoned.    But,  certainly,  his  own  statements 


518  MASSACHUSETTS. 


FUggr  V.  Mann  et  al. 


are  not  either  proper  or  satisfactory  evidence  io  bis  (avor  for 
such  a  purpose.  The  testimony  of  Isaac  Fiske  seems  to  me 
to  corroborate  the  view  already  taken  upon  this^  point ;  for  it 
shows,  that  on  the  18th  of  May,  Mann,  after  a  knowledge  of 
the  defects  of  Richardson's  title,  was  taking  steps  to  make  that 
title  good,  and  to  protect  it  by  an  extinguishment  of  the  claim  of 
the  Frye  heirs. 

The  testimony  of  William  Heard  (the  brother-in-law  of  Mann) 
is,  indeed,  in  favor  of  the  abandonment.  He  says,  that  about 
the  first  of  June,  1831 ,  he  had  a  conversation  with  Flagg  and 
Mann,  and  he  asked  them,  how  they  came  on  in  purchasing  the 
Paddy  Camp  lands  (the  lands  in  question),  to  which  Mann  re- 
plied, "  we  have  done  with  that ; "  no  remark  was  made  by 
Flagg  on  that  point.  Afterwards,  in  August  of  the  same  year, 
Mann,  in  hb  office,  handed  a  bundle  of  papers  to  Flagg,  and 
said  the  papers  related  to  the  transactions  between  him  and 
Flagg  and  Luther  Richardson,  and  that  Flagg  was  to  take  up 
their  note,  and  he  called  on  the  witness  to  take  notice,  that  he 
had  delivered  up  the  papers.  Flagg  took  up  the  papers,  and 
made  no  reply.  Walker  also  states,  that  Liutber  Richardson, 
in  the  latter  part  of  May,  1831,  told  him,  that  Mann  and  Flagg 
bad  given  up  the  bargam,  as  they  thought  the  title  was  not  good 
for  any  thing.  Fisher  says,  that  in  May  or  July,  he  cannot  teU 
which,  Luther  Richardson  also  told  him,  that  Flagg  and  Mann 
had  abandoned  their  purchase  of  him.  But,  at  another  time,  be 
told  him,  that  Flagg  was  not  willing. 

It  is  certainly  difficult  to  reconcile  all  the  testimony  on  this 
point  of  abandonment  of  the  purchase  from  Richardson.  If  it 
is  reconcilable  at  all,  it  seems  to  me,  that  it  is  so  upon  the  sup- 
position, that  Mann's  opinion  as  to  the  validity  and  value  of  the 
purchase  varied  at  different  times,  from  the  different  views, 
which  he  took,  at  those  times,  of  the  state  of  Richardson's  title,  and 
of  the  real  or  supposed  defects  in  it.  At  some  times  be  had  great 
confidence  in  the  title ;  at  others^  be  appears  to  have  thought  it 
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good  ibr  DotbiDg ;  and  he  was  ready  to  abaDdon  the  purchase. 
But  his  mind  fluctuated  from  time  to  time ;  and  it  appears  that 
there  never  was  any  final  and  conclusive  abandonment  of  that 
tide  agreed  to  and  acted  on  by  all  the  parties  in  interest,  Mann, 
Flagg  and  Richardson. 

In  regard  to  the  abandonment  of  the  joint  agreement  of  Mann 
and  Flagg  for  the  purchase  of  the  claim  of  the  Frye  heirs,  there 
is  still  less  evidence  in  favor  of  Mann's  allegations  in  his  answer. 
The  Goodhues  certainly  did  not  understand,  that  there  was  any 
abandonment  after  the  failure  of  the  Vermont  expedition  ;  and 
the  language  of  Mann  to  them,  as  detailed  in  their  deposi- 
tions, goes  strongly  to  show,  that  he  never  gave  up  either  the 
intention  or  the  hope  of  purchasing  out  the  Frye  heirs,  and 
that  be  encouraged  them  to  believe,  that  a  purchase  might  be 
effected.  They  had  no  notice  from  Mann,  that  Flagg  had  with- 
drawn from  the  otgect.  It  is  plain,  that  the  subsequent  ne- 
gotiations of  Mann  with  the  Frye  heirs  were  kept  copcealed 
from  Flagg ;  and  this  fact  sufficiently  shows,  that  Mann  con- 
templated excluding  Flagg  from  the  benefit  of  the  future  pur- 
chase. But  how  this  can  furnish  any  proof,  that  Flagg  had 
abandoned  his  rights,  real  or  supposed,  under  the  agreement^  I 
profess  not  to  be  able  to  comprehend.  If  the  agreement  was 
not  abandoned,  this  conduct  of  Mann  was  a  meditated  fraud  on 
Flagg.  If  it  was  abandoned,  the  onus  probandi  to  establish  it 
is  on  Mann ;  and  it  should  be  by  some  proofs,  clear,  determi- 
nate, and  full ;  and  not  by  equivocal  acts,  or  language,  or  inti- 
mations. 

The  proofs  in  the  case  do  not  (I  regret  to  say)  enable  me 
to  give  an  unlimited  confidence  to  the  allegations  of  Mann  in  his 
answer.  There  are  many  circumstances,  in  which  that  answer 
is  strongly  assailed,,  if  not  completely  overturned  by  the  proo&. 
Some  of  these  circumstances  are  to  collateral  points,  on  which, 
therefore,  I  do  not  dwell,  though  in  summing  up  to  a  jury  they 
might  be  very  important  as  tests  of  credibility.    After  a  careful 
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survey  of  the  evidence  it  seems  to  me,  that  the  original  agree- 
ment between  Flagg  and  Mann,  as  stated  in  the  bill,  is  /airlj 
made  out ;  that  it  has  never  been  abandoned  by  the  consent  of 
both  parties ;  and  that  without  such  consent  it  was,  under  the 
circumstances,  incapable  of  any  abandonment  by  Mann,  opera- 
tive in  point  of  law  to  destroy  it.  Assuming,  however,  that 
such  an  abandonment  of  it  by  Mann  would  have  been  operative 
in  point  of  law,  if  openly,  fully,  and  absolutely  made ;  still  I 
should  be  of  opinion,  that  until  it  was  so  made,  the  acts  of  Mann 
to  effect  a  purchase  from  the  Frye  heirs,  secretly  done,  and 
thereby  lulling  Flagg  into  a  false  security,  would,  in  a  Court  of 
Equity,  be  deemed  a  fraud  upon  Flagg,  and  would  not  be  per- 
mitted to  avail  Mann  as  a  ground  to  defeat  his  agreement. 

We  are  next  led  to  the  consideration  of  another  point  in  the 
defence,  which  is  directly  brought  forward  in  the  answer.  It  is, 
that  the  agreement,  even  if  clearly  made  out  in  point  of  fact,  is 
void  in  law,  as  a  parol  agreement  respecting  the  purchase  of 
lands,  within  the  purview  of  the  Statute  of  Frauds  of  Massacbu<- 
setts  of  the  10th  of  March,  1784,  (Statute  of  1783,  ch.  37), 
which  enacts,  that  no  action  shall  be  maintained  upon  any  con- 
tract or  sale  of  lands,  or  any  interest  in  or  concerning  the  same, 
unless  the  agreement  is  in  writing.  It  seems  not  disputed  at 
the  bar,  that  the  present  agreement  falls  within  the  predicament 
of  the  statute,  unless  it  is  extracted  from  it  by  the  fact,  that  some 
title  was,  at  the  time  of  the  purchase  from  the  Frye  heirs,  vested 
in  Flagg  and  Mann  under  the  deed  from  Richardson  to  them,  or 
that  that  deed,  connected  with  the  agreement  between  Flagg 
and  Mann,  created  per  se  a  fiduciary  relation,  which  would  make 
the  purchase  by  operation  of  law  a  purchase  in  trust  for  their 
joint  benefit.  It  is  a  well  known  rule  of  the  common  law,  that, 
where  two  persons  are  in  possession  of  lands  by  an  imperfect, 
and  even  by  a  tortious  title,  such  as  a  title  by  disseisin,  a  re- 
lease to  one  of  them  will  enure  for  the  benefit  of  both.  The 
citations  at  the  bar  firom  Co.  Litt.  194,  195,  275,  S76,  S77, 
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are  fully  in  point.  But  the  doctrines  entertained  on  this  subject 
bj  Courts  of  Equity  are  far  more  broad  and  comprehensive. 
Tbey  proceed  upon  the  maxim  of  general  justice,  so  exquisitely 
enforced  by  Cicero,  in  relms  minoribus  socium  faUerCy  turpissi' 
mum  est;  neque  injuria;  propierea  quod  auxilium  Mi  se  pn- 
tat  adjunxis8€j  qui  cum  altero  rem  communicavit.  Ad  cujus 
igitur  Jidem  confugiety  cum  per  ejus  jidem  keditur,  qui  se  com* 
miserit  7  ^  That  maxim  is  but  an  exposition  of  the  doctrine, 
that  if  a  purchase  is  made  by  parties  so  interested  by  mutual 
agreement,  neither  party  can  rightfully  exclude  the  other  from 
what  was  intended  to  be  for  the  common  benefit ;  and  that  if 
one  of  the  parties  by  private  intrigue  seeks  to  obtain  without 
contract,  but  in  violation  of  his  good  faith  to  his  co-tenants  or 
partners,  a  private  benefit  to  himself  in  things  touching  the 
common  right,  it  is  a  fraud,  which  shall  turn  him  into  a  trus- 
tee for  the  benefit  of  all.  Hence  it  is,  that  in  cases  of  partner- 
ship, a  contract  made  by  one  partner  is  doemed  to  be  made  for 
the  benefit  of  all ;  for  there  is  an  implied  obligation  to  act  for  the 
common  benefit.  In  Featherstonehaugh  v.  Fenwick  (17  Yes.  R. 
296),  where  one  partner  had  secretly  for  his  own  benefit  obtained 
a  renewal  of  a  lease  of  the  premises,  where  the  joint  trade  was 
carried  on.  Sir  William  Grant  decided,  that  the  lease  was  a  trust 
for  the  benefit  of  the  partnership^  ^'  It  is  clear  "  (said  he),  ^'  that 
one  partner  cannot  treat  privately  and  behind  the  backs  of  his 
copartners  for  a  lease  of  the  premises,  where  the  joint  trade  is 
carried  on  for  his  individual  benefit.  If  he  does  so  treat,  and 
obtains  a  lease  in  his  own  name,  it  is  a  trust  for  the  part- 
nership.^'  There  is  nothing  new  in  this  doctrine^  for  the  same 
point  was  decided  a  century  before  in  the  case  of  Palmer  v. 
Toung  (1  Vem.  276 ;  S.  C.  1  Eq.  Abridg.  380).  In  Carter 
V.  Home  (1  Eq.  Abridg.  7,  pi.  13),  it  was  held  by  the  Court, 
that  where  two  persons  agree  for  the  purchase  of  an  estate  in 
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Bioieues,  neither  of  the  purchasers  has  a  right  to  aecuie  any 
private  or  personal  benefit  to  himself;  but  whatever  is  obtained 
of  advantage,  in  paying  off  incumbrances,  is  deemed  id  equity  to 
be  for  their  mutual  benefit  and  on  a  mutual  trust  between  them.^ 
FatDcett  V.  Whiiehouse  (1  Russ.  and  Mylne  R.  132),  was  decided 
on  the  same  principle,  as  was  also  Burton  v.  ffookey  (6  Madd. 
R.  367). 

Mr.  Chancellor  Kent,  in  Van  Home  v.  Fonda  (5  John.Ch.  R. 
388,  407),  applied  it  to  a  case  in  many  circumstances  resembling 
the  present.  His  language  on  that  occasioo  has  liis  usual  moral 
strength,  and  persuasive  cogency  of  reasoning.  *^  I  will  not  say, 
however,^'  (said  he),  ^*  that  one  tenant  in  common  may  not  in  any 
case  purchase  an  outstanding  title  for  his  exclusive  benefit.  Bat 
when  two  devisees  are  in  possession  under  an  imperfect  tide, 
derived  from  their  common  ancestor  (the  very  case  before  him), 
there  would  seem,  naturaUy  and  equitably,  to  arise  an  obligation 
between  them,  resulting  from  their  joint  claims  and  community 
of  interest,  that  one  of  them  should  not  afiS^t  the  claim  to  the 
prejudice  of  the  other,  be.  It  is  not  consistent  with  good  feith, 
nor  with  the  duty,  which  the  connexioo  of  the  parties  as  the 
claimants  of  a  common  subject  created,  that  one  of  them  should 
be  able,  without  the  consent  of  the  other,  to  buy  in  an  outstand- 
ing title,  and  appropriate  the  whole  subject  to  himself,  and  thus 
undermine  and  oust  his  companion.  It  would  be  repugnant  to 
a  sense  of  refined  and  accurate  justice.  It  would  be  immoral, 
because  it  would  be  against  the  reciprocal  obligation  to  do  nothing 
to  the  prejudice  of  each  other's  equal  claim,  which  the  relation- 
ship of  the  parties,  as  joint  devisees,  created.  Community  of 
interest  produces  a  community  of  duty ;  and  there  is  no  real 
difference,  on  the  ground  of  policy  and  justice,  whether  one  co- 
tenant  buys  up  an  outstanding  incumbrance,  or  an  adverse  title, 
to  disseize  and  expel  his  co-tenant.     It  cannot  be  tolerated. 


'  See  2  Fonbl.  £q.  11& 
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when  applied  to  a  commoD  subject,  in  which  the  parties  bad 
equal  oonoeroy  and  which  created  a  moral  obligation  to  deal 
candidly  and  benevolently  with  each  other,  and  to  cause  no  harm 
to  their  jomt  interest.''    The  present  case  requires  the  applica-. 
tion  of  principles  of  far  less  stringency  and  comprehensiveness. 
In  the  present  case  the  community  of  interest  (if  any)  arose 
from  direct  contract  between  the  parties ;  and  from  a  direct 
agreement,  not  rescinded  or  abandoned,  to  purchase  the  original, 
as  well  as  the  outstandbg,  title  upon  joint  account.    In  such  a 
case  there  would  seem  to  be  no  room  for  doubt,  that  if  the  par- 
ties stood  in  the  relation  of  co-tenants,  or  joint  owners,  a  Court 
of  Equity  ought  to  deem  the  purchase  of  an  outstanding  incum- 
brance or  adverse  title  by  one  to  be  a  trust  for  the  benefit  of 
both,  if  not  es  contractu,  at  all  events  in  faro  conscientia*    The 
case  o[  Featherttonehaugh  v.  Fentokk  (17  Yes.  R.  310,  313), 
was  decided  upon  this  latter  ground.    And  let  me  here  remark, 
that  the  partnership  in  that  case  was  dissoluble  at  pleasure.    But 
stiU,  as  it  was  not  actually  dissolved,  and  as  no  notice  was  given 
of  the  intention  to  dissolve  it,  or  to  seek  a  renewal  of  the  lease, 
to  the  other  partner,  it  was  held  to  be  a  renewal  in  trust  ibr  thp 
partnership ;  for  it  was  an  attempt  to  secure  clandestinely  an 

■ 

undue  advantage  to  the  injury  of  that  partner. 

Pothier  states  the  same  doctrine  in  a  still  more  general  form, 
as  having  ibr  its  support  a  just  foundation  in  the  principles  of 
natural  equity.  He  denies,  that  one  partner  has  a  right  to  dis- 
solve a  partnership  for  his  own  peculiar  advantage  to  the  injury 
of  the  other  partners.  The  renunciation  (or  abandonment)  of 
the  society  (says  he),  must  be  made  in  good  faith  and  at  a  rea- 
sonable time.  Debet  esse  facta  bond  fide  et  tempestive.  The 
renunciation  is  not  made  in  good  faith,  when  a  partner  renoun- 
ces to  appropriate  to  himself  alone  the  profit  which  the  partners 
had  proposed  to  acquire  in  contracting  that  relation.  And  Po- 
thier applies  the  doctrine  to  the  case,  not  of  general  partners 
only,  but  to  joint  agreements  to  purchase  property  on  specula- 
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tion ;  puttiog  the  case  of  a  joint  agreement  by  two  bookselleis 
to  purchase  a  library  on  joint  account ;  where  be  holds,  that  one 
cannot  renounce  without  the  consent  of  the  other,  and  purchase 
on  his  own  sole  accouniJ  The  civil  law  enforces  tbe  same  en- 
lightened morality.  At  cum  aliquis  renunciaverit  sacietatiy 
(say  the  Institutes)  solviiur  Bodetasi,  Sed  planey  si  quu  col- 
tide  in  hoc  renunciaverit  todetati,  ut  obveniens  aKquod  lucrum 
solus  habeaty  cogitur  hoc  lucrum  communicare,*  The  same 
doctrine  b  fully  established  and  illustrated  in  the  Pandects,  of 
which  I  will  cite  a  single  passage,  peculiarly  applicable  to  tbe 
very  abandonment  of  the  joint  agreement  for  the  purchase  of 
tbe  Paddy  Camp  lands,  set  up  by  Mann  in  tbe  present  case. 
Item,  si  societatem  ineamus  ad  aliguam  rem  emendam,  ddnde 
solus  volueris  eam  emere ;  ideoque  renundaveriSf  sodetaii  ut  solus 
emeres ;  teneberis,  quanti  interest  mea*  A  wholesome  and  equi- 
table principle,  which  by  declaring  the  sole  purchase  to  be  for  the 
joint  benefit,  takes  away  tbe  temptation  to  commit  a  dbbonest 
act,  founded  in  the  desire  of  obtaining  a  selfish  gain  to  the  injury 
of  a  co-contractor,  and  thus  adds  strength  to  wavering  virtue,  by 
making  good  faith  an  essential  ingredient  in  the  validity  of  the 
purchase.  There  is  not,  therefore,  any  novelty  in  tbe  doctrine 
of  Mr.  Chancellor  Kent,  notwithstanding  the  suggestion  at  tbe 
bar  to  the  contrary ;  and  it  stands  approved  equally  by  ancient 
and  modem  authority,  by  the  positive  rule  of  tbe  Roman  hw, 
the  general  recognition  of  continental  Europe,  and  the  actual 
jurisprudence  of  England  and  America. 

If  then  a  fiduciary  relation  did  exist  between  Flagg  and  Mann, 
at  the  time  of  the  purchases  from  Walker  and  Fisher  and  fit>m 
the  Frye  heirs,  it  is  clear,  and  indeed  was  admitted  at  the  argu- 
ment, that  the  purchases  by  Mann  alone  must  be  deemed  in 


>  Pothier,  Trait^  de  Society  Art.  150. 
'  Instit  Lib.  3,  tit  26. 
«Dig.Lib.l7.tit2.1.65.$4. 
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equity  to  be  for  the  joint  benefit  of  both.  But  the  argument  is, 
that  this  fiduciary  relation  does  not  arise  from  a  mere  common 
hope  or  expectation  under  the  contract  of  the  parties,  but  fi:om 
a  common  interest  in  the  subject-matter  of  the  purchase,  then 
vested  and  subsisting  in  the  parties.  A  mere  honorary  obliga- 
tion is  not  sufiicient ;  nor  will  a  parol  agreement  without  a  vested 
interest  in  the  property  give  a  rightful  existence  to  the  fiduciary 
relation. 

Passing,  for  the  present,  the  question  as  to  the  fiduciary  rela- 
tion, arising  from  mere  contract,  let  us  proceed  to  the  considera- 
tion, whether  the  deed  and  assignment  of  Richardson  to  Flagg 
and  Mann  did  convey  any  equitable  title  or  interest  to  the  latter 
in  the  premises.     First,  it  is  said,  that  Richardson  derived  no 
title  to  the  prembes  under  the  guardian's  deed  to  him  in  June, 
1833,  for  want  of  the  proper  oath  having  been  taken  by  the 
guardian  prior  to  his  fixing  the  time  and  place  of  sale.     It  is 
admitted,  that  by  the  decisions  in  Massachusetts  such  a  defect  is 
fatal  to  the  title.'     But  it  by  no  means  follows  that,  therefore, 
the  title  is  utterly  void,  and  that  nothing  passed  by  the  deed. 
On  the  contrary,  the  deed  did  pass  a  title  to  the  premises,  de- 
feasible and  defective,  indeed,  as  to  the  Frye  heirs,  but  good,  as 
against  all  the  rest  of  the  world.     It  was  not  a  void  but  a  voida- 
ble conveyance,  operative  between  the  parties ;  and  the  seisin 
acquired  under  it  by  Richardson  gave  him  a  lawful  estate  in  fee, 
good  against  all  persons,  except  the  minors  and  those  claiming 
under  them.     Even  a  disseisor  in  possession  has  a  lawful  estate, 
which  he  may  alien,  and  the  alienee  will  be  deemed  in  rightful 
possession  thereof  against  all  persons  not  having  a  paramount 
title.     A  fortiori^  Richardson  had  a  rightful  estate,  having  en- 
tered, not  merely  under  color  of  title,  but  under  a  band  Jidt 
purchase  without  notice  of  any  defect  of  title.     The  defect  could 
be  taken  advantage  of  only  by  the  Frye  heirs  and  others  deriv- 


>  Willianui  v.  Reed,  5  Pick.  R.  480. 
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ing  tide  under  them  witbin  the  time  prescribed  by  tbe  statute  of 
1819,  cb.  190,  <;»  12.  Tbere  is  ootbing  in  tbe  case  of  ffU- 
Uams  ▼.  Reed  (5  Pick.  R.  480),  wbich  impugns  tbis  doctrine. 
On  tbe  contrary  it  is  tacitly  admitted  by  tbat  case.  Until,  tben, 
tbe  title  of  Ricbardson  under  tbe  guardiansbip  deed  was  actually 
aToided  by  tbe  Frye  beirs,  and  bis  seisin  in  tbe  premises  was 
ousted  under  a  recovery  against  bim  by  tbese  beirs,  be  must  be 
deemed,  as  to  all  otber  persons,  to  be  tbe  lawful  owner  of  the 
premises,  and  entitled  as  such  to  bold  and  convey  tbe  same  by 
mortgage  or  otherwise.  It  seems  to  me  wholly  iocompetent 
for  Mann,  deriving  the  title  together  with  Flagg  by  purchase 
from  Richardson,  to  set  up  tbe  outstanding  adverse  tide  of  tbe 
Frye  heirs,  in  order  to  defeat  tbe  equitable  rights  of  Flagg,  accni- 
ing  from  the  fiduciary  relation  created  between  tbem  by  that 
purchase,  if  Ricbardson  bad  at  the  time  any  dde  in  tbe  premises. 
The  matter  of  fact,  whether  tbe  oath  was  duly  takeir  or  not, 
is,  however,  in  dispute ;  and  upon  the  actual  state  of  tbe  evi- 
dence, if  it  were,  as  in  my  judgment  it  is  not,  a  point  essential 
to  be  decided  in  tbe  present  controversy,  I  should  direct  it  Co 
be  tried  by  a  jury  upon  an  issue.  I  think,  tbat  it  is  not  esseo* 
dal ;  because,  in  tbe  fiist  place,  the  actual  title  of  RicbardscMi, 
supposing  it  not  to  be  parted  with,  and,  putting  out  of  sight  the 
mortgages,  and  other  incumbrances  created  by  Ricbardson 
(wbich  will  presendy  be  considered),  would,  upon  bis  convey- 
ance to  Flagg  and  Mann,  be  sufficient  to  create  a  privity  of 
title  and  a  fiduciary  relation  between  them,  such  as,  upon  tbe 
doctrine  above  stated,  would  raise  a  trust  for  their  mutual  benefit 
in  tbe  purchase  from  tbe  Frye  heirs,  supposing  the  claim  of  tbe 
latter  to  be  valid  and  unimpeachable.  I  think,  farther,  tbat, 
inasmuch  as  the  agreement  for  the  purchase  firom  Richardson 
was  made  by  Flagg  and  Mann,  avowedly  for  the  purpose  of  pro- 
tecting themselves  against  the  claim  of  the  Frye  heirs,  and  upon 
tbe  necessary  understanding,  that  it  should  be  resisted  by  both, 
it  is  not  now  competent  for  Mann  to  violate  that  understanding. 
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by  interposing  tfaat  claim  to  defeat  the  rights  of  Flagg  under 
that  agreement,  if  it  be  still  a  subsisting  agreement*  I  do  not 
here  proceed  upon  any  notion  of  an  estoppel  at  the  common 
law ;  but  upon  the  principles  of  Courts  of  Elquity  in  depriving  a 
party  of  the  advantages  obtained  by  what  they  deem  a  con- 
structive fraud. 

But  it  is  argued,  that  at  the  time  of  the  conveyance  of  Rich- 
ardson to  Flagg  and  Mann,  he  had  not  a  scintilla  of  title  b  the 
premises;  but  that  he  had  parted  with  all  his  title,  whatever  it 
might  be,  to  Walker  and  Fisher ;  so  that  at  most  his  possession 
of  the  premises  at  the  time  was  merely  that  of  a  tenant  at  sufier- 
ance.  And  this  leads  us  directly  to  the  consideration  of  the  state 
of  Richardson's  title,  with  reference  to  the  transactions  with 
Walker  and  Fisher. 

The  question  is,  whether  the  conveyance  by  the  Richardsons 
to  Walker  and  Fisher,  connected  with  the  other  papers  and  cir-» 
cumstances,  amounted  to  a  mortgage,  or  to  a  conditk>nal  sale  of 
the  premises*  It  seems  admitted  at  the  argument,  that  it  must 
be  one  or  the  other ;  and  therefore,  if  either  be  displaced,  the 
other  must  prevail.  This  question  is  to  be  examined,  not  with 
the  views,  which  a  court  of  common  law  might  be  constrained 
to  take  of  it,  having  reference  solely  to  the  jurisprudence,  which 
it  is  bound  to  administer ;  but  it  must  be  examined  with  the 
enlarged  views,  which  are  embraced  by  Courts  of  Equity  in  re^ 
cognising,  what  may  be  called  equitable  mortgages.  A  court  of 
law  may  be  compelled,  in  niany  cases,  to  say,  that  there  is  no 
mortgage,  when  a  Court  of  Equity  would  not  hesitate  a  moment 
in  pronouncing,  that  there  is  an  equitable  mortgage.  The  case 
of  KeUeran  v.  Broum  (4  Mass.  R.  444),  clearly  recognised  this 
(fistinction  in  Massachusetts ;  arid,  indeed,  it  pervades  the  system 
of  equity  jurisprudence  on  this  subject. 

The  state  of  the  title  of  Luther  Richardson  in  the  premises, 
at  the  time  of  the  transactions  with  Walker  and  Fisher,  was  as 
follows :   It  was  subject  to  the  two  mortgages  to  Goodman,  Sa- 
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▼ille  b  Kent.  The  equity  of  redemption  had  been  attached,  and 
I  sold  on  execution  to  Proctor,  who  had  assigned  it  to  Bennett. 
Subject  to  these  incumbrances,  the  Statute  Equity  to  redeem 
the  premises  against  the  sale  on  the  execution  had  been  vested 
in  Prentiss  Richardson,  under  the  deed  of  release  to  him  from 
bis  brother  Luther.*  So  that,  in  a  legal  point  of  view,  all  right 
of  the  latter  thereto  was  extinguished.  The  only  question, 
which  could  arise,  would  be,  whether  the  conveyance  of  Luther 
to  Prentiss  Richardson  was  band  fide  and  absolute,  or  upon  a 
secret  trust  in  favor  of  Luther. 

Now,  upon  a  review  of  the  evidence  and  circumstances  of  the 
case,  it  is  clear  to  my  mind,  that  the  conveyance  from  Ludier 
to  Prentiss  Richardson  was  not  a  bond  fide  and  absolute  sale, 
but  was  upon  a  secret  trust  for  the  benefit  of  Luther.  It  was 
made  after  the  attachment  and  before  the  sale  of  the  equity  of 
redemption  upon  execution,  and  was  probably  designed  to  cover 
the  equity  under  the  sale  from  the  reach  of  creditors.  Both 
Luther  and  Prentiss  Richardson,  by  their  depositions,  admit  the 
&ct,  that  the  conveyance  was  not  absolute.  No  actual  consid- 
eration passed  between  them  at  the  time ;  and  both  of  them 
explicitly  aver,  that  the  conveyance  was  upon  a  secret  trust  ibr 
the  benefit  of  Luther.  Now,  I  admit,  that  this  trust  was,  or  at 
least  might  be,  within  the  Statute  of  Frauds,  and  therefore  not 
such  as  a  Court- of  Equity  would  feel  itself  bound  to  enforce^  if 
resisted  by  Prentiss  Richardson.'  But  the  trust  was  not  utterly 
void  between  the  parties ;  but  it  was,  as  a  matter  m  conscience, 
obligatory  between  them.  And  if  they  chose  voluntarily  to  act 
upon  it,  and  to<;arry  it  into  efifect  in  the  same  manner,  as  if  it  had 
been  in  writing,*and  possessing  a  complete  legal  obligation,  I  know 
of  no  principle  of  law,  which  forbids  the  creation  or  the  voluntary 
execution  of  such  a  parol  trust  by  the  parties,  although  a  Court 
of  Equity  might  not  enforce  the  execution  of  it.     Because  a 


^  See  Reed  v.  Bigdow,  5  Pick.  R.  281. 
*  See  jLemon  V.  fFkUUy,  4  Rusb.  R.  427. 
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trust  is  created  by  parol  contract,  it  does  not  necessarily  follow^ 
that  it  may  not  be  enforced  in  Elquity.     On  the.  contrary,  if  k 
be  afterwards  admitted,  and  the  party  does  not  insist  upon  the 
defence  of  the  Statute  of  Frauds,  a  Court  of  Equity  will  decree 
a  specific  performance*     There  are  many  cases  to  this  efiect* 
But  I  need  not  do  more  than  refer  to  Barrett  v.  Joy  (16  Mass. 
R.  221),  Cottrington  Y.Fletcher  (2  Atk.R.  155),  Cray$ton  v. 
Bme$  (1  £q.  Abridg.  19),  Fonier  v.  Hale  (3  Yes.  R.  696 ;  Sw 
C.  5  Yes.  308),   Attorney.  General  v.  SitweU  (1  Younge  b 
Coll.  R.  533),  and  1  Fonbl.  29,  B.  1,  ch.  3,  ^  8,  and  note  (a), 
Hampton  v.  Spencer  (2  Yem.  R.  288,  (a).     See  also  2  Story 
on  Equity,  ^  755,  and  cases  there  cited.     And  trusts,  arising  or 
resulting  by  the  implication  or  construction  of  law,  are,  as  we 
all  know,  expressly  excepted  from  the  operation  of  the  Statute 
of  Frauds.'     Even  if  the  original  transaction  between  Luther 
and  Prentiss  Richardson  was  not  upon  a  trust,  yet  it  is  manifest, 
that  Prentiss,  at  the  time  of  the  conveyance  by  them  to  Walker 
and  Fisher,  held  the  title  in  trust  for  Luther,  and  claimed  no  in- 
terest whatsoever  in  the  premises.     He  states  the  fact  in  bis 
deposition,  in  the  most  explicit  manner,  that  be  then  bad  no  in- 
terest in  the  premises  ;  that  all  his  claim  under  the  conveyance 
m^de  to  bim  by  his  brother  was  at  that  time  satisfied ;  that  the 
transaction  with  Walker  aud  Fisher  was  for  the  sole  benefit  of  his 
brother,  and  that  he  received  no  coninderatioB  whatsoever  for 
signing  the  deed  to  them.     Indeed,  the  boad  td  secure  a  recon- 
veyance or  a  redemption  of  the  premises  within  the  five  years, 
being  given  to  Luther  alone,  demonstrates  the  truth  of  his  state- 
ment in  an  entirely  satisfactory  manner.     It  appears  to  me,  that, 
in  the  view  of  a  Court  of  Equity  (for  I  do  not  mteddle  with  the 
question  at  law),  the  execution  of  the  deed  to  Walker  and  Fisher, 
and  the  giving  of  the  bond  by  them  to  Luther  alone,  with  the 
assent  of  Prentiss,  amounted  to  a  complete  execution  of  the  trust 

'  Statute  of  1783^  ch.  37,  §  a 
VOL.  VII.  67 
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between  Lutber  and  PrentisB,  and  is  f^eciaely  the  same  in  eflbct, 
as  if  Prentiss  bad  first  conveyed  tbe  premises  to  Lutber^and  tbe 
hitter  bad  then  conveyed  to  Walker  and  Fisber,  taking  from  them 
the  bond.  Courts  of  Equity  do  not  regard  tbe  forms  of  instia- 
ikients  ;  but  they  look  tothe  intent,  and  give  to  tbe  acts  of  the 
parties  the  construction,  which  that  intent  justifies  and  requires,  as 
far  as  consistently  with  general  prrociples  it  can  be  done.  Here, 
then,  is  the  case  of  an  executed  trust,  which  b  wholly  beyond  the 
reach  of  the  Statute  of  Frauds.  It  is  plain,  too,  that  Walker  and 
Fisher  understood,  at  the  time,  that  Lutber  Richardson  was  the 
sole  beneficial  owner  of  the  prembes.  Their  bond  recites  tbe 
conveyance  to  them  as  being  from  Luther  Richardson  alone. 
The  condition  recites,  <^  Whereas  the  above-named  Luther 
Richardson  has,  by  a  deed  of  quitclaim,  bearing  even  date  here- 
with, conveyed  to  the  above-bounden  Walker  and  Fisher,  all  his 
right  and  title,  &c.  &c. ;"  and  then  tbe  condition  provides  for  a 
reconveyance  to  him.  It  seems  to  me,  that  Walker  and  Fisher, 
and  all  persons  claiming  under  them,  are  estopped  by  tbe  terms 
of  this  instrument  from  denying,  at  least  in  a  Court  of  Equity, 
that  all,  which  they  took  under  the  deed,  was  tbe  right  and  title 
ofLutber  Richardson,  Prentiss's  formal  title  being  extinguished 
by  bis  joining  in  the  deed ;  and  that  they  were  bound  to  re- 
convey  all  the  right  and  title,  which  they  so  acquired.  It 
would  be  unconscionable  for  them  (and  those  claiming  under 
them  are  in  the'same  predicament)  to  set  up  the  want  of  anj 
legal  title  in  Luther,  in  order  to  defeat  tbe  true  operation  of 
their  bond,  if  otherwise  it  would  make  the  conveyance  to  them 
a  mortgage.  If  the  objection  had  been  stated  at  the  time,  it 
would  (as  we  inust  all  see)  have  been  obviated  by  a  separate 
conveyance  fiom  Prentiss  to  Luther,  or  by  a  recital  in  the  deed, 
that  Prentiss  had  the  formal  and  Luther  the  beneficial  interest  in 
tbe  premises.  I  am  aware,  that  it  has  been  said,  that  tbe  reason 
for  Luther  Richardson's  joining  in  the  deed  to  Walker  and  Fisher 
was  not  to  convey  away  his  supposed  tide  in  the  premises,  but 
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merely  to  give  Yalidity  to  his  wife's  relinquishmeiit  of  dower  ia 
Che  premises.  It  appears  to  me,  that  the  very  form  and  purport 
of  the  deed  contradict  this  argumeot.  The  deed  purports  to 
same  Luther  and  Prentiss  as  grantors,  and  they  both  convey 
the  premises.  The  name  of  the  wife  does  not  occur  except  ip 
the  common  in  iettimonium  clause.  The  bond,  too,  as  we  have 
seen,  reoognises  the  deed,  as  being  a  conveyance  from  Luther  of 
his  own  right  and  title.  The  testimony  of  Walker  and  Fisher 
necessarily  admits,  that  Luther  Rjchardson  claimed  a  right  to  the 
premises,  as  then  subsisting  in  himself.  The  whole  negotiation 
with  them  was  avowedly  on  his  own  account  and  for  his  own 
benefit,  and  not  for  his  brother  Premiss. 

Did,  then,  the  transaction  between  the  lUchardsons  and  Walk* 
er  and  Fisher  create  a  mortgage  in  the  premises  ?  Some  things 
are,  to  my  mind,  exceedingly  clear.  In  the  first  place,  the 
deed  to  Walker  and  Fisher,  and  the  bond  by  them  to  Luther 
Richardson,  are  to  be  treated  as  part  of  one  and  the  same  trans*- 
aetioo.  They  were,  in  my  judgment,  executed  at  the  saxm 
time ;  and  if  not,  at  dl  events  they  were  intended  to  be  contiem^ 
poraoeous  in  their  object  and  operation.  Neither  was  to  be  of 
any  fcrce  or  validity  without  the  other.  The  bond  must  have  the 
same  precise  e&ct  and  construction,  as  if  it  were  inserted  in  the 
body  of  the  deed.  If^  by  being  so  inserted,  a  mortgage  could 
be  created,  it  was  equally  created  by  its  being  in  a  separate  in- 
strument. In  the  next  place,  no  eoosideration  whatsoever  was 
paid  by  Walker  and  Fisher  to  Luther  or  Prentiss  Richardson,  on 
account  of  the  deed,  at  the  time  of  the  execution  of  it,  or  has  been 
at  any  time  since.  It  is  trae,  that  there  is  the  consideration  of  the 
thousand  ddlars  stated  in  the  deed ;  but  it  was  purely  nominaU 
No  person  pretends,  that  that  sum,  cnr  any  other  sum  was  in  fact 
paid,  or  intended  to  be  paid.  If  this  were  the  whole  case,  the 
deed  would  be  merely  voluntary ;  and  the  question  of  a  condi- 
tmial  purchase  could  never  arise ;  for  to  constitute  a  conditional 
purchase,  diere  most  be  a  sale  for  a  valuable  consideration  be- 
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Cween  the  parties,  with  a  right  of  repurchase.  A  mere  gift 
would  not  raise  the  question  ;  and,  indeed,  there  is  do  preteooe 
in  the  present  case  to  say,  that  any  gift  was  intended. 

What,  then,  was  the  real  consideration  between  the  parties  ? 
To  roe  it  appears  plain,  that  there  was  an  agreement  by  Walker 
and  Fisher,  at  the  request  and  for  the  benefit  of  Luther  Richard- 
son, to  pay  off  forthwith  the  incumbrance  of  Bennett  on  the 
premises,  and  thereby  to  save  the  equity  of  redemption  from 
being  totally  extinguished.  On  the  part  of  Richardson,  there 
was  an  agreement  to  convey  the  premises  to  Walker  and  Fishery 
to  secure  the  payment  of  this  advance,  and  all  other  advances 
made  by  them  towards  the  extinguishment  of  the  antecedent 
DKNTtgages  and  all  expenditures  in  improvements,  with  a  right 
reserved  to  Richardson  of  reconveyance  upon  his  repajnoaent 
thereof  within  five  years.  This  was  the  basis  of  the  papers 
actually  executed  ;  and  the  whole  transaction  would  otherwise 
be  without  any  just  aim  or  object.  Bennett's  title  to  the  pre- 
mises would  become  in  a  few  days  absolute,  unless  he  was  re- 
deemed. Richardson  was,  notoriously,  unable  to  redeem  firom 
bis  own  fiinds,  and  that  inability  constituted  the  ground  of  the 
application  to  Walker  and  Fisher.  It  would  have  been  the  idlest 
of  forms,  and  the  most  useless  of  contrivances,  to  shift  the  title 
from  Prentiss  Richardson  to  Walker  and  Fisher,if  it  was  the  de- 
sign of  all  parties,  that  it  should  perish  in  the  space  of  twelve 
days,  without  any  attempt  of  redemption.  The  very  nature  of 
the  transaction  demonstrates  to  my  mind,  that  the  redemption 
of  Bennett  by  Walker  and  Fisher  was  the  sine  qud  rum  of  the 
whole  arrangement.  If  there  could  be  the  slightest  doubt  upon 
this  head  from  reading  the  testimony  of  Walker  and  Fisher,  it 
would  be  entirely  removed  by  the  other  evidence,  and  by  ad- 
mitted facts.  Bemis  says,  that  about  the  time  the  papers  were 
finishing,  Bennett  passed  in  the  street^  and  was  called  in ;  and 
Walker  and  Fisher  requested  Bemis  to  ask  Bennett  to  appoint 
a  time,  when  they  should  meet  him  at  Billerica,  and  pay 
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tbeiDOoey.  He  did  so ;  and  Bennett  appointed  the  time.  And 
on  the  day  so  appointed,  Walker,  and  Fisher,  and  Richardson, 
and  Bemis,  met  at  Billerica,  and  the  money  was  paid  by  Walk- 
er and  Fisher,  and  the  deed  was  accordingly  executed  to  them 
by  Bennett.  This  b  as  pregnant  and  conclusive  a  proof  of  the 
real  nature  of  the  transaction,  as  can  be  desired. 

Upon  this  posture  of  the  case,  what  ground  is  there  to  say, 
that  there  was  a  conditional  sale  of  the  premises  to  Walker  and 
Fisher  ?  They  paid  nothing  to  Luther  Richardson  for  any  trans-t 
fer  of  hb  right  to  them.  They  simply  paid,  at  his  request,  a 
subsisting  debt  due  from  him  to  Bennett,  and  took  a  transfer 
from  Bennett  of  his  interest  in  the  premises.  Beyond  thb 
they  paid  nothing ;  and  upon  the  reimbursement  of  this  and  all 
other  advances,  on  account  of  the  premises,  within  five  years, 
the  premises  were  to  be  restored  to  Richardson.  It  was  in 
truth  but  the  transfer  of  a  debt  from  one  creditor  to  another,  with 
the  assent  of  the  debtor,  expanding  the  equity  to  redeem  the 
estate  pledged  for  it  from  a  few  days  to  five  years. 

It  has  been  said,  that  the  true  test,  whether  the  conveyance 
in  thb  case  was  a  mortgage  or  not,  b  to  ascertain,  whether  it 
was  a  security  for  the  payment  of  any  money  or  not.  I  agree 
to  that ;  and  indeed,  in  all  cases  the  true  test,  whether  a  mort- 
gage or  not,  is,  to  ascertain,  whether  the  conveyance  b  a  secu- 
rity for  the  performance  or  non-performance  of  any  act  or  thing. 
If  the  transaction  resolve  itself  into  a  security,  whatever  may 
be  its  form,  it  b  in  equity  a  mortgage.  If  it  be  not  a  security, 
then  it  may  be  a  conditional  or  an  absolute  purchase. 

It  b  said,  that  here  there  was  no  loan  made,  or  intended  to 
be  DQade,  by  Walker  and  Fisher  to  Richardson ;  and  that  they 
refused  to  make  any  loan.  There  is  no  magic  in  words.  It  is 
tnie,  that  they  refused  to  make  a  loan  to  him  in  money.  But 
they  did  not  refuse  to  pay  for  him  the  amount  due  to  Bennett, 
and  to  take  the  premises  as  their  security  for  reimbursement 
within  five  years. 
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It  is  said,  that  there  is  no  covenant  on  the  part  of  Ridiard- 
son  to  repay  the  money  paid,  which  should  be  paid  by  Walker  and 
Fisher  to  discbarge  the  incumbrances  on  tbe  premises.  Bat 
that  is  by  no  means  necessary  in  order  to  constitute  a  mortgage, 
or  to  make  the  grantor  liable  for  the  money.  Tbe  absence  of 
such  a  covenant  may,  in  some  cases,  where  tbe  transaction  as- 
sumes the  form  of  a  conditional  sale,  be  important,  to  ascertain, 
whether  the  transaction  be  a  mortgage  or  not ;  but  of  itself  it  is 
not  decisive.  The  true  question  is,  whether  there  is  still  a  debt 
subsisting  between  the  parties  capable  of  being  enforced  in  any 
way,  in  rem  or  in  personam,  Tbe  doctrine  is  entirely  well  set- 
tled ;  and  for  this  purpose  it  is  sufficient  to  refer  to  Floyer  v. 
Lavington  (1  P.  Will.  R.  270,  271),  King  y.  King  (3  P.  Will. 
R.  360),  Longuetr.  Scawen  (1  Ves.  R.  406),  Mellor  v.  Lees  (2 
Atk.  R.  496),  Goodman  v.  Orierson  (2  Ball  b  Beat.  R.  278), 
and  Conway's  Ex'rs.  v.  Alexander  (7  Cranch  R.  237),  out  of 
many  cases.  Now,  it  seems  to  me  clear,  upon  admitted  princi- 
ples of  law,  that,  upon  the  payment  of  the  money  due  to  Ben- 
nett by  Walker  and  Fisher,  Richardson  became  their  debtor  for 
that  amount,  as  it  was  paid  at  his  request,  and  for  his  benefit. 
It  is  a  common  principle,  that  if  A,  at  the  request  of  B,  pays  a 
debt  due  by  him  to  C,  A  may  recover  the  amount  in  assump- 
sit for  money  paid  to  his  use,  or  for  money  lent  and  accommo- 
dated.    In  my  judgment,  that  is  the  very  case  at  bar. 

If  it  should  be  asked,  why  no  personal  obligation  was  giveo 
by  Richardson,  on  this  occasion,  to  pay  the  money,  it  might 
be  answered,  that  the  whole  circumstances  of  the  present  case 
show  an  extreme  looseness  in  the  transaction  of  business 
between  the  parties ;  and  considering,  that  much  of  it  was  done 
by  the  advice  and  with  the  assistance  of  counsel,  it  is  not  very 
creditable  to  the  skill  and  diligence  of  the  profession.  The  ne- 
gotiations between  Flagg  and  Mann  and  Richardson  evince  a 
most  obstinate  carelessness  in  the  draft  and  execution  of  impoit- 
ant  instruments,  leaving  much  to  personal  confidence,  and  tbe  im- 
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perfect  recollections  of  the  parties,  as  well  as  that  of  the  witnesses. 
And  there  is  no  ground  for  surprize  in  finding  the  same  laxity 
penrade  the  arrangements  of  Richardson  with  Walker  and 
Fisher.  But  the  satisfactory  answer  is,  that  Richardson  was 
poor  and  embarrassed,  and  Walker  and  Fisher  relied  on  the 
premises  for  a  full  indemnity  and  satbfaction  of  all  their  advances, 
belieying  that  Richardson  would  never  be  able  to  redeem. 
Hiey  were  rodifierent  about  the  personal  obligation,  as  they 
possessed  an  adequate  fund  in  their  own  hands. 

It  is  well  known,  that  Courts  of  Equity  lean  against  constru- 
ing contracts  of  this  sort  to  be  conditional  sales :  and,  therefore, 
unless  the  transaction  be  clearly  made  out  to  be  of  that  nature, 
it  is  always  construed-  to  be  a  mortgage.  So  Lord  Hardwicke 
laid  down  the  doctrine  in  Longuet  v.  Scawen  (1  Yes.  R.  406), 
and  it  has  never  been  departed  from.  The  onus  probandiy  then, 
is  on  the  defendants  to  establish  it  to  be  a  conditional  sale.  If 
it  be  doubtful,  then  it  must  be  construed  to  be  a  mortgage. 

If  we  look  to  the  condition  of  the  bond,  it  is  difficult  to  resist 
the  impression,  that  it  is  precisely  in  its  terms  such,  as  would  be 
appropriate,  if  the  conveyance  were  a  mere  mortgage,  to  secure 
future  advances  to  be  made   by  Walker  and  Fisher,  in  dis- 
charge of  the  incumbrances  referred  to  in  the  recital.     The  lan- 
guage of  the  accompanying  lease  points  to  the  same  conclusion. 
The  dwelling  house  and  garden  (a  valuable  part  of  the  prem- 
ises), were  let  to  Richardson  for  five  years  at  a  nominal  rent ;  a 
proceeding  not  easily  reconcilable  with  the  notion  of  a  positive 
purchase  ;  but  quite  reconcilable  with  the  notion  of  a  mortgage. 
That  lease  contains  some  language  not  without  significance  on 
this  subject.     The  lease  is  ''for  the  term  of  five  years  from  this 
date,  yielding  and  paying  therefor  the  sum  of  one  cent  annually, 
unless  the  said  premises  shall  be  redeemed  by  the  said  Luther, 
agreeably  to  the  provisions  of  a  bond,  bearing  even  date  herewith, 
from  Walker  and  Fisher  to  said  Luther."     I  do  not  lay  great 
stress  upon  the  word, ''  redeem,"  in  this  lease,  as  conclusive  in 
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regard  to  the  understaDding  of  the  parties,  though  it  is  a  word  pecu- 
liarly appropriate  to  the  case  of  a  mortgage ;  for  it  is  sometimes 
used  as  equivalent  to ''  recon vey ."  '  But,  certainly,  it  is  not  with- 
out weight  in  a  case  of  this  nature ;  and  it  was  relied  on  by  Lotd 
Hardwicke  in  Lawhy  v.  Hooper  (3  Atk.  R.  278),  as  indicative 
of  a  mortgage.  But  the  fact,  that  Walker  and  Fisher  were  not  to 
go  into  possession  of  the  entire  premises,  but  that  RichardaoD 
was  to  retain  the  possession  of  a  valuable  portioa  for  6ve  years, 
without  payment  of  any  rent,  is  certainly  important.  It  is  re- 
marked by  Mr.  Butler,  b  his  learned  note  to  Co.  Lit.  204,  b. 
that  the  circumstance,  that  the  grantee  was  not  to  be  let  into 
immediate  possession  of  the  estate,  affords  a  presumption  of  its 
being  a  mortgage. 

It  is  not  unimportant  also,  that,  in  the  very  assignment  made 
of  the  bond  by  Richardson  to  Flagg  and  Mann,  the  conveyance 
to  Walker  and  Fisher  is  expressly  described  as  a  mortgage.  And^ 
supposing  that  assignment  to  be  ^  valid  and  subsisting  instru- 
ment, it  is  not  easy  to  see,  how  Mann  can  now  be  permitted  to 
set  up  that  conveyance  as  an  absolute  estate,  to  defeat  the  rights 
of  his  co-assignee,  he  having  purchased  in  the  title  for  his  sole 
account. 

But,  what  strikes  me  as  most  material  in  this  case  is,  the  alle- 
gation by  both  Walker  and  Fisher,  in  their  testimony,  that  not- 
withstanding the  conveyance  to  them,  they  did  not  contract, 
and  were  not  bound,  to  pay  off  any  of  the  incumbrances.  If 
this  were  true,  there  would  be  an  end  of  treating  it,  as  has  been 
already  suggested,  as  a  conditional  purchase.  I  have  endea- 
vored to  show,  that  they  were  positively  bound  to  pay  off  Ben- 
nett's incumbrance.  In  regard  to  the  antecedent  mortgages, 
they  positively  deny,  that  they  engaged  to  pay  them  off.  Now, 
if  this  be  true,  it  would  be  impossible  to  consider  this  as  a  con- 
ditional purchase,  without  the  grossest  injustice.     The  purchase 


*  See  Lauky  ?.  Hooper,  3  Atk.  R.  S7a 
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would  be  for  little  less  than  a  tenth  of  the  value  of  the  property ; 
for  Richardson  would  still  be  personally  bound  ibr  the  payment 
of  those  mortgages.     Nay,  he  would  be  bound  to  pay  to  Walk- 
er and  Fisher,  as  the  assignees  of  those  mortgages,  and  now  to 
Maon,  as  their  assignee,  the  full  amount  due  on  those  mortgages^ 
notwithstanding  the  extinguishment  of  hb  title  in  the  premises^ 
by  the  lapse  of  the  five  years.    Those  mortgages,  in  their  view  of 
the  matter,  are  still  subsisting  mortgages,  capable  of  being  en- 
forced at  law,  and  were  not  to  be  extinguished  by  the  purchase 
and  assignment  to  themselves.     So,  that  if  this  be  admitted  to 
be  the  true  interpretation  of  the  whole  arrangement,  Walker  and 
Fisher  obtained  property,  confessedly  worth,  in  their  own  opin- 
ion, more  than  $  10,000,  by  the  payment,  at  most,  of  the  sum  of 
$1,200  only,  to  Bennett.     I  have  not  heard  any  such  doctrine 
contended  for  at  the  argument,  although  it  seems  to  me  a  na- 
tural  consequence  fjx>m  the  positions  assumed*    If  the  mortgages 
were  not  agreed  to  be  extinguished  by  Walker  and  Fisher,  when 
they  took  the  conveyance,  nothing  has  since  been  done  by  the 
parties  to  extinguish  them.     On  the  other  hand,  if  that  transac- 
tion was  a  mortgage,  the  whole  proceedings  are  in  legal  opera- 
tion exactly,  what  they  should  be.     The  debt  to  Bennett ,  and 
the  mortgages  constitute  a  subsisting  lien  on  the  premises ;  and 
they  must  be  paid  by  Richardson,  before  he  can  claim  a  recon- 
veyance.   Now,  it  has  been  well  remarked  by  Mr.  Butler,  in 
the  note  above  cited,  (Co.  Litt.  204,  b.   note  (1)  ),  that  if  the 
money  paid  by  the  grantee  is  not  a  &ir  price  for  the  absolute 
purchase  of  the  property  conveyed  to  him,  it  afibrds  a  strong 
presumption,  that  the  conveyance  was  a  mere  mortgage.     The 
same  suggestion  was  pointedly  made  in  Conipay^s  Ex^rs.  v. 
Alexander  (7  Cranch.  R*  241). 

On  the  contrary,  if,  in  opposition  to  the  positive  testimony  of 
Walker  and  Fisher,  we  are  to  deem  it  a  part  of  the  agreement 
at  the  time  of  the  conveyance  to  them,  that  they  should  pay  off 
the  mortgages,  having  their  security  for  their  advances  upon  the 
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premises,  then  the  same  consideratioiis  apply  to  this  as  to  tlie 
payment  to  Bennett.  The  payments  so  made  were  for  debts  of 
Richardson,  and  paid  at  his  request. 

I  observe,  that  the  assignments  of  these  mortgages  to  Walker 
and  Fisher  speak  of  the  debts  as  subsisting  debts,  and  the  mort- 
gages as  liable  to  be  redeemed  by  Richardson ;  and  Walker  and 
Fisher  are  authorized  to  receive  the  sums  due  thereon  for  their 
own  use. 

But  It  is  said,  that  it  was  distinctly  understood,  that  the  cod- 
veyance  should  not  be  a  common  mortgage  ;  and  that  the  pre- 
mises should  be  irredeemable  after  the  five  years  ;  and  that  the 
shape,  which  the  negotiation  took,  was  for  the  very  purpose  of 
accomplishing  this  object.  Be  it  so ;  still  if  in  fact  the  convey- 
ance was  a  mere  security  for  advances  to  be  made  to  Rk^hard- 
son,  and  the  premises  were  redeemable  upon  payment  of  these 
advances  within  the  five  years,  in  contemplation  of  law  it  was  a 
mortgage,  whatever  name  the  parties  might  choose  to  give  to  it. 
Nothing  is  better  settled  than  the  doctrine,  that  where  the  con- 
veyance is  a  mere  security,  it  is  a  mortgage ;  and  that  if  it  be 
a  mortgage,  the  parties  cannot — ^by  their  agreement,  that  there 
shall  be  no  equity  of  redemption  after  a  limited  time — change 
the  rights  of  the  mortgagor.  The  common  maxim  b,  once  a 
mortgage,  always  a  mortgage.  The  right  to  redeem  is  a  neces- 
sary incident,  and  cannot  be  extinguished  by  a  mere  covenant, 
that  it  shall  not  be  claimed  after  a  limited  period.^  It  seems  Co 
me,  that  the  shape  of  the  transaction  was  merely  to  evade  the 
principles  of  law  applicable  to  mortgages.  Walkw  and  Fisher 
were  willing  to  make  advances  to  pay  Rk^hardson's  debts,  aod 
to  reinstate  him  in  bis  equity  of  redemption.  They  were  wil- 
ling to  give  him  five  years  to  repay  the  advances  and  redeem 


»  See  Goodbnan  v.  Chierson,  2  B.  &  Beatt.  R.  278.  Mufcomh  v.  Ban- 
homy  1  £q.  Abridg.  313,  pi.  la  2  Story'b  Comm.  on  Equity,  §  1019,  and 
authorities  there  cited.    4  Kent  Comm.  14SI,  143;  3d  ediL 
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the  estate.  But  tbey  meant,  after  that  lapse  of  time,  to  bold  the 
estate,  if  unredeemed,  by  an  absolute  title.  This  appears  to  be 
tbe  manner  in  which  Bemis  understood  the  transaction  ;  and  the 
ooly  mistake  in  tbe  matter  has  been  a  mistake  of  law.  Luther 
Richardson's  own  testimony  points  still  more  distinctly  to  the 
tiaosacUoD,  as  being  a  mortgage  in  contemplation  of  law,  what- 
ever might  have  been  tbe  understanding  of  tbe  parties  as  to  its 
redeemable  quality.  Tbe  negotiation,  according  to  bis  state- 
ment, began  in  asking  a  loan,  and  ended  ip  an  agreement  to  pay 
off  all  the  incumbrances,  taking  the  conveyance  for  the  repay- 
ment within  five  years. 

There  is  an  intrinsic  difficulty  in  treating  this  transaction  as  a 
conditional  sale,  in  whatever  manner  tbe  circumstances  are 
viewed.  It  seems  to  be  of  the  very  essence  of  a  sale,  that  there 
should  be  a  fixed  price  for  tbe  purchase.  The  language  of  tbe 
civil  law  on  tbis  subject  is  the  language  of  common  sense. 
Pretium  atUem  cantiUui  oforUt;  nam  nulla  emptio  sine  pretio 
esse  potest,  say  tbe  Institutes.'  Ulpian,^  in  tbe  Digest,  repeats 
tbe  same  suggestion;  Sine  pretio  nvUa  venditio  est.*  Now, 
here  is  not  the  slightest  proof,  in  this  case,  of  any  sum  being 
agreed  on  as  tbe  price  of  the  purchase.  No  money  was  in 
fact  paid ;  and  if  Walker  and  Fisher  are  to  be  relied  on,  none 
was  contracted  to  be  paid ;  and  even  the  incumbrances  were 
not  to  be  discharged.  The  money,  which  was  to  be  repaid  on 
tbe  reconveyance^  was  only  what  had  been,  in  the  intermediate 
time,  actually  paid  to  discharge  tbe  incumbrances,  and  expend- 
ed in  improvements.  If  none  had  been,  so  paid,  none  was  to 
be  repaid.  So  that  not  only  was  there  no  fixed  price ;  but  the 
premises  stood  as  a  mere  security  for  future  advances. 

Hitherto  tbe  case  has  been  considered,  upon  the  question  of 
mortgage  or  not,  upon  tbe  footing  not  merely  of  the  conveyance 


'  Instit  lib.  a,  tk.  91  *  Dig.  lib.  18,  tic.  1,  C.  2. 
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and  bond,  but  of  the  parol  evidence  admitted  as  explanatory  of 
the  intent  of  the  parties.  It  has  been  suggested,  however,  on 
behalf  of  the  plaintiff,  that  as  the  papers,  upon  their  face,  ukea 
together,  do  actually  import  a  mortgage,  it  is  not  competent  to 
admit  parol  evidence  to  control  their  legal  effect.  There  b 
v^eight  in  the  objection ;  for,  in  my  judgment,  the  papers,  taken 
together,  do  distinctly  proclaim  the  case  to  be  a  present  mort- 
gage for  future  advances.  But  it  is  unnecessary  to  consider  this 
objection,  as  the  same  conclusion  is  arrived  at  upon  a  full  survey 
of  all  the  parol  evidence  and  circumstances  attendant  upon  the 
transaction. 

It  remains  to  notice  another  argument,  which  has  been  brought 
forward  to  prevent  the  conclusion,  that  the  conveyance  is  a 
mortgage.  The  argument  is,  that  the  bond  is  not  between  the 
same  parties  as  the  conveyance.  The  conveyance  was  by  Pren- 
tiss and  Luther  Richardson,  and  the  bond  to  Luther  only ;  so 
that  it  cannot  operate  as  a  defeasance ;  for  (it  is  said)  a  defea- 
sance must  be  between  the  same  parties  as  the  deed,  which  it  is 
to  defeat.  It  does  not  seem  to  me,  that  the  question  of  mort- 
gage or  not  depends  in  this  case  at  all  upon  the  point,  whether 
the  bond  was  a  technical  defeasance  or  not.  There  may  be  a 
defeasance  of  a  deed  of  conveyance,  which  at  the  same  time 
will  not  make  it  a  mortgage.  On  the  other  hand,  there  may  be 
a  mortgage,  although  the  attendant  bond  does  not  technically 
constitute  a  defeasance.  If  the  conveyance  in  the  present  case 
had  been  confessedly  a  security  for  a  loan,  there  could  be  no 
doubt,  that  in  a  Court  of  Equity  it  would  have  been  deemed  a 
mortgage,  whatever  might  be  the  case  at  law,  though  I  am  not 
satisfied,  that  it  would  have  made  any  difference  at  law.  A 
Court  of  Equity  would  wholly  disregard  the  form  of  the  trans- 
action, and  look  to  the  substance. 

But  the  truth  is,  that,  even  if  the  bond  had  been  between  the 
same  parties  as  the  conveyance,  it  would  not  have  constituted  a 
defeasance  of  the  conveyance,  technically  so  called.  Lord  CoJce 
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has  given  a  yeiy  correct  defioition  of  a  defeasance  in  stating  its 
derivation.  It  is,  says  he,  (Co.  Litt.  236,  b.)  fetched  from  the 
French  word,  defaire^  i.  e.  to  defeat  or  undo,  infectum  redere 
quod  factum.  The  true  meaning  of  this  language  is^  that  it  is 
to  make  void  the  principal  deed.  Lord  Chief  Baron  Comyns 
(Com.  Dig.  Defeasance  A.)  says ;  a  defeasance  is  an  instru- 
ment, which  defeats  the  force  or  operation  of  some  other  deed 
or  estate  ;  and,  that,  which  in  the  same  deed  is  called  a  condi- 
tion, in  another  deed  is  a  defeasance.  Sheppardy  in  his  Touch- 
stone (p.  396),  is  still  more  direct.  He  says ;  a  defeasance  is 
a  condition  relating  to  a  deed,  as  to  an  obligation,  &c.,  which, 
being  performed  by  the  obligor,  &c.,  the  act  is  disabled  and 
made  void,  as  if  it  had  never  been  done ;  which  differeth  only 
from  a  condition  in  this,  that  this  is  always  made  at  the  same 
time,  and  annexed  to,  or  inserted  in  the  same  deed.  But  that  is 
always  made  in  a  deed  by  itself.  Mr.  Justice  Blackstone  (2 
Black.  Comm.  327,  342)  gives  the  same  definition.  A  defea- 
sance (says  he),  is  a  collateral  deed,  made  at  the  same  time  with 
a  feoffment,  or  other  conveyance,  containing  certain  conditions, 
upon  the  performance  of  which  the  estate  then  created  may  be 
defeated  or  totally  undone.  So  that  it  is  of  the  very  essence 
of  a  defeasance,  technically  so  called,  that  it  defeats  the  principal 
deed  and  makes  it  void  ab  initio^  if  the  condition  is  performed.^ 
The  very  dbtinction  was  taken,  and  acted  on  in  Lacy  v.  Kynaston 
(2  Salk.  R.  575 ;  S.  C.  1  Ld.  Raym.  R.  688, 690).  The  present 
bond  does  not  declare,  that,  if  the  condition  is  complied  with, 
the  conveyance  shall  be  utterly  void.  On  the  contrary,  it  is  to 
remain  in  full  validity,  and  a  reconveyance  of  the  title  is  to  be 
made,  which  necessarily  supposes,  that,  until  the  reconveyance, 
the  estate  remains  at  law  in  the  grantees.'     Yet  no  one  will  for 


^  See  Mr.  Sergeant  Williams's  note  to  Fewtli  v.  Fomai,  2  Saund.  R. 
47,  note  (1). 
'  See  EarMM  v.  Toumend,  2  Mass.  R.  497. 
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a  moment  doubt,  that  it  makes  no  diflbreDce  as  to  the  questioo 
of  mortgage,  either  at  law  or  m  equity,  whether  the  condiuoo  be, 
that  upon  the  payment  of  the  money  loaned  the  condition  is  to 
reconvey,  or  that  the  principal  deed  is  to  be  void  and  of  no  effisct. 
If  there  could  be  a  doubt,  the  case  o(Manlove  v.  Ball  (2  Vera. 
R.  84 ;  S.  C.  1  Eq.  Abridg.  313),  and  Erskine  v,  Towtuend 
(2  Mass.  R.  403),  would  completely  overthrow  it. 

It  is  very  clear  in  this  case,  that  the  parties  did  not  contem- 
plate, that  the  bond  to  be  given  should  operate  as  a  defeasance ; 
for  if  it  had  been  so  to  operate,  and  the  condition  had  been 
strictly  performed,  the  estate  would  have  been  revested  in  Pren- 
tiss Richardson,  and  would  not  have  vested  in  Luther  lUchard- 
son,  contrary  to  the  manifest  intention  of  the  parties.    The  bond 
was  therefore  to  reconvey  to  Luther ;  and  in  no  sense  was  it  a 
defeasance  of  the  conveyance.    But  mortgage  or  not  can  never 
depend  upon  the  single  point,  whether  the  instrument  is  a  de- 
feasance or  not.     If  a  mortgagee  were  to  covenant  in  the  mort* 
gage  deed,  that,  upon  payment  of  the  mortgage  money,  be  would 
reconvey  to  the  mortgagor,  it  would  clearly  be  a  mortgage.'    If, 
bstead  of  that,  be  were  to  covenant  to  convey  it  to  such  other 
person,  as  the  mortgagor  should  appoint,  it  would  not  the  less  be 
a  mortgage.    Take  the  case  of  a  dear  trust  estate,  where  the 
cestui  que  tnutt  borrows  money  on  a  mortgage  of  the  estate, 
and  both  the  trustee  and  cestui  que  trust  join  in  the  mortgage 
conveyance ;  and  the  covenant  is  to  reconvey  to  the  trustee, 
upon  the  payment  of  the  money  by  the  cestui  que  trusty  it  would 
plainly  make  no  difierence,  as  to  its  being  a  mortgage,  that  the 
payment  was  not  to  be  made  by  the  trustee,  although  the  recon- 
veyance was  to  be  to  him.    The  conveyance  would  still  be  but 
a  security  for  a  loan  ;  and  that  is  the  true  test  of  a  mortgage. 
The  same  result  would  arise,  if  the  payment  was  to  be  made  by 
the  cestui  que  trust,  and  the  reconveyance  was  also  to  be  to  the 

^  The  case  of  Erskiner.  Towuend,  3  Mass.  R.  497,  is  directly  in  poinL 
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cetind  que  trusty  which  I  conceive  to  be  the  very  case  at  bar. 
Mr.  Preston,  io  his  learned  work  on  Conveyanciog  (vol.  ii« 
pp.  201,  203),  has  put  several  cases  of  mortgages  of  this  na* 
tare,  where  the  redemption  is  to  be  by  the  beneficial  owner 
alone,  although  the  conveyance  is  jointly  made  by  him  and  an- 
other person  as  the  formal  legal  owner,  without  the  slightest  in- 
timation of  its  not  being  an  inappropriate  mode  of  creating  a  roort- 
gage«  In  my  view  of  the  matter,  then,  it  is  of  no  consequence, 
that  the  reconveyance  was  to  Luther  Richardson  alone.  Nor  is 
it  necessary  to  decide,  whether  the  doctrine  is  universally  true, 
as  laid  down  in  Sheppard's  Touchstone  (p.  397),  that  to  make 
a  deed  a  technical  defeasance,  it  should  be  between  all  the  same 
persons,  who  were  parties  to  the  first  deed.  A  bond,  given  to  a 
mere  stranger  to  the  original  deed,  certainly  ought  not  to  be 
construed  as  a  defeasance.  But  a  bond  given  by  the  grantee  to 
one  of  the  grantors  of  a  deed  to  defeat  and  make  vend  the  con- 
veyance, if  executed  at  the  same  time  with  the  conveyance, 
may  possibly  (for  I  do  not  mean  to  express  more  than  a  doubt) 
admit  of  a  different  consideration. 

Upon  the  whole,  without  going  more  at  large  into  this  point, 
though  there  are  many  things,  which  might  afford  grounds  for 
additional  comments,  my  opinion  is,  that  the  conveyance  to 
Walker  and  Fisher,  connected  with  the  bond  and  other  transac- 
tions, was  a  mere  mortgage  or  security  for  the  advances  to  be 
made  by  Walker  and  Fisher,  and  not  a  conditional  purchase  by 
them  of  the  estate.  In  cases  of  this  sort,  it  is  of  very  little  con- 
sequence, what  the  particular  language  used  by  the  parties  is, 
whether  they  speak  of  a  loan,  or  of  a  purchase,  of  a  mortgage,  or 
of  a  conditional  sale.  Courts  of  Equity  look  to  the  real  nature 
of  the  transaction,  stripped  of  all  the  disguises,  which  the  parties 
may  have  thrown  around  it.  My  opinion  also  is,  that  Luther 
Richardson  had  a  clear  equity  of  redemption  in  the  premises 
at  the  time  of  his  conveyance  to  Flagg  and  Mann,  sufficient,  io 
a  Court  of  Equity  at  least,  to  niake  them  tenants  in  common  of 
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that  equity.  I  do  not  say,  that  the  equity  was  such,  as  would 
make  them  tenaots  in  common  of  an  estate  at  law.  It  is  suffi- 
cient for  me  to  say,  that  they  are  so  of  an  estate  in  equity. 

The  great  difficulty,  which  I  have  felt  in  arriying  at  this  con- 
clusion, has  arisen  from  the  decision  of  the  Supreme  Court  of 
the  State,  in  the  case  of  Flagg  v.  Mann  (14  Pick.  R.  467). 
That  case  was  finally  decided  upon  a  mere  question  of  the  juris- 
diction of  the  Court,  under  the  Massachusetts  Statute  of  1823, 
cb.  140,  ^  2.     The  Court  held,  that  the  plaintiff  and  defendant 
were  not  tenants  in  common  of  the  premises  in  the  sense  of  that 
statute,  and  therefore,  that  the  bill  was  not  maintainable.     I  have 
not  the  slightest  disposition  to  question  the  correctness  of  that  deci- 
sion ;  and,  as  a  point  of  local  law,  I  should  feel  myself  bound  by 
it.     My  distress  has  been  with  the  other  views  suggested  in  the 
very  able  opinion  delivered  on  behalf  of  the  Court  on  that  occa- 
sion.    It  is  true,  that  these  views,  not  being  founded  upon  local 
law,  but  upon  general  principles  of  interpretation  applicable  to 
Courts  of  Equity,  are  not  ,and  cannot  from  their  nature  be,  con- 
clusive upon  this  Court,  in  a  suit  in  Equity  addressed  to  its  gen- 
eral jurbdiction.     Still,  however,  it  is  impossible  not  to  feel  the 
just  weight  of  that  opinion  upon  every  point  in  litigation  in  the 
present  cause  ;  and  that,  if  that  opinion  be  correct,  the  convey- 
ance to  Walker  and  Fisher  was  not  a  mortgage,  and  that  no- 
thing passed  by  the  subsequent  conveyance  from  Luther  Richard- 
son to  Flagg  and  Mann.     After  a  careful  survey,  however,  of 
the  whole  case,  as  now  presented  to  this  Court,  I  have  been 
unable  to  arrive  at  the  same  conclusion.     This  is  to  me  matter 
of  regret ;  but  judicially  I  am  compelled  to  follow  on  this  occa- 
sion the  results  of  my  own  judgment. 

The  other  point,  however,  suggested  at  the  argument  by  the 
plaintiff's  counsel,  is  not  undeserving  of  notice.  It  is,  that  even 
if  no  title  in  the  premises  did  pass  by  the  deed  of  Luther  Rich- 
ardson to  Flagg  and  Mann  ;  yet,  nevertheless,  there  was  a  color 
of  title  in  him  at  the  time,  and  that  the  deed  itself,  being  accept- 
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ed  bj  Flaggand  Mann,  and  an  assignment  being  taken  and  notes 
gi^en,  under  and  in  virtueof  the  parol  agreement  between  them, 
ibr  the  joint  purchasb  from  Richardson,  these  facts  did  of  them- 
selves  create  a  privity  of  claim  and  right  in  the  premises,  suffi- 
cient to  establish  a  fiduciary  relation  between  them.  And  if  such 
a  fiduciary  relation  actually  did  exist,  then  the  purchase  of  Mann, 
from  Walker  and  Fisher  and  from  the  Frye  heirs  must  be  treat- 
ed in  Equity  as  a  purchase  for  the  joint  account  of  Flagg  and 
Mann.  There  is  great  force  in  this  argument ;  and  I  am  not 
prepared  to  say,  that  it  is  not  well  founded. 

In  the  first  place,  it  seems  to  me  clear,  that  if  there  had  been 
a  written  agreement  between  Flagg  and  Mann  to  make  the 
purchase  from  Richardson,  and  the  purchase  had  been  executed 
accordingly,  while  that  contract  and  purchase  remained  unre- 
scinded,  it  would  have  created  a  privity  of  contract  between 
them,  which  would  establish  a  fiduciary  relation  for  all  purposes 
connected  with  the  premises,  whatever  might  be  the  state  of  the 
title.  I  do  not  mean  here  to  rely  on  the  doctrine  of  estoppel, 
resulting  from  the  joint  conveyance  to  them  from  Richardson, 
for  I  agree  with  the  Supreme  Court  of  the  State  in  thinking, 
that  there  was  no  such  legal  estoppel.^  But  I  proceed  upon 
this,  that  a  written  contract  to  purchase  an  estate  upon  joint 
account  does  create  a  fiduciary  relation  between  the  parties,  as 
upon  a  mutual  agency  for  the  purposes  of  the  contract,  which 
neither  is  at  liberty  to  defeat  by  a  purchase  on  his  sole  account. 
It  appears  to  me,  that  Forster  v.  Hale  (3  Ves.  R.  696.  S.  C.  on 
appeal,  5  Yes.  R.  306),  frilly  supports  this  doctrine  ;  for  in  that 
case  the  purchase  was  by  one  partner  of  a  banking-house  of  a 
quarter  part  of  a  colliery,  and  the  other  parties  insisted,  that  it 
was  a  purchase  in  trust  on  joint  account.  And  they  prevailed, 
upon  the  mere  proof  from  subsequent  letters  of  that  partner, 

*  See  Flagg  ▼.  Motm^  14  Pick.  R.  481 ;  BligW$  Lesaet  v.  RodusUry  7 
Wheat  R.  S35. 
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that  the  purchase  was  a  trust.  There  was  no  pretence  to  say, 
that  there  was  any  title  vested  in  the  partnership  in  the  colliery^ 
or  that  it  had  been  paid  ibr  out  of  the  partnership  funds,  Th« 
whole  rested  upon  a  fiduciary  relation  created  by  privity  of  con- 
tract, established  in  writing  between  the  parties.  In  the  pie- 
sent  case,  it  seems  to  me,  that  although  the  agreement  was  by 
parol,  yet  having  been  fiiUy  executed  by  the  passing  of  the 
deed  and  assignment  and  note  between  the  parties,  the  trust  is 
fully  established,  so  as  to  extract  it  fix>m  the  Statute  of  Frauds* 
If,  then,  there  was,  upon  the  mere  privity  of  a  contract  exe- 
cuted between  the  parties,  a  fiduciary  relation  created  between 
Flagg  and  Mann,  that  relation,  in  my  judgment,  was  sufficient 
to  make  the  subsequent  purchase  from  the  Fiye  heirs  and  from 
Walker  and  Fisher  a  purchase  for  the  jomt  benefit,  independ- 
ently of  the  point,  whether  an  actual  title  in  the  premises  under 
Richardson  was  then  vested  in  Flagg  and  Mann. 

I  do  not  mean  to  deny  the  doctrine,  stated  at  the  bar,  that  a 
parol  agreement  by  two  to  purchase  lands  will  not  create  joint 
interest  by  way  of  trust,  if  the  purchase  is  made  by  one  in  his 
own  name.  The  authorities  are  not  entirely  agreed  upon  this 
pointy  though  the  weight  of  opinion  may,  perhaps,  he,  that  such 
a  case  is  within  the  Statute  of  Frauds.  The  case  of  JRuU/e  ▼• 
Emerson  (I  Vem.  R.  108,  S.  C.  1  Eq.  Abridg.  381),  rather 
leans  the  other  way.  Lamoi  v.  Bat/ley  (2  Vem.  R.  627),  is  more 
direct  in  favor  of  the  doctrine ;  though,  upon  examining  the 
decree  in  the  Register's  book,  it  appears,  that  the  Lord  Chan- 
cellor rather  proceeded  upon  the  circumstances  of  the  case  being 
too  slight  to  found  a  decree.  (Raithby's  note  (1)  Ibid.)  AMitu 
V.  Rowt  (Moseley  R.  39)  is  directly  against  it.  On  the  other 
hand,  BartUtt  v.  PiclcersgiU  (1  Eden  R.  515,  S.  C.  4  East  R. 
577,  note  b)  supports  it.  In  this  last  case,  the  Lord  Chancel- 
lor said,  that,  if  there  bad  been  any  fraud  used  by  the  defendant 
to  prevent  an  execution  of  the  agreement,  it  might  have  been 
otherwise.    Now,  if,  by  the  agreement  between  Flagg  and  Mana 
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to  purchase  horn  the  Frye  heirs,  P's^g  v>s  purposely  hiDed 
into  a  ialse  security,  relying  on  the  good  faith  of  Mann,  and  his 
privity  in  interest  under  the  purchase  from  Richardson,  and  the 
negotiation  of  Mann  was  designedly  kept  secret  from  Flagg,  in 
order  to  prevent  any  active  competition  on  his  part,  there  might 
be  great  reason  for  the  application  of  this  principle  upon  the 
ground  of  a  constructive  fraud. 

However  this  may  be,  I  do  not  mean,  in  the  present  case,  to 
rdy  upon  any  fiduciary  relaticm  arisbg  from  privity  of  contract, 
hut  upon  a  fiduciary  relation  arising  from  privity  of  title  and  es* 
tate  between  Flagg  and  Mann.  In  this  view  of  the  case,  the 
purchase  made  directly  by  Mann  of  Walker  and  Fisher,  and 
also  the  purchase  made  through  Adams  of  the  Frye  heirs,  must 
be  deemed,  so  fiur  as  Mann  is  concerned,  as  made  on  the  joint 
aoeoimt  of  Flagg  and  himself. 

But  Mann  has  parted  with  his  whole  title  in  the  premises  to 
oAm  persons,  to  wit,  one  moiety  thereof  by  his  deed  to  Adams, 
and  the  other  moiety  thereof  by  his  deed  to  Fuller ;  and  if  they 
are  to  be  deemed,  in  the  sense  of  a  Court  of  Equity,  hon&Jiit 
purchasers  for  a  valuable  consideratbn  without  notice  of  Flagg^s 
title,  then  they  are  entitled  to  hold  the  premises  discharged  of 
all  claims  of  Flagg,  except  so  iar  as  may  extend  to  any  unpaid 
purchase-money.  In  regard  to  Adams,  there  is  no  unpaid  pur- 
obase^money ;  fiv  the  conveyance  made  to  him  was  in  consid- 
eration of  a  contemporaneous  conveyance  by  him  to  Mann  of  an 
nndivided  moiety  of  another  tract  of  knd  held  by  Adams  under 
a  title  fifom  one  Josiah  Wood,  Jr.  In  regard  to  Fuller,  there 
is  a  eonsideraUe  portion  of  the  purchase-money  still  unpaid. 
Fuller  also,  by  the  same  deed,  took  a  conveyance  of  the  undi* 
vided  moiety  in  the  other  tract,  which  had  been  conveyed  by 
Adams  to  Mann. 

Now,  under  these  circumstances,  there  are  various  questioos, 
which  arise  fiir  our  consideration. .  In  the  first  place,  as  Mann 
was  dearly  'entitled  to  a  moiety  of  the  premises  (supposing  it 
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to  be  a  joiot  purchase  for  himself  and  Flagg),  he  had  a  right 
to  sell  that  moiety  to  whomsoever  he  might  choose,  and  the 
sale  would  be  do  disturbaoce  of  Flagg's  rights.  Aud,  under 
lucfa  circumstances,  notice  by  the  purchaser  of  Flagg's  right 
would  not  in  the  slightest  degree  affect  his  own  title.  Mann 
has  conveyed  the  whole  of  the  premises  by  di&rent  deeds ; 
one  moiety  to  Adams,  and  one  moiety  to  Fuller.  And  the  ques- 
tion, which  meets  us,  is,  whether  Adams  and  Fuller  are  to  be 
considered  as  each  taking  a  moiety  of  the  moiety,  which  Mano 
bad  a  right  to  convey,  of  the  premises ;  or  whether,  Adams's  deed 
having  been  executed  on  the  6th  of  August,  1831,  two  days  at 
least  before  the  date  of  that  of  Fuller,  he  is  not  entitled  to  bold 
the  entire  moiety  conveyed  by  the  deed  to  him  by  Mann.  My 
opinion  is,  that  the  latter  b  hb  true  predicament.  At  the  time 
when  Mann  conveyed  the  moiety  to  him,  be  had  a  perfect  title 
thereto ;  and  his  deed  took  full  effect.  And  where  a  rightful 
estate  b  claimed  by  each  of  two  purchasers,  whose  titles  in 
other  respects  are  equal  (and  Adams's  deed  was  recorded  on 
the  8th  of  August,  three  days  before  that  Jo  Fuller),  the  maxim 
prevails,  qui  prior  est  in  tempore  ^  potior  est  injure.  In  thb  view 
of  the  matter,  the  question  of  notice  to  Adams  becomes  whoUy 
unimportant ;  for,  notice  or  no  notice,  hb  title  is  equally  pro- 
tected in  law  and  in  equity. 

In  regard  to  Fuller,  in  the  next  place,  there  are  various  ques- 
tions presented  upon  the  record,  and  made  at  the  aigument. 
(1.)  The  first  b,  whether  he  had,  at  the  time  of  his  purchase, 
notice  of  Flagg's  title.  (2.)  Another  is,  whether,  if  he  had  no 
notice,  his  title  b  of  such  a  nature  (being  by  mere  release) 
as  entitles  him  to  the  protection  of  a  bonajide  purchaser  for  a 
valuable  consideration  in  a  Court  of  Equity.  (3.)  Another  b, 
whether,  if  he  b  so  entitled,  he  b  not  still  liable,  as  to  the  unpaid 
purchase-money,  to  the  plaintiff's  equity,  as  a  lien  attaching 
thereto.  (4.)  Another  is,  whether  the  plaintiff  has  not,  by  his 
own  conduct,  either  ratified  the  sale  to  Fuller,  or  at  least  dis- 
abled himself  from  now  contesting  it. 


MAY  TERM,  1837.  549 


Flsgg  V.  Mann  et  al. 


First ;  as  to  the  question  of  notice.  And  here  it  is  material  to 
consider,  that  notice  to  afiect  Fuller  must  be  notice  of  the  title 
of  Flagg  under  the  joint  purchase  from  Richardson ;  and  also 
notice  of  the  interest  asserted  by  Flagg,  as  a  trust,  under  the 
purchase  by  Mann  from  Walker  and  Fisher,  and  from  the  Frye 
heirs.  The  former  is  mainly  dependent  upon  written  docu- 
ments ;  the  latter  is  dependent  upon  mere  oral  agreements  be- 
tween the  parties,  and  is  properly  a  result  arising  by  construc- 
tion of  law.  I  agree  also  to  the  criticism  suggested  at  the  bar, 
that  it  was  not  a  wrongful  act  on  the  part  of  Mann  to  take  the 
title  from  Walker  and  Fisher  and  from  the  Frye  heirs  in  his 
own  name ;  as  it  was  his  only  security,  either  to  compel  Flagg  to 
abandon  those  purchases,  or,  if  he  insisted  on  his  share,  to  com- 
pel him  to  repay  the  advances  made  by  Mann.  Now,  in  regard 
to  the  joint  purchase  from  Richardson,  it  is  to  be  observed,  that 
not  a  scrip  of  paper  was  to  be  found  on  record  respecting  it 
until  the  15th  of  February,  1832.  Until  that  time,  no  registra- 
tion was  made  of  the  deed  of  Richardson  to  Flagg  and  Mann, 
or  of  the  bond  of  Walker  and  Fisher  to  Richardson,  or  of  the 
assignment  of  that  bond  to  Flagg  and  Mann  ;  and  then  the  re- 
gistration, it  seems,  was  made  by  Flagg.  So  that  there  was  no 
pretence  of  notice  to  Fuller  at  the  time  of  his  purchase  in  the 
preceding  August  by  any  registration.  The  whole  title  to  the 
premises,  so  far  as  any  search  in  the  Registry  would  disclose  it, 
was  in  Walker  and  Fisher ;  or,  if  the  guardianship  deed  was 
invalid,  was  in  the  Frye  heirs.  Mann  was  the  purchaser  from 
both  ;  and  his  title  was,  therefore,  as  that  of  the  sole  legal  owner, 
unexceptionable,  unless  notice  of  the  trust  in  favor  of  Flagg  is 
brought  home  to  Fuller  at  the  time  of  his  purchase  from  Mann. 

In  examining  the  charges  of  notice  in  the  bill  against  Fuller, 
it  must  be  admitted,  that  they  are  very  loose  and  indeterminate, 
and  hardly  such  as  would  stand  the  scrutiny  of  a  Court  of  Equity, 
upon  a  demurrer  for  that  cause.  The  first  is  a  mere  general 
charge,  that  "  the  said  Fuller,  then  well  knowing  all  and  aingu- 


660  HABSAGBOBBTTa 

TUgg  9.  Mann  «<  cZ. 


lar  the  premises."  The  oext  is,  Uiat  '^  Fuller  bad  some  notice 
or  intimation,  or  some  reason  to  suspect  and  belieFe,  that  tlie 
said  Lutber  Xlichardson,  before  tbe  conveyance  aforesaid  to  joar 
orator  and  said  Mann^  had  some  bterest  or  daim  to  said  lands ; 
and  that  such  conveyance  bad  been  made  to  and  such  agree- 
ment had  been  made  between  your  orator  and  tbe  said  Mano  as 
aforesaid,  and  that  your  orator  claimed  to  have  some  interest  in 
the  premises."  It  seems  to  me,  that  a  charge  so  veiy  loose 
and  indeterminate,  amounting  to  a  mere  mtimation,  or  suspicion, 
or  belief  of  the  defendant,  of  some  claim  or  interest  of  tbe  plaior 
tiff,  is  not  such  a  charge  of  notice,  as  is  required  in  cases  of  tUs 
sort.  On  the  contrary,  there  should  be  a  clear  and  pontive 
allegation  of  full  notice  of  the  very  tide  and  claim  of  the  plain- 
tiff asserted  in  the  bill,  so  that  the  defendant  may  know,  with 
certainty  and  distinctness,  to  what  he  is  to  answer.  Tbe  snfase* 
quent  specifications  are  open  to  tbe  like  oljection.  Tbey  are 
too  loose  and  too  general  m  their  structure. 

But  it  is  unnecessary  to  dweU  on  this  infirmity  in  the  allefa- 
tions  of  the  bill,  because  Fuller  has,  in  the  most  direct  and  pos- 
itive manner,  denied  having  had  any  notice  of  Flagg's  claim  and 
title,  or  any  intimation,  suspicion,  or  reason  to  suspect  or  believe 
in  his  claim  or  title  at  the  time  of  his  purchase,  or  until  long 
afterwards.  And  in  the  same  explicit  manner,  he  denies  all  tbe 
specifications  tending  to  establish  notice,  wbich  are  asserted  in 
the  bill. 

Now,  upon  this  posture  of  the  case,  it  is  plain,  that  these 
strong  and  durect  denials  being  responsive  to  the  bill,  are  con- 
clusive in  favor  of  Fuller,  unless  they  are  overcome  by  very 
direct  and  satisfactory  evidence  on  the  other  side.  It  is  a  well- 
known  rule  in  Equity,  that,  to  overeome  tbe  positive  denials  of 
an  answer,  responsive  to  tbe  charges  in  a  bill,  there  should  be 
the  testimony  of  two  witnesses  of  equal  credibility  on  tbe  other 
eide,  or  of  one  witness  with  strong  and  stringent  circumstances. 
'The  question  then  is,  whether  such  testiniony  exists  in  this  ease  7 
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My  opinion  is,  that  it  does  not.  I  dbmiss  at  once  all  the  sug- 
gestions in  relation  to  the  rumoiSi  as  well  as  the  notoriety,  of  the 
supposed  purchase  of  Richardson  in  Lowell,  because  they  do 
not  bring  home  to  Fuller  any  presumptbns  of  notice.  He  did 
not  lire  at  Lowell  at  the  time  of  the  purchase ;  and  if  he  had 
Uved  there,  the  recollections  of  the  witnesses,  as  to  the  exact 
times  of  those  rumors  and  of  that  notoriety  (so  vitally  important 
in  this  case),  are  fitr  too  loose  to  found  any  confidence  in  their 
statements.  Indeed,  most  of  the  plaintiff's  witnesses  on  this 
point  pretend  to  no  exactness  as  to  times ;  and  this  leads  me  to 
some  distrust  of  the  memory  of  those,  who  are  more  direct  in 
their  statements.  In  its  very  nature,  such  evidence,  as  to  times 
and  dates,  is  open  to  much  question,  unless  it  stands  support- 
ed by  particular  fixed  frets,  to  which  it  may  with  certainty 
be  referred.  Vague  reports  and  rumors  from  strangers  are  not  a 
sufficient  foundation,  on  which  to  charge  a  purchaser  with  notice 
of  a  title  m  a  third  person.'  And  I  think,  that  Lord  Hardwidce 
stated  the  true  doctrine,  when,  in  Bme  v.  Dodd  (2  Atk.  R.  276), 
he  said,  that  there  ought  to  be  clear,  undoubted  notk^ ;  and 
that  suspicion  of  notice,  though  a  strong  suspicion,  is  not 
sufficient  to  justify  the  Court  in  breaking  in  upon  an  act  of  Par* 
liament ;  or  (as  I  would  add)  upon  the  legal  rights  of  a  purchaser. 
As  to  the  presumption  of  notice  from  the  fact,  that  Mann  and 
Adams  and  Fuller  boarded  together  in  the  same  house  in  the 
summer  of  1831,  it  b  impossible  to  rely  upon  it  without  violat- 
ing the  first  principles  of  evidence.  Men  often  board  together 
fiv  a  long  dme  in*  the  same  house,  without  any  knowledge  of 
each  other's  business.  And  there  is  not  the  slightest  proof, 
that  Fuller  ever  held  any  c(»versations  on  the  subject  of  the 
tide  of  Flagg  with  either  Manik  or  Adams.  On  the  contrary, 
all  three  of  them  expressly  deny  any  such  conversations. 


^  See  Sugdea  on  Vendors,  ch.  17,  p.  790,  (7th  edit)  Hlawei  v.  Wiiwdl^ 
8  QieaoL  &.«& 
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As  to  the  particular  notice  charged  upon  Fuller  by  the  testi* 
mony  of  Howard,  and  Wood,  and  Hobbs,  it  does  not  in  my  judg- 
ment outweigh  the  positive  denials  of  the  answer.  I  cannot  bat 
think,  that  Howard  is  under  some  mistake  in  the  matter ;  for,  if 
the  other  testimony  in  the  case,  even  that  on  the  side  of  the 
plaintiff,  is  to  be  believed,  it  is  impossible,  that  the  title  of  Rich- 
ardson, purchased  by  Flagg  and  Mann,  could,  in  May  or  June, 
1831,  have  been  treated  by  any  persons,  as  certain  in  itself,  90 
as  to  justify  the  expression,  that  they  had  made  a  fortune  by  it ; 
for  there  was  at  that  time  a  double  cloud  upon  the  purchase,  viz. 
that  of  the  title  of  Walker  and  Fisher,  and  that  of  the  Frye 
heirs,  which  must  have  been  quite  as  notorious  as  the  purchase 
itself.  Besides  ;  if  we  are  to  credit  Wood's  testimony,  Fuller's 
own  opinion,  as  expressed  to  him,  was  adverse  to  the  notion, 
that  the  conveyance  to  Walker  and  Fisher  was  a  mortgage  ;  and, 
therefore,  he  could  hardly  have  congratulated  Flagg  upon  having 
made  a  fortune  by  such  a  purchase. 

As  to  Wood's  testimony  respecting  the  conversation,  which  be 
bad  with  Fuller  at  Concord,  admitting  its  entire  credibility,  it 
does  not  reach  the  point,  which  is  indispensable  to  establish 
notice  of  Flagg's  title.  Nothing  appears  to  have  been  said  about 
Flagg  in  the  course  of  the  conversation.  The  sole  question  was 
as  to  Walker  and  Fisher's  title,  whether  it  was  a  mortgage  or 
not ;  and  to  this  extent  and  this  extent  only  it  brings  home  no- 
tice to  Fuller.  But  it  must  also  be  taken  into  consideration, 
that  Fuller,  in  his  answer,  while  he  admits  the  conversation  with 
Wood,  utterly  denies,  that  any  names  were  mentioned.  He 
says,  that  the  conversation  was  very  short ;  that  Wood  asked 
his  opinion  <'  as  to  a  question  of  law,  which  question  was  stated 
by  Wood  in  abstract  terms,  without  any  names,  application,  or 
any  intimation,  that  any  such  case  actually  existed;  and  on 
said  Wood's  statement  said  Fuller  gave  his  opinion  readily,  that  a 
bond,  under  the  circumstances  enumerated  by  said  Wood,  could 
not  create  a  right  to  redeem  in  the  obligee,  such  as  existed  b  a 
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mortgagor  under  a  mortgage/'  So  that  here  there  is  only  one 
witness  at  most  against  the  answer,  which  Is  directly  responsive 
to  a  charge  in  the  bill. 

Then  as  to  the  testimony  of  Hobbs.  He  speaks  to  a  conver- 
sation in  a  stage  coach  in  August,  1831,  between  himself  and 
Fuller,  Flagg,  the  plaintiff,  being  present,  as  follows  :  <'  I  asked 
said  Fuller,  if  the  title  of  said  Richardson  (to  the  Paddy  Camp 
lands)  .  was  good ;  and  he  replied  that  the  title  was  good  for 
nothing,  because  the  bond  of  Walker  and  Fisher  to  Luther 
Richardson  was  not  recorded.  Said  Fuller  referred,  as  I  sup^ 
pose,  to  a  bond,  which  had  been  executed  by  said  Fisher  and 
Walker,  conditioned  to  convey  said  lands  to  said  Richardson  on  the 
payment  of  a  certain  sum  of  money."  He  adds,  that  although 
Flagg  was  present,  ^'  Flagg  did  not  take  any  part  in  the  con- 
versatk)n ;  and  I  do  not  recollect  any  thing  farther,  that  was 
said  by  said  Fuller  or  myself  as  to  the  said  lands  or  the  title  to 
them."  Now,  it  is  not  a  little  remarkable,  that  the  witness  says, 
that  he  does  not  recolle.ct,  what  day  of  the  month  of  August  it 
was,  so  that  it  is  impossible  to  say,  whether  it  was  before  or 
after  FuUer^s  purchase ;  and  yet  it  is  brought  forward  as  evi- 
dence of  notice  to  him  before  hb  purchase,  r  And,  what  is  yet 
more  remarkable,  Flagg  said  not  one  word  of  his  own  title  to 
the  premises  on  that  occasion  ;  but  he  was  studiously  silent. 
Why  .was  this  silence?  Why  did  he  not  proclaim  his  title  at 
this  time  to  Fuller,  and  insist  on  his  rights  ?  Fuller,  in  his  an- 
swer insists,  that  this  conversation  was  long  after  his  purchase  ; 
and  he  adds,  that  at  that  time  he  had  never  heard,  that  the 
bond  had  been  assigned  to  Flagg  and  Mann.  And  here,  again, 
bis  answer  is  responsive  to  the  charge  in  the  bill. 

It  is  plain,  therefore,  that  the  special  notice  of  Flagg's  title, 
charged  upon  Fuller,  is  not  established  by  the  testimony  of  these 
witnesses  in  a  clear  and  unquestionable  form.  And  I  cannot 
but  think  the  doctrine  of  Liord  Hardwicke  in  Hine  v.  Dodd 
(2  Atk.  R.  275)  which  was  so  fully  approved  in  Jollard  v.  Stain" 
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bridge  (3  Ves.  R.  478)  and  Ejfre  v.  Dolphin  (2  B.  and  Beatt.  R. 
801),  and  was  acted  upon  by  the  Supreme  Court  of  New  York, 
Jackson  v.  Given  (8  John.  R.  137,  140),  affords  a  very  im- 
portant lesson  to  all  judges  not  to  place  much  reliance  upon  the 
testimony  of  loose  conversations  or  confessions  of  the  party  to 
overbalance  his  solemn  denial  of  notice  on  oath  in  his  answer.' 
So  far  then  as  the  point  of  actual  notice  is  concerned,  it  fails. 

We  are  next  led  to  the  consideration  of  the  question  of  con- 
structive notice.  In  the  first  place,  it  is  said,  that  Mann,  Adaoos 
and  Fuller  had  a  joint  interest  in  the  purchases  from  Walker 
and  Fisher,  and  from  the  Frye  heirs ;  and  that  Mann  was  the 
agent  of  the  others  in  making  the  purchases,  and  the  knowledge 
of  the  agent  is  in  contemplation  of  law  the  knowledge  of  bis 
principals.  Admitting  the  operation  of  this  principle  in  its  full 
extent,  it  does  not  seem  to  me  applicable  to  the  circumstances 
of  the  present  case.  In  regard  to  Adams,  it  may  well  be 
doubted,  whether  Mann  was  his  agent  except  fer  the  purchase 
of  the  title  of  the  Frye  heirs  to  the  estate  held  by  Wood  ;  and 
that  is  not  in  controversy  in  the  present  suit.  In  regard  to  Ful- 
ler, there  is  no  evidence  whatsoever,  which  shows,  that  he  ever 
had  a  joint  interest  in  the  original  purchase  from  the  Frye  heirs, 
or  from  Walker  and  Fisher.  On  the  contrary  the  whole  evi- 
dence satisfactorily  establishes  to  my  mind,  that  he  was  a  subse- 
quent sub-puTcbaser. 

Then,  again,  it  is  said,  that  Richardson  was  in  possessioB  of 
the  premises  or  of  a  part  thereof  at  the  time  of  the  purchase  by 
Fuller,  which  operated  as  constructive  notice  of  Richardson's 
title.  I  admit,  that  the  rule  in  Equity  seems  to  be,  that,  where 
a  tenant  or  other  person  is  in  possession  of  the  estate  at  the 
time  of  the  purchase,  the  purchaser  is  put  upon  inquiry  as  to  his 
title ;  and  if  he  does  not  inquire,  he  is  bound  in  the  same  man- 

*  See  also  Butcher  v.  SUxpdy^  1  Vem.  R.  363,  Sugden  on  YendorB,  730, 
7th  edit    Powell  on  Mort  by  Coventry  and  Rand  562,  note. 
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ner,  as  if  be  had  inquired,  and  bad  positive  notice  of  the  title  of 
the  party  in  possession.  The  cases  cited  by  Mr.  Sugden  in  bis 
able  work  on  Vendors  and  Purchasers  (Cb.  17.  p.  743  to  748, 
7tb  edit.  1826)  and  by  my  learned  friend,  Mr.  Chancellor  Kent^ 
io  his  Commentaries,  (4  Kent  Com,  179,  180,  3d  edit.)  ane 
fiiU  to  the  purpose.'  But  coottructive  notice  of  this  sort  does 
not  extend  beyond  tbe  title  of  the  party  in  possession ;  and  th^ 
puffcbaser  is  not  ordinarily  bound  to  know,  or  presumed  to  have 
notice  of  tbe  title,  under  which  the  party  in  possession  ckims  or 
derives  his  own  title.  That  seems  fairly  inferrible  from  tbe 
language  of  Lord  Bldim  in  Aitorney  General  y.  Backhou$4 
(17  Ves.  R.  293) ;  and  is  stated  ia  the  broadest  terms  by  Mr* 
Sugden^  in  tbe  work  above  cited  (p.  745,  746).  *^  Notice," 
(s«ys  be),  '^of  a  tenancy  will  not,  it  seems,  affect  a  purchaser 
with  constructive  notice  of  tbe  lessor's  title.  Therefore,  if  a 
person  equitably  entitled  to  an  estate  let  it  to  a  tenant,  who 
lakes  possession,  and  then  tbe  person,  having  tbe  legal  estate* 
sells  to  a  person,  who  purchases  bond  fide  and  without  notice  of 
the  equitable  olaim,  tbe  purchaser  must  bold  against  the  equita*- 
Ue  owner,  although  be  had  notice  of  tbe  tenant  being  in  pos^ 
session/'  It  is  true,  that  tbe  learned  author  quotes  no  authority 
for  ibis  position ;  but  bis  own  great  experience  and  acknowledged 
ability  are  a  sufficient  guaranty,  that  it  is  well  fouaded»  It 
would  be  pushing  tbe  doctrine  of  constructive  notice  to  a  gr^ 
degree  pi  extravagance  to  hold,  that  the  purchaser  was  bound 
to  know  not  only  tbe  titleof  tbe  party  in  possession,  but  all  its 
derivative  sources.  Indeed,  tbe  American  Courts  seem  indis- 
posed to  give  effect  to  this  doctrine  of  constructive  notice  from 

^  See  also  Damdi  v.  JDomMHi,  16  Ves.  R.  919;  S.  C.  17  Ves.  S.  483; 
T^r  V.  SMeri,  3  Yes.  jr.  R.  440;  Hoff  v.  SnM,  14  Ves.  R.  426; 
Jlfeur  V.  Jlfa%,  2  Swanst.  R.  281 ;  Mm  v.  Jkdhowf^  1  Meriv.  R.  252 ; 
Egrt  V.  DoLphm,  2  1i,  and  Beatt.  R.  301 ;  PoweU  v.  DHUm,  2  B.  and 
Beatt.  R.  414,  ^1,  and  eases  there  cited;  ABhion  v.  Oniu6y,  2  Scfa. 
and  Lefr.  R.  505 ;  4  Kern.  Comm.  179, 180, 3d  edition. 
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possession,  even  in  its  roost  limited  form.  Thus,  in  Scott  ▼. 
Oallagher  (14  Serg.  and  R.  R.  333),  the  Court  held,  that  the 
possession  of  a  cestui  que  trust,  and  the  exercise  by  him  of  acts 
of  ownership,  were  not  constructive  notice  to  a  purchaser  of  the 
legal  title  from  the  trustee  ;  but  that  there  should  be  direct,  ex- 
press and  positive  notice  of  the  trust.  This  doctrine  was  proba« 
biy  enforced  by  considerations  growing  out  of  our  registratioa 
acts,  which  are  designed,  and  with  great  justice,  to  protect  par- 
chasers  against  latent  equities.  In  McMechan  r.  Griffing 
(3  Pick.  R.  149),  the  Court  held,  that  possession  of  the  pre- 
mises was  not,  under  all  circumstances,  constructive  notice  of  the 
title  of  the  party  in  possession  ;  that  it  is  not  sufficient,  that  the 
inference  of  notice  from  the  circumstances  is  probable ;  but  it 
must  be  necessary  and  unquestionable.  The  case  of  a  pur- 
chase in  fee  by  a  lessee  in  possession  is  there  put  as  one,  in 
which  no  constructive  notice  of  that  purchase  would  be  impnted 
to  a  subsequent  purchaser.  It  is  difficult  to  reconcile  this  with 
what  is  laid  down  in  Daniels  v.  Daotfon,  16  Yes.  R.  249  and 
many  other  cases.'  In  NewhaU  v.  Pierce  (5  Pick.  R.  450)  it 
was  held,  that  the  single  fact,  that  the  grantor  was  in  possession, 
would  not  justify  the  inference,  that  an  attaching  creditor  had 
constructive  notice,  that  the  grantor  remained  in  possession  under 
his  original  title,  as  mortgagor.  In  Hewes  v.  WisweU  (8 
Greenl.  R.  94)  the  whole  subject  is  discussed  with  great  ability, 
and  the  conclusion  arrived  at,  that,  at  most,  possession  is  merely 
implied  notice,  which  may  be  rebutted,  and  in  this  respect  difiers 
fiom  constructive  notice,  which  cannot  be  rebutted.'    These 

'  See  Sudgen  on  Vendors,  ch.  17,  p.  744,  and  cases  there  cited,  7tb 
edit,  and  the  cases  cited  in  PwM  v.  DiJOan^  3  B.  and  Beatt.  R.  491,  note 
(a).  The  whole  subject  of  notice  is  examined  and  exhausted  in  the 
notes  of  the  learned  editors,  Mr.  Coventry  and  Mr.  Rand,  to  Powell  on 
Mortgages,  ch.  14,  p.  562  to  662 ;  Mtux  v.  Jtfa/%,  2  S wanst.  R.  281 ;  ^Im 
V.  AnOumy,  1  Meriv.  R.  282;  GrimsUmt  v.  Cvaiar,  3  Paige  R.  436, 437. 

*  See  Lord  Ch.  Baron  Eyre's  opinion  mPhmh  v.lltn^2Anst  R.438. 


MAY  TERM,  1837.  557 


Flagg  V.  Mann  et  dl. 


cases  do,  as  I  think,  admonish  Courts  of  Equity  in  this  country, 
where  the  registration  of  deeds,  as  matters  of  title,  is  universally 
provided  for,  not  to  enlarge  the  doctrine  of  constructive  notice, 
or  to  follow  all  the  English  cases  on  this  subject,  except  with  a 
cautious  attention  to  their  just  application  to  the  circumstances 
of  our  country,  and  to  the  structure  of  our  laws.  Indeed,  even  in 
England,  if  we  may  trust  to  the  report  of  the  case  Oxwiih  v. 
Flummery  as  reported  in  Bacon's  Abridgment  (Bac.  Abridg. 
Mortgage,  £,  ^  3),  and  relied  on  by  Mr.  Sugden  (Sugden  on 
Vendors,  ch.  17,  p.  746,  7th  edit.),  the  mere  circumstance, 
that  the  vendor  had  been  long  out  of  possession,  and  a  party  in 
possession  under  a  covenant  from  him  to  convey  the  title,  would 
not  be  constructive  notice  to  a  subsequent  purchaser  from  the 
vendor*  > 

.  But  assuming,  that  the  possession  of  Richardson  was  con- 
structive notice  to  Fuller  of  his  title  in  the  premises,  it  was 
notice  only  of  his  actual  title,  which  was  that  of  a  tenant  at 
sufferance  under  Walker  and  Fisher;  and  was  in  no  just 
sense  notice  of  the  conveyance  of  Richardson  to  Flagg  and 
Mann. 

Then,  again,  it  is  further  argued,  that  Fuller  cannot  be  treated 
as  a  bond  fide  purchaser  for  a  valuable  consideration  without 
notice,  because,  at  the  time  of  the  conveyance  by  Mann  to  him, 
Mann  was  not  seised,  and  did  not  pretend  to  be  seised  in  fee  of 
the  premises,  nor  was  he  ever  in  possession  thereof,  nor  did 
he  pretend  to  any  title  in  the  premises ;  for  the  deed  of  Walker 
and  Fisher  was  then  a  mere  escrow,  Mann  being  at  liberty  to 
receive  or  reject  it  within  thirty  days  from  its  date  (the  27th  of 
July,  1831).  There  is  no  doubt  of  the  general  doctrine,  that 
in  a  plea  of  a  purchase  for  a  valuable  consideration,  without  no- 
tice  of  the  plaintiff's  title,  it  is  necessary  to  aver,  that  the  per- 
son, who  conveyed,  was  seised,  or  pretended  to  be  seised,  at  the 
time  that  he  executed  the  purchase  deed.  That  was  held  by 
Lord  HardvncJce  in  Story  v.  Lord  Windsor  (2  Atk.  R.  630),  and 
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it  has  been  fully  recognised  down  to  the  present  time.^  The 
cases  of  Walwyn  v.  Lte  (9  Ves.  R.  S4),  Daniels  v,  Davison  (16 
Yes.  R.  252),  and  Jackson  v.  Rowe  (4  Russ.  R«  5S3),  insist, 
that  it  should  also  aver  a  possession  in  the  vendor.  But  this 
proposition  must  be  received  with  the  qualification  given  to  it 
by  Lord  Redesdale,  that  the  conveyance  purports  to  be  an  imme- 
diate transfer  of  the  possession  at  the  time  of  its  execution. 
(Mitf.  Eq.  PI.  by  Jeremy  275).  And  indeed  possession  of  a 
tenant  is  possession  of  his  landlord  within  the  meaning  of  the 
rule,  as  was  said  by  Liord  Eldon  in  Daniels  v.  Davison  (16  Yes. 
R.  252).  But  the  doctrine,  here  insisted  on,  is  strictly  applica- 
ble only  to  a  plea  technically  so  called ;  and  I  cannot  but  think, 
that  it  is  properly  applicable  only  to  cases,  where  such  want  of 
seisin  or  possession  affords  presumptive  evidence  of  a  defect  of 
title  in  the  grantor  to  make  the  grant  sufficient  to  put  the  pur- 
chaser upon  inquiry.'  But,  be  thb  as  it  may,  here  the  whole 
merits  of  Fuller's  title  are  laid  open  upon  his  answer.  The 
true  question,  in  all  cases  of  this  sort,  where  the  purchaser,  in 
bis  answer,  insists  upon  the  defence  of  his  being  a  bondjide  pur- 
chaser without  notice,  is,  whether  he  has  acted  with  good  faith, 
and  purchased  under  circumstances  of  an  apparent  right  in  the 
vendor  to  convey.  Now,  upon  the  reasoning  and  circumstances 
already  suggested,  Fuller,  at  the  time  of  his  purchase,  had  no 
actual  or  constructive  notice  of  the  title  of  Flagg.  The  ques- 
tion is,  whether  he  had  any  notice  of  any  defect  in  the  title 
of  Mann,  at  the  time  of  the  conveyance  to  him,  viz.  on  the  8th 
of  August,  1831.  It  is  very  clear,  that  Mann  asserted,  that  he 
then  had  a  complete  and  perfect  title  to  convey  the  premises  to 
Fuller ;  and  Fuller  paid  a  very  large  and  apparently  full  ooo- 
aideration  for  the  purchase  of  a  good  title.  It  is  true,  that,  in  a 
technical  sense,  Mann  had  not  a  complete  and  entire  seisin  of 


^  See  Sugden  on  Vendors,  eh.  18,  p.  757,  &c.  7tli  edit 
•  See  Beomei^s  Pleas  in  Equity,  385. 
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the  premises  at  that  time  under  Walker  and  Fisber,  if  their 
deed  was  then  an  escrow,  though  he  was  entided  thereto  at 
bis  own  absolute  option,  at  any  time  within  the  thirty  days. 
The  title  of  the  Frye  heirs,  however,  if  they  bad  any,  was  ac^ 
tually  vested  m  him  by  the  deed  of  Adams  to  him.  And  against 
all  the  world,  except  Flagg,  the  Tery  allegations  of  the  bill  ad- 
mit, that  be  bad  a  good  title.  But  it  appears  to  me  by  no 
means  clear  upon  the  bill  and  answer,  that  at  the  time  of  the 
conveyance  to  Fuller,  there  had  not  been  an  absolute  delifery 
of  the  deed  of  Walker  and  Fisher  to  Mann.  The  bill  expli- 
citly states,  that  Walker  and  Fisher  did  actually  convey  their 
title  to  the  premises  to  Mann  by  their  deed  on  or  about  the 
27th  of  July,  1831.  The  answer  of  Mann  says,  that  it  was  an 
escrow  at  that  time  ;  but  that  it  was  actually  delivered  to  him 
on  or  about  the  8th  of  August,  1831.  But  there  cannot  be  a 
reasonable  doubt,  that  he  did  then  affirm  to  Fuller,  that  he  was 
then  in  the  actual  seisin  of  the  premises,  and  Hiart  he  had  a  com- 
plete title  thereto ;  and  that  Fuller  purchased,  trusting  to  the  good 
(aiih  of  Mann.  In  point  of  fact,  the  possession  of  Richardson  was  a 
possession  as  a  tenant  at  sufierance,  under  Walker  and  Fisher, 
and  not  adverse  to  them;  and  on  the  10th  of  August,  1681, 
there  was  an  admitted  perfect  title  in  Mann  to  convey  the  pre- 
mises against  every  body  but  Flagg.  Let  us  put  the  question, 
then,  whether,  setting  aside  the  claim  of  Flagg — a  claim  secret 
and  unknown  to  Fuller— the  latter  is  not  absolutely  bound  by 
his  purchase  ?  Could  Fuller,  either  in  law,  or  in  equity,'  now 
set  up  the  defence,  that  Mann's  conveyance  to  him  was  void 
and  inoperative,  by  reason  of  the  possession  of  Richardson,  or 
the  title  of  Walker  and  Fisher  being  outstanding  upon  an  es- 
crow, when  the  conveyance  was  made  to  him  ?  I  think  not ; 
and  if  so,  then  it  seems  to  me,  that  be  has  a  right  to  in^,  thac 
he  is,  under  aH  the  circumstances,  to  be  treated  as  a  purchaser 
for  a  valuable  consideration  without  notk)e,  because  Mann  un- 
dertook to  convey,  and  did  convey  to  him,  all  the  title  of  WaUoer 
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and  Fisher^  and  of  the  Frjre  heirs,  io  the  premises.    The  seisin 
of  Walker  and  Fisher,  and  the  possession  of  their  tenant,  Rich- 
ardson, was,  if  their  deed  was  at  the  time  a  mere  escrow,  a  seisin 
for  the  benefit  of  Mann  under  his  contract  with  them.     If  a  ces- 
ivi  que  trust  in  fee  conveys  the  estate  to  a  purchaser,  and  the 
trustee  afterwards  confirms  the  sale,  and  releases  to  the  cestui 
que  trusty  or  to  the  purchaser,  it  seems  to  me,  that  such  a  pur- 
chaser is  entitled  to  protection,  against  any  antecedent  secret 
trust,  which  is  unknown  to  him  at  the  time  of  the  purchase,  and 
the  confirmation  is  operative,  notwithstanding,  that  in  a  strict 
sense  the  cestui  que  trust  was  not  seised  of  the  estate  at  the  lime 
of  bis  conveyance.     But  the  present  case  is  far  stronger ;  for 
the  title  of  Fuller  was  complete,  by  an  absolute  delivery  of  tbe 
deed  by  Walker  and  Fisher  to  Mann,  on  or  before  the  10th  of 
August,  1831 ;  and  there  is  not,  in  my  judgment,  any  sufficient 
proof  whatsoever,  that,  between  the  8tb  and  10th  of  August, 
1831,  nor  indeed  until  long  afterwards.  Fuller  had  any  notice 
of  Flagg's  title.     After  tbe  10th  of  August,  Fuller  was  clothed 
with  a  complete  legal  title,  and  a  subsequent  notice  ought  not 
to  affect  bim.    It  does  not  appear  to  me,  therefore,  that  this 
objection  ought  to  prevail  against  Fuller's  title. 

And  this  leads  me,  in  the  next  place,  to  the  consideration, 
whether  Fuller's  title,  being  by  a  mere  deed  of  release,  is  such 
a  conveyance  as  entitles  him  to  the  benefit  of  the  plea  of  a  bond 
fide  purchaser  without  notice..  This  is  a  point,  upon  which  I 
have  felt  very  great  difficulty  ;  and  it  was  suggested,  at  the  argu- 
ment, as  matter  of  grave  consideration.  If  the  language  of  tbe 
deed  had  been,  that  Mann  merely  released  to  Fuller  all  bis 
right,  title,  and  interest  in  the  premises,  there  might,  perhaps, 
have  been  more  difficulty  to  found  the  defence  \  for  then  it  roigbt, 
under  some  circumstances,  be  construed  to  convey  no  more  than 
Mann  could  rightfully  convey,  and  that  the  purchaser  should 
take  at  his  peril,  subject  to  all  the  rights  and  equities  of  third 
persons  in  the  premises.  But,  here,  the  language  of  tbe  deed 
is,  that  Mann,  m  consideration  of  $40,000,  does  "  remise,  re- 
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lease,  and  for  ever  quitclaim  unto  the  said  Elisba  Fuller,  his 
heirs  and  assigns,  one  undivided  half  of  a  certain  tract  of  land," 
&c.  (describing  it)  to  have  and  to  hold  to  Fuller,  so  that  neither 
Mann  nor  his  heirs,  nor  any  other  person  claiming  from  or  under 
him,  shall  have,  claim,  or  demand  any  right  or  title  to  the  pre- 
mises. If  this  deed  were  to  be  construed  as  a  mere  release,  the 
objection  taken  to  it  at  the  bar  would  be  well  founded ;  that,  as 
the  releasee  was  not  in  possession,  it  was  a  void  conveyance. 
But  we  all  know,  that  this  is  a  common  mode  of  conveyance  in 
Massachusetts ;  and  that,  where  it  is  for  a  valuable  considera* 
tbn,u^  res  magis  valeat  quatnp$reaty  a  deed  of  release  has  been 
construed  to  be  a  bargain  and  sale,  or  other  lawful  conveyance, 
by  which  the  estate  might  pass.  It  was  so  decided  in  Pray  v. 
Peirce  (7  Mass.  R.  381)  ;  and  it  was  still  more  elaborately  ex- 
amined and  solemly  adjudged  in  Russell  v.  Coffin  (8  Pick.  R. 
143, 151  to  154.)  And  indeed,  it  is  but  an  expansion  of  the  prin- 
ciple laid  down  in  Sheppard's  Touchstone,  p.  82,  ^^  that  a  deed, 
that  is  intended  and  made  for  one  purpose,  may  enure  to  an- 
other ;  for  if  it  will  not  take  effect  that  way,  that  is  intended,  it 
may  take  effect  another  way." 

I  am  not  aware,  that  a  purchase  by  way  of  a  mere  release, 
like  the  present,  has  ever  been  set  up  in  England  as  a  defence 
in  a  case  of  this  sort.  The  researches  of  counsel  have  not  dis- 
covered any  such  case ;  and  I  am  much  inclined  to  believe,  that 
none  exists.  Still,  however,  it  is  not  absolutely  incompatible 
with  the  nature  of  a  release,  where,  by  reason  of  a  privity  of 
estate  between  the  parties,  it  operates  by  way  of  enlarging  the 
estate  of  the  releasee,  or  of  passing  the  estate  of  releasor,  that  it 
should  be  a  sufficient  foundation,  if  bona  fide  made,  for  a  valuable 
consideration,  and  without  notice,  to  support  the  defence.  There 
may  be  a  difference,  where  the  rele&se  is  to  operate,  merely  by 
way  of  passing  a  right,  or  by  way  of  extinguishment.'     The  very 

*  See  the  different  kinds  of  Releases  stated  in  2  Black.  Comm.  3M, 
335. 
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plea  in  Walwyn  y.  Lee  (9  Yes.  R.  24),  which  is  given  in  the 
appendix  of  Mr.  Beames's  work  on  Pleas  in  Equity,  was  of 
a  conveyance  by  lease  and  release.  And  certainly  it  would  have 
made  no  difference,  if  the  lease,  instead  of  being  a  contempora- 
neous act,  had  been  an  existing  lease  in  privity  of  estate.  It  is 
true,  that  in  Walwyn  v.  Zjee,  there  were  covenants,  that  the 
releasor  was  seised  of  a  perfect,  absolate,  and  mdefeasible  estate 
in  fee  simple  in  the  premises.  But  I  am  not  aware,  that  any 
covenant  of  this  sort,  or  any  covenant  of  general  wanranty  has 
ever  been  held  necessary  to  entitle  the  purchaser  to  make  the 
defence.  It  ordinarily  affi)rds  very  conclusive  proof,  that  the 
purchase  is  of  the  whole  estate,  and  not  of  the  mere  right  or 
title  of  the  party,  whatever  it  may  be.  But  if  it  is  apparent 
from  the  whole  transaction,  that  the  purchaser  bought  the  estate 
under  circumstances,  which  demonstrate,  that  he  had  no  suspi- 
cion of  the  title  not  being  perfect,  as  by  giving  a  full  price  ton 
an  unquestionable  and  unquestioned  fee  simple,  it  seems  to  me, 
that  the  absence  of  any  covenants  of  general  warranty  ought 
not  to  take  away  from  him  the  common  protection.  He  has, 
under  such  circumstances  at  least,  an  equal  equity  with  any  per- 
son claiming  under  an  outstanding  and  unknown  trust ;  and  if  so, 
the  legal  title,  combined  with  his  equity,  ought  not  to  be  dis- 
turbed. 

In  the  present  case  the  release  of  Mann  to  Fuller  must,  as  I 
think,  be  treated  as  a  bargain  and  sale  or  other  lawful  convey- 
ance, upon  the  doctrine  already  asserted  by  the  Massachusetts 
Courts,  which  seems  to  me  founded  in  sound  sense  and  solid 
legal  reasoning.  It  was  an  effectual  conveyance  to  pass  the 
whole  estate  to  Fuller ;  and,  as  far  as  we  have  any  means  of 
knowledge,  the  title,  which  actually  passed,  is  perfect  as  to  all 
persons  but  Flagg.  It  steers  wide,  therefore,  of  the  doctrine  in 
Vattier  v.  Hinde  (7  Peters  R.  271).  Flagg's  title  is  founded 
upon  a  constructive  equity,  not  apparent  upon  any  of  the  title 
deeds ;  and  being  secret  and  unknown  to  Fuller,  cannot  be 
allowed  to  prejudice  Fuller's  rights. 


MAY  T£SM,  1837.  663 


Flagg  V.  Mann  et  al. 


In  this  view  of  the  case  as  to  Fuller,  the  point,  as  to  the  sup- 
posed acquiescence  of  Flagg  in  the  purchase,  and  thereby  giving 
it  an  indirect  confirmation,  becomes  unimportant  to  be  considered. 
It  appears  to  me,  indeed,  that  this  point  cannot  upon  the  evi- 
dence be  maintained.  The  doctrine  stated  at  the  bar  is  well 
founded,  that,  in  oider  to  make  such  acquiescence  binding  on 
Flagg,  it  should  be  proved,  that  he  had  full  knowledge  of  all  the 
fiicts  affecting  his  legal  and  equitable  rights  ;  and  that,  with  such 
knowledge,  he  did  some  open  unequivocal  act  confirmatory  of  or 
recognimng  the  validity  of  Fuller's  title ;  or  that  by  his  silence 
the  latter  ^was  purposely  and  injuriously  misled  into  the  belief, 
that  his  title  was  valid,  and  that  Flagg  did  not  mean  to  contro- 
vert it.  In  Cockerell  v.  Cholmeley  (I  Russ.  and  Mylne  R. 
425 ;  S.  C.  Tamlyn  R.  445)  the  Master  of  the  Rolls  said : 
*^  In  equity  it  is  considered,  as  good  sense  requires  it  should  be, 
that  no  man  can  be  held  by  any  act  of  his  to  confirm  a  title, 
unless  he  is  fully  aware  at  the  time,  not  only  of  the  fact,  upon 
which  the  delect  of  title  depends ;  but  of  the  consequence  in 
point  oS  law."  Cholmondeley  v.  Clinton  (2  Meriv.  R.  362) 
and  Shi$ke  v.  Oough  (1  Ball  and  Beatt.  R.  444,  445)  are  not 
80  direct ;  but  they  presuppose  the  same  principle. 

The  next  and  last  point,  under  this  head,  is,  as  to  the  purchase 
money  unpaid  by  Fuller.  If  hb  title  to  the  land  is  to  be  deem- 
ed good  and  valid,  as  in  my  judgment  it  is,  then  it  is  clear,  that 
the  plaintiff  has  the  same  lien  for  his  share  thereof,  as  he  woold 
have  had  for  the  like  share  in  the  land  itself,  if  it  had  remained 
in  the  hands  of  Mann.  The  one  fund  is  hot  a  substitute  for  the 
other,  with  this  qualification,  that  it  is  the  purchase  money  un- 
paid at  the  time,  when  FuUar  had  notice  of  the  plaintiff's  equity. 
My  impression  is,  that  upon  the  evidence,  that  will  be  found 
not  to  have  been  earlier  than  October,  1831.  It  may  possibly 
have  been  at  a  somewhat  later  period.  But,  that  can,  if  neces- 
sary, be  more  accurately  ascertained  by  the  master. 

I  have  thus  gone  over  the  main  grounds  of  this  extremely 
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complicated  cause.  Many  other  incidental  topics,  both  of  law 
and  of  evidence,  were  urged  at  the  hearing,  which  have  not 
escaped  my  subsequent  notice ;  but  which  would  unnecessarily 
encumber  this  voluminous  case.  It  b  sufficient  to  say,  that  they 
have  had  no  tendency  to  shake  my  opinion  upon  the  merits  of 
the  case,  or  upon  the  points  already  discussed. 

Upon  the  whole  my  judgment  is,  that  the  plaintiff  is  entitled 
to  a  decree  declaring  him  in  equity  entitled  to  one  meiety  of 
the  land  purchased  by  Mann  of  Walker  and  Fisher,  and  of  the 
Frye  heirs,  which  was  conveyed  to  the  plaintiff  and  Mann  by 
Richardson's  deed  to  them.  That  moiety  having  been  sold  by 
Mann  to  Fuller,  the  plaintiff  is  entitled  to  a  moiety  of  the  pur- 
chase money,  as  a  substituted  fund,  deducting  therefrom  all  the 
sums,  which  have  been  paid  by  Mann  on  account  of  the  same 
lands  to  Walker  and  Fisher  an^  to  the  Frye  heirs,  and  all  other 
expenses  incuned  in  the  premises.'  As  the  conduct  of  Mann 
in  these  purchases,  and  in  the  sale  to  Fuller,  was  a  constructive 
fraud  upon  the  plaintiff,  I  incline  to  think,  that  the  decree  ought 
to  be,  that  Mann  should  pay  the  amount,  that  shall  thus  be 
found  due  to  the  plaintiff,  after  the  deductions  aforesaid,  out  of 
the  purchase  money  received  by  him  from  Fuller,  if  sufficient 
shall  have  been  received  for  this  purpose,  together  with  interest 
upon  the  sums  so  received  ;  and  that  there  ought  to  be  a  decree 
against  Fuller  for  any  deficiency  in  the  amount  due  to  the  plain- 
tiff, not  paid  by  Mann  ;  for  which  also  there  is,  and  ought  to  be, 
as  a  part  of  the  unpaid  purchase  money,  a  lien  on  the  land  in 
the  possession  of  Fuller. 

These  last,  however,  are  matters,  which  can  be  properiy 
adjusted,  when  the  cause  comes  before  the  Court  for  a  final  de- 
cree. At  present,  there  must  be  an  interlocutory  decree,  refer- 
ring it  to  a  master  to  examine  and  report  to  the  Court,  what 

1  See  JVr  V.  Alocbietft,  2  Coxe  R.  320.  S.  C.  2  Bro.  Ch.  R.  40Q,  which 
nema  to  have  proceeded  on  similar  prindpiea. 
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sum  upon  the  principles  above  stated  is  due  to  the  plaiDtiff,  with 
such  explanatory  remarks,  as  he  may  think  proper  to  bring  to 
the  view  of  the  Court  upon  the  suggestion  of  either  party. 

From  what  has  been  already  said,  the  Bill  will  ultimately, 
though  not  at  present,  be  dismissed  as  against  Adams.  But, 
from  all  the  circumstances  of  the  case  I  do  not  think,  that  he 
stands  in  a  predicament  to  be  entitled  to  costs;  for  he  has 
been  very  properly  made  a  party ;  and  indeed  he  has  been  so 
much  mixed  up  with  some  parts  of  the  transaction,  as  a  duxfadiy 
as  to  create  some  doubts,  if  he  was  wholly  ignorant  of  the  plain- 
tiff's equity. 

The  decree  was  as  follows : 

This  cause  coming  on  to  be  heard  upon  the  original  and  sup- 
plemental suit,  before  the  honorable  Joseph  Story,  Associate 
Justice  of  the  Supreme  Court  of  the  United  States,  and  the 
boDorable  John  Davis,  District  Judge  of  the  District  aforesaid, 
at  this  present  term,  in  the  presence  of  the  counsel  on  both 
sides.  Whereupon,  and  upon  debate  of  the  matter  and  hearing, 
the  defendants'  answers,  and  the  testimony  and  proofs  taken  and 
read  in  the  said  cause,  and  of  what  was  alleged  by  the  counsel 
on  both  sides,  the  said  Court  doth  think  fit,  and  doth  declare, 
that  there  is  full  proof  of  the  agreement  of  the  said  Flagg  and 
Mann,  for  the  purchase  of  the  right  and  title  of  the  said  Luther 
Richardson,  and  also  for  the  purchase  of  the  title  of  the  Frye 
heirs,  in  the  premises  on  joint  account,  as  in  the  said  bill  is  men- 
tioned ;  and  that  the  said  agreement  is  now  in  full  force,  it  never 
having  been  abandoned  by  the  voluntary  consent  of  both  of  the 
parties*  And  doth  further  declare,  that  at  the  time  of  the  said 
purchase,  from  the  said  Luther  Richardson  by  the  said  Flagg 
and  Mann  in  the  bill  mentioned,  the  said  Luther  was  seised  and 
possessed  of  an  equity  of  redemption  in  the  premises,  and  that 
the  said  Walker  and  Fisher  were  seised  and  possessed  of  the 
premises  in  mortgage,  and  not  of  an  absdute  irredeemable  estate 
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therein ;  and  that  the  said  Flagg  and  Mann  became  entitled  to 
the  equity  of  redemption  of  the  same,  under  and  in  virtue  of  the 
purchase  from  the  said  Luther  Richardson^  as  aforesaid.  And 
doth  further  declare,  that  the  purchases  subsequently  made  hj 
the  said  Mann  from  Walker  and  Fisher,  and  from  the  Frye 
heirs,  ought  to  be  deemed  in  equity  as  purcbaises  for  the  joint 
account  of  the  said  Flagg  and  Mann,  as  in  the  said  bill  is  men- 
tioned, and  not  for  the  sole  account  of  the  said  Mann  ;  and  that 
the  said  Flagg  is,  and  ought  now  to  be,  entitled  to  the  benefit 
of  a  moiety  of  the  said  purchases,  he  paying  and  allowbg  to  the 
said  Mann  one  moiety  of  the  moneys  paid,  and  costs  and  charges 
incurred  in  the  same  purchases.  And  doth  further  declare,  that, 
inasmuch  as  the  said  Mann  was,  at  the  time  of  the  sale  of  one 
moiety  of  the  premises  to  the  said  Adams,  fully  and  absolutely 
entitled  to  the  said  moiety,  in  his  own  right,  that  the  coDvey- 
ance  to  the  said  Adams  is,  and  ought  to  be,  deemed  free  from 
any  equity  of  the  said  Flagg  therein ;  but  that  the  said  Adams  is 
not,  under  all  the  circumstances,  entitled  to  any  costs.  And 
doth  further  declare,  that  the  said  Fuller  is,  and  ought  to  be, 
deemed  a  banajide  purchaser  for  a  valuaUe  consideration,  with- 
out notice  of  the  equity  of  the  said  Flagg  in  the  other  remaming 
moiety  of  the  premises,  and,  therefore,  is  entitled  to  hold  the 
same  free  of  any  equity  claim  and  lien  of  the  said  Flagg  therein, 
except  as  to  so  much  of  the  purchase  money  as  was  unpaid 
when  he  the  said  Fuller  had  full  notice  of  the  said  Flagg's 
equity  and  claim  to  the  premises,  as  the  same  equity  and  claim 
are  afl^ted  in  the  bill ;  for  all  which  it  is  hereby  declared,  that 
there  is  a  lien  on  the  premises  for  the  benefit  of  the  said  Flagg. 
And  doth  further  declare,  that  the  said  Mann,  in  the  said  sale  of 
the  premises  to  the  said  Fuller,  as  is  in  the  bill  mentioned, 
without  the  knowledge  or  consent  of  the  said  Flagg,  was  guilty 
of  a  wrong  and  constructive  fraud  upon  the  rights  and  equity  d* 
the  said  Flagg,  in  the  premises,  and  that,  therefore,  the  said 
Mann  b  primarily  liable  to  pay  over  to  the  said  Flagg  one 
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moiety  of  all  the  purchase  money,  for  which  the  premises  were 
soldy  after  deductiog  therefrom  one  moiety  of  the  several  sums 
paid  by  him  to  the  said  Walker  and  Fisher,  and  to  the  Frye 
heifs,  for  the  purchase,  assignment,  and  extinguishment  of  the 
interest,  right,  and  title  to  the  premises,  and  all  expenses  inci- 
dent thereto ;  together  with  interest  upon  the  same  moiety  of 
the  same  purchase  money,  from  the  time  when  the  same  was 
received ;  if  the  Master  shall,  under  all  the  circumstances^  re- 
port any  to  be  due.  And  the  Court  doth  order  and  decree, 
that  it  be  referred  to  Charles  Sumner,  Esq.  appointed  a  Master 
for  this  purpose,  to  take  an  account  of  all  the  moneys  received 
and  paid,  and  expended  in  the  premises ;  and  especially  to  take 
an  account  of  all  the  nopneys  paid  by  the  said  Mann,  for  the  pur- 
chases aforesaid,  and  the  expenses  incident  thereto.  And  also  of 
all  the  moneys  paid  by  the  said  Fuller  to  the  said  Mann,  and  the 
times  when  the  same  were  paid,  be. ;  and  whether,  and  at  what 
time,  he  had  notice  of  the  said  Flagg's  equity  and  right  in  the 
premises,  and  what  sums  now  remain  due  from  the  said  Fuller. 
And  the  Master  is  also  to  report  upon  all  other  matters  and 
things,  which  may  be  necessary  and  proper  to  carry  into  ftill 
effect  this  interlocutcMry  decree,  and  especially  in  regard  to  in* 
terest,  be.  be.  And  all  further  orders  and  decrees  are  reserved 
for  the  further  consideratio(i  of  the  Court. 


The  Schooner  Reeside,  Oilman  Stanley  and  another, 

Claimants. 

A  usage  or  castom  will  be  admitted  to  ascertain  the  nature  and  extent  of 
contracts,  not  arising  from  express  stipulations,  but  from  implications,  pre> 
sumptions,  and  acts  of  an  equivocal  character;  or  to  ascertain  the  true 
meaning  of  particular  words  in  a  given  instrument,  when  these  words 
have  various  senses.  But  it  will  not  be  admitted  to  control^  vurj,  or  con- 
tradict a  vFTitten  and  express  contract. 

0sU,  that  evidence  is  not  admiMible  to  vary  the  oooimoo  bill  of  lading,  by 
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which  the  goods  were  to  be  delivered  in  good  order  and  condition,  the 
ger  of  the  $ea$  only  excepted,  by  establishing  a  custom,  that  the  owners  of 
packet  vessels  between  New  York  and  Boston,  should  be  liable  only  for 
damage  to  goods  occasioned  by  their  own  neglect. 
Losses  by  <<  danger  of  the  seas  *'  are  such  as  are  of  an  extraordinary  natofe, 
or  arise  firom  irresistible  force,  which  cannot  be  guarded  against  by  the 
ordinary  exertions  of  human  skill  and  prudence.  The  mere  rolling  of  a 
vessel  by  a  cross  sea  is  not  such  a  danger. 

Libel  on  a  bill  of  lading  in  rem  for  damages  done  to  certain 
goods  shipped  on  a  voyage  from  New  York  to  Boston*  There  was 
a  special  claim  and  answer ;  and  the  decree  of  the  District  Cknirt 
was  in  favor  of  the  libellants ;  from  which  the  claimants  ap- 
pealed to  the  Circuit  Court. 

The  libel  in  substance  stated,  that  the  goods  in  question, 
nine  bales  of  carpeting  and  one  box  of  binding,  were  shipped  in 
good  order  and  condition  on  the  15th  of  August,  1836,  on  board 
the  schooner  Reeside^  owned  by  the  respondents,  and  of  which 
one  Mayo  was  then  master,  bound  from  New  York  to  Boston, 
and  were  "  to  be  delivered  in  the  like  good  order  and  condi- 
tion at  the  port  of  Boston,  the  danger  of  the  seas  only  excepted^ 
unto  Fowle  b  Brewer  (the  libellants),  or  to  their  assigns,  he  or 
they  paying  freight  for  the  same  nine  bales  and  one  box."  The 
gravamen  alleged  in  the  libel  was,  that  the  bales  of  carpeting 
were  greatly  damaged  and  injured  by  absorbing  a  great  quantity 
of  oil,  which  leaked  from  a  large  number  of  casks  of  oil,  near 
which  the  carpeting  was  improperly  stowed,  and  not  by  the  per- 
ils of  the  seas. 

The  answer,  after  contesting  negatively  the  allegations  of  the 
libel,  as  to  the  cause  of  loss,  except  as  to  one  bale  of  the  car- 
peting, for  the  damage  to  which  the  respondents  admitted  their 
liability,  and  after  affirming,  that  the  loss  sustained  was  by  the 
perils  of  the  seas,  and  by  the  extraordinary  rolling  of  the  schooner 
during  the  voyage,  by  reason  of  high  winds,  proceeded  in  the 
fourth  article  to  assert,  that  there  was  an  established  usage  or 
custom  of  the  packet  vessels,  engaged  in  trade  between  New 
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York  and  Boston,  "  that  the  ship  owners  should  see  the  mer- 
chandise, committed  to  them,  properly  secured  and  stowed, 
and,  that  being  done,  the  ship  owners  should  not  be  liable  to 
pay  for  any  damage  not  occasioned  by  their  neglect ;''  and  after- 
wards insisted  upon  the  benefit  of  this  usage  or  custom,  as  ex- 
empting them  from  liability  in  this  case,  except  for  the  one  bale 
above  referred  to*  An  exception  was  taken  to  this  article,  as 
being  incompetent  in  point  of  law  to  be  admitted  to  proof. 
This  exception  was  argued  separately,  before  proceeding  to  con- 
sider the  merits  of  the  case. 

C.  P.  and  B.  R,  Ouriis  for  the  libellants ;  and  P.  Spragtte 
and  JV.  Oray  for  the  respondents. 

Stort  J.  I  own  myself  no  friend  to  the  almost  indiscrimi* 
nate  habit,  of  late  years,  of  setting  up  particular  usages  or  cus- 
toms in  almost  all  kinds  of  business  and  trade,  to  control,  vary, 
or  annul  the  general  liabilities  of  parties  under  the  common  law, 
as  well  as  under  the  commercial  law.  It  has  long  appealed  to 
me^  that  there  is  no  small  danger  in  admitting  such  loose  and 
inconclusive  usages  and  customs,  often  unknown  to  particular 
parties,  and  always  liable  to  great  misunderstandings  and  misin- 
terpretations and  abuses,  to  outweigh  the  well-known  and  well- 
settled  principles  of  law.  And  I  rejoice  to  find,  that,  of  late 
years,  the  courts  of  law,  both  in  England  and  in  America,  have 
been  disposed  to  narrow  the  limits  of  the  operation  of  such 
usages  and  customs,  and  to  discountenance  any  further  exten- 
sion of  them.  The  true  and  appropriate  office  of  a  usage  or 
custom  is,  to  interpret  the  otherwise  indeterminate  intentions  of 
parties,  and  to  ascertain  the  nature  and  extent  of  their  con- 
tracts, arising  not  from  express  stipulations,  hut  fix>m  mere  im- 
plications and  presumptions,  and  acts  of  a  doubtful  or  equivocal 
character.  It  may  also  be  admitted  to  ascertain  the  true  mean- 
ing of  a  particular  word,  or  of  particular  words  in  a  given  instru- 
ment, when  the  word  or  words  have  various  senses,  some  com- 
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moD,  some  qualified,  and  some  technical,  according  to  the 
subject-matter,  to  which  they  are  applied.  But  I  apprebeodj 
that  it  can  never  be  proper  to  resort  to  any  usage  or  custom  to 
control  or  vary  the  positive  stipulations  in  a  written  contract, 
and,  a  fortiori^  not  in  order  to  contradict  them.  An  express 
contract  of  the  parties  is  always  admissible  to  supersede,  or 
vmry,  or  control,  a  usage  or  custom ;  for  the  latter  may  always  be 
waived  at  the  will  of  the  parties.  But  a  written  and  exjwess 
contract  cannot  be  controlled,  or  varied,  or  contradicted  by  a 
usage  or  custom ;  for  that  would  not  only  be  to  admit  parol 
evidence  to  control,  vary,  or  contradict  written  contracts ;  but  it 
would  be  to  allow  mere  presumptions  and  implications,  pro- 
perly arising  in  the  absence  of  any  positive  expressions  of  inten- 
tion, to  control,  vary,  or  contradict  the  most  formal  and  delibe- 
rate written  declarations  of  the  parties. 

Now,  what  is  the  object  of  the  present  asserted  usage  or  cus- 
tom ?  It  is  to  show,  that,  notwithstanding  there  is  a  written  con- 
tract (the  bill  of  lading),  by  which  tbe  owners  have  agreed  to 
deliver  the  goods,  shipped  in  good  order  and  condition,  at  Boston, 
the  danger  of  the  seas  only  excepted ;  yet  tbe  owners  are  not 
to  be  held  bound  to  deliver  them  in  good  order  and  condition, 
although  the  danger  of  the  seas  has  not  caused  or  occasioned 
their  being  in  bad  condition,  but  causes  wholly  foreign  to  sucb 
a  peril.  In  short,  the  object  is,  to  substitute  for  the  express 
terms  of  the  bill  of  lading  an  implied  agreement  on  tbe  part  of 
tbe  owners,  that  they  shall  not  be  bound  to  deliver  the  goods  in 
good  order  or  condition ;  but  that  they  shall  be  liable  only  for 
damage  done  to  the  goods  occasioned  by  their  own  neglect.  It 
appears  to  me,  that  this  is  to  supersede  the  positive  agreement 
of  the  parties ;  and  not  to  construe  it.  The  exception  must, 
therefore,  be  sustained. 

At  a  subsequent  day  the  cause  came  on  to  be  beard  upon 
the  depositions  and  other  proofs.  Tbe  important  lacts  are  em- 
bodied in  the  opinion  of  the  Court. 
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Stort  J.  The  only  remainiDg  question,  then,  is  whether 
the  damage  to  the  goods  in  this  case  has  been  occasioned  by  the 
danger  of  the  seas,  for  there  is  no  dispute  as  to  the  fact  of  the 
actual  damage.  I  am  not  satisfied,  that  there  was  any  bad 
stowage  in  this  case ;  though  it  does  appear  to  me,  that,  consider- 
ing the  nature  of  the  principal  cargo  (two  hundred  barrels  of 
oil),  it  would  have  been  very  fit  and  proper  to  have  stowed  the 
carpeting  in  a  more  prudent  manner,  in  some  other  part  of 
the  vessel.  I  cannot  attribute  the  damage  in  this  case  tp  any 
danger  of  the  seas.  It  seems  to  me,  that  the  weather  was  not 
worse  than  what  must  ordinarily  be  expected  to  be  encountered 
in  such  a  voyage ;  and  the  rolling  of  the  vessel  by  a  cross  sea  is 
an  ordinary  incident  to  every  voyage  upon  the  sea.  The 
phrase  ^*  danger  of  the  seas,"  whether  understood  in  its  most 
limited  sense,  as  importing  only  a  loss  by  the  natural  accidents 
peculiar  to  that  element ;  or  whether  understood  in  its  more  ex- 
tended sense,  as  includmg  inevitable  accidents  upon  that  element, 
must  still,  in  either  case,  be  clearly  understood  to  include  only 
such  losses  as  are  of  an  extraordinary  nature,  or  arise  from  some 
irresistible  force,  or  some  overwhelming  power,  which  cannot 
be  guarded  against  l^y  the  ordinary  exertions  of  human  skill 
and  prudence.'  It  is  scarcely  necessary  to  do  more  upon  such 
a  subject  than  to  refer  to  the  cases  collected  on  this  bead  by 
Lord  Tenterden  in  his  Treatise  on  Shipping  (Abbott  on  Shipp. 
p.  3,  ch.  4,  ^  1 — 8),  and  by  Mr.  Chancellor  Kent  in  his  learned 
Commentaries  (3  Kent.  Com.  299,  300  (3d  edit.)  and  note) ; 
id.  216,  217. 

There  is  no  evidence  in  the  present  case,  which  satisfies  my 
mind,  that,  if  the  oil  had  been  properly  coopered  and  properly 
stored,  the  rolling  of  the  vessel  m  the  manner  stated  would  have 


>  See  Story  on  Bailm.  §  519  to  §  585.  2  Marsh,  on  Insor.  ch.  12,  §  1, 
p.  4S7, 492.  Abbot  on  Shipp.  PL  3,  ch.  4,  §  1.  3  Kent  Oomin.  Leet 
ti'i  p.  316  (dd  edit).    Id.  217.    JBttwl  v.  ^uMetf,  10  Joho.R.]. 
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produced  any  such  daioage,  as  occurred  ia  this  case.  It  is  re- 
markable, that  none  of  the  witnesses^  who  have  been  aocustomed 
to  carry  oil  on  similar  voyages,  speak  of  any  damage  having 
occurred  under  like  circumstances  from  the  mere  rolling  of  the 
vessel  in  a  cross  sea,  or  indeed  of  any  damage  at  all. 

But  the  evidence  does  establish  to  my  mind  most  conclusively, 
that  the  casks  of  oil  were  in  very  bad  order,  and  very  impro- 
perly coopered,  when  they  were  shipped  ;  and  that  the  whole 
damage  was  occasioned  by  the  uncommon  leakage  i]x>m  the 
casks,  arising  from  their  bad  condition  when  shipped.  If  the 
casks  had  been  shipped  in  proper  order,  it  is  incredible,  that  the 
leakage  should  have  been  so  extraordinary,  especially  when  it 
abundantly  appears,  that  the  rolling  of  the  vessel  was  for  &  shwt 
time,  and  did  not  start  any  of  the  casks  fiom  their  wiginal  position. 
The  appearance  of  the  casks,  upon  their  being  landed  at  Boston, 
struck  one  of  the  most  favorable  of  the  respondent's  witnesses 
(Capt.  Nichols)  with  great  surprise,  and  produced  an  inquiry 
on  his  part,  whether  they  were  in  good  order,  when  taken  on 
board.  To  which  the  reply  of  the  mate  was,  that  they  were. 
But  Capt.  Nichols  said,  that  the  hoops  were  loose,  more  than 
usual,  and  that  he  does  not  know,  whether  they  were  properly 
coopered  or  not. 

It  is  true,  that  the  New  York  witnesses,  who  did  the  work 
under  the  principal  cooper  in  that  port,  express  a  positive  opin- 
ion, that  the  casks,  when  shipped,  were  well  coopered  and  in 
good  order;  and  that  they  did  all  the  necessary  cooperage. 
But  though  they  are  competent  witnesses,  it  is  impossible  to 
wink  out  of  sight,  that  they  stand  in  a  position  somewhat  pecu- 
liar, and  under  influences  not  wholly  without  a  bearing  upon  the 
cause.  They  come  to  purge  themselves  and  their  employer 
from  the  imputation  of  gross  neglect  in  the  discharge  of  duty. 

On  the  other  band  the  Boston  witnesses  are  in  an  entirely 
different  predicament,  and  disconnected  ih>m  all  influences, 
which  can  fairly  be  supposed  to  disturb  their  judgment.     They 
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also  speak,  not  to  matters  of  opinion  merely,  but  to  facts  also. 
They  not  only  declare,  in  the  most  unequivocal  terms,  that  the 
casks  were  in  very  bad  order,  when  they  were  unladen  in  Bos- 
ton ;  and  that  they  did  not,  with  the  exception  of  three  or  four, 
bear  any  marks  of  having  been  recently  coopered,  and  that,  in 
their  judgment,  they  bad  not  from  their  appearance  been  re- 
cently coopered,  but  were  a  lot  long  put  up  ;  but  they  state  the 
fact,  that  they  were  obliged  to  cooper  a  large  number  of  them, 
when  miladen,  on  account  of  their  bad  leaking  at  the  time.     In- 
deed, the  leakage  was  so  great,* that  out  of  one  lot  of  fifty  casks 
belonging  to  Mr.  Brown  (one  of  the  shippers),  he  stated,  that 
one  hundred  and  thirty-four  gallons  and  a  half  of  oil  had  actually 
leaked  out  during  this   very  short  voyage;    and  the  whole 
testimony  shows,  that  the  vessel  was  not  even  subjected  to  a 
heavy  cross  sea  for  more  than  an  hour  or  two.     If,  indeed,  un- 
der the  circumstances  testified  to,  the  rolling  of  the  vessel  from 
the  cross  sea  could  have  occasioned  so  much  leakage,  it  would 
be  difficult  to  satisfy  my  mind,  that  there  was  not  grossly  im- 
proper stowage  ;  for  it  would  be  impossible  to  treat  it  as  a  peril 
of  the  sea,  which  could  not  have  been  avoided  by  the  ordinary 
exercise  of  human  prudence  and  skill. 

There  is  a  most  significant  circumstance  in  the  evidence, 
established,  as  I  think,  beyond  all  reasonable  controversy,  which 
shows,  that  Capt.  Mayo,  the  master  of  the  Reeside,  took  the 
same  view  of  this  matter,  recenti  facto.  It  seems,  that  Mr. 
Brown  had  procured  insurance  on  his  shipment  of  oil ;  and  find- 
ing, on  the  arrival,  that  the  oil  was  in  such  very  bad  order,  and 
that  there  had  been  such  an  extraordinary  leakage,  be  applied 
to  Capt.  Mayo  to  ascertain,  what  had  been  the  weather  during 
the  voyage,  so  as  to  know,  whether  he  might  claim  the  loss  from 
the  underwriters,  as  arising  from  the  perils  of  the  seas.  Capt. 
Mayo,  with  a  knowledge  of  his  object,  so  far  from  encouraging 
any  hope  of  this  sort,  explicitly  stated,  "  that  he  bad  had  a 
very  good  passage,  and  a  blow  only  for  an  hour  or  two." 
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Mr.  Ellison  (a  clerk  in  the  store  of  the  libetlants),  has  given 
a  statement,  which  entirely  corroborates  that  of  Mr.  Brown,  if 
indeed  it  should  be  thought  to  require  (as  I  do  not  think  it 
does)  any  corroboration.  He  also  bad  a  conversation  with 
Capt.  Mayo  respecting  the  damage  done  to  the  carpeting,  and 
said  to  him,  that  it  could  not  have  arisen  from  the  perils  of  the  sea^ 
because  there  had  been  good  weather ;  to  which  Capt.  Mayo 
assented,  as  he  did  to  the  additional  statement  by  the  witness, 
that,  if  the  libellants  had  been  insured,  they  could  not  have  recov- 
ered of  the  underwriters.  And  Capt.  Mayo  then  added,  ^'  that  if 
the  port  warden  gave  them  a  certificate,  that  the  goods  were 
pfoperiy  stowed,  they  were  not  liable  to  pay  for  damage ;  other- 
wise they  were." 

There  is  another  fact,  which,  I  cannot  but  think,  adds  no  in<- 
considerable  strength  to  the  case  tor  the  libellants.  It  is,  that 
the  carpeting  was  folded  and  pressed  by  a  power  press  in  the 
bales  in  so  close  a  manner,  that  unless  the  leakage  was  to  a 
very  extraordinary  extent,  the  oil  never  could  have  penetrated 
farther  than  through  the  external  folds  or  than  through  the  mere 
edges  of  the  hales ;  whereas  in  fact  it  penetrated  or  was  absorbed 
through  the  edges  of  every  successive  fold  of  the  carpeting  (the 
bales  of  carpeting  being  stowed  on  their' ends)  to  the  depth  of 
from  six  to  eighteen  inches.  This  circumstance  demonstrates, 
not  only,  that  the  leakage  was  very  great,  but,  that  the  carpet- 
ing was  exposed  to  the  action  of  the  oil  for  a  considerable  length 
of  time. 

Upon  the  whole,  after  examining  the  testimony,  I  am  fully 
satisfied,  that  the  injury  did  not  arise  from  the  dangers  of  the  seas^ 
properly  so  called,  but  from  the  oil  not  being  properly  coopered 
and  shipped  in  good  order ;  and,  therefore,  the  libellants  have 
maintained  their  libel;  and  the  decree  of  the  District  Court 
ought  to  be  affirmed  with  costs.  It  has  been  suggested,  that 
this  case  is  of  great  importance  to  the  packet  ship  interest.  It 
may  be  so.    But  in  my  judgment  it  is  quite  as  important  to  the 
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shipping  interest.  And  if  packet  owners  could,  under  circum- 
stances  like  the  present,,  escape  from  responsibility  for  like 
losses,  it  would  be  in  the  highest  degree  mischievous  to  the  best 
interests  of  trade  and  navigation.  No  honorable  merchant,  tol- 
erably attentive  to  his  own  -interest,  ought  to  be  willing  to  risk 
his  goods  upon  any  voyage,  unless  he  can  have  some  adequate 
security  against  losses  of  so  serious  a  nature.  It  would  be  to 
hold  out  to  packet  masters  a  premium  for  indifference,  or  care- 
lessness, or  want  of  vigilance  in  protecting  the  shipments  con6ded 
to  their  care.  I  cannot  but  deem  every  relaxation  of  the  conn 
mon  law  in  relation  to  the  duues  and  responsibilities  of  the 
owners  of  carrier  ships  to  be  founded  in  bad  policy,  and  detri- 
mental to  the  general  interests  of  commerce. 

The  decree  of  the  District  Court  is  affirmed  with  costs. 


United  States  in  Erbob, 

V. 

"William  Pearce  Jb.  anb  anotheb. 

The  Act  of  Congress  of  1822,  ch.  107,  provides,  that  whenever  the  emcJla- 
ments  of  certain  collectors  of  the  castoms  "  shall  exceed  ^^,000  in  any 
ooe  year,  A«.  the  excesB  shall  in  every  such  case  be  paid  into  the  treasory 
of  the  United  States."  The  defendant  was  collector  of  the  port  of 
Gloucester,  and  was  removed  from  office  Jaly  29th,  1829.  From  Janu- 
ary Ist  of  the  same  year  to  the  day  of  his  removal,  he  had  received  for 
salary,  fees,  and  commissions  $3,457  83 ;  the  excess  of  this  over  $3,000, 
after  deducting  certain  legal  expenses,  he  paid  to  the  treasury  of  the  United 
States.  Held;  that  all  the  fees  and  commissions  received  by  the  collector 
are  to  be  deemed  to  be  received  for  his  own  use,  until  they  exceed  the 
maximnm  amount  of  $d,000 ;  that  the  defendant  was,  therefore,  abso- 
lutely entitled,  in  his  own  right,  to  the  fees  and  emoluments  of  office,  not 
exceeding  $3,000,  received  daring  the  seven  months  preceding  his  re- 
moval, although  he  did  not  continue  in  office  a  whole  year  from  January 
1st ;  and  that  the  year  of  his  successor  in  office  commenced  on  the  day  of 
his  appointment,  and  ended  with  the  same  day  in  the  succeeding  year. 
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Debt  by  the  United  States  upon  the  official  bond  of  the  col- 
lector of  the  port  and  district  of  Gloucester,  in  Massachusetts. 
Plea,  non  est  factum.  At  the  trial  the  jury  found  a  verdict  for 
the  plaintifl^  for  the  sum  of  $1,157  67,upon  which  judgment  was 
rendered  in  the  District  Court  of  Massachusetts  District  in  favor 
of  the  plaintiffs.  There  was  a  bill  of  exceptions  taken  at  the 
trial  by  the  plaintiffi,  upon  which  the  present  writ  of  error 
was  brought.* 

From  that  bill  of  exceptions  it  appeared,  that  the  defendant, 
William  Pearce,  (the  time  of  whose  appointment  did  not  appear) 
was  collector  of  the  customs  for  the  port  of  Gloucester,  in  1829, 
and  was  removed  from  that  office,  by  the  President,  on  the  29th 
of  July  of  the  same  year.     Between  the  1st  day  of  January  of  the 
same  year  and  the  day  of  his  removal  from  office,  he  had  received, 
for  salary,  fees  and  commissions,  the  sum  of  $3,457  83,  of  which 
$144  70  was  for  salary,  $473  35  for  fees,  and  $2,839  78  for 
commissions.     From  this  aggregate  sum  there  was  deducted  the 
sum  of  $216  62  for  official  expenses  during  that  period,  and  the 
sum  of  $241  21  paid  over  by  Pearce  to  the  Treasurer  of  the 
United  States.     The  balance,  $3,000,  Pearce  claimed  a  right 
to  retain  as  the  maximum  compensation  for  his  services  for  the 
year  1829.     The  United  States  allowed  to  Pearce  the  sum  of 
$1,736  41,  the  maximum  compensation  from  the  1st  of  Jan- 
uary, 1829,  to  the  time  of  his  removal  from  office,  and  insisted 
upon  their  right  to  the  balance  ($1,263  28).     And  the  District 
Attorney,  at  the  trial,  accordingly  prayed  the  District  Judge  so 
to  instruct  the  jury ;  which  instruction  the  District  Judge  re- 
fused to  give ;  and  instructed  the  jury,  that  Pearce  had  a  right, 
by  law,  to  retain  the  whole  of  the  said  sum  of  $3,000  for  bis 
compensation  from  the  1st  of  January,  1829,  to  the  day  of  his 
removal  from  office;  and  the  jury,  accordingly,  in  their  verdict 
disallowed  this  claim  of  the  United  States. 

J.  Miltsy  District  Attorney  for  the  United  States ;  JR.  Choate 
for  the  defendant. 
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Stort  J.  The  only  question,  arising  upon  this  wiitof  enor, 
is  upon  the  mstruction  given  to  the  jury  by  the  learned  Judge 
of  the  Dbtrict  Court,  as  set  forth  in  the  bill  of  exceptions.  The 
question^  then,  is,  whether  this  instruction  b  correct  in  point  of 
law ;  and  the  solution  of  it  depends  upon  the  true  interpretation 
of  the  statutes  of  the  United  States  upon  this  subject.  The 
only  statutes  upon  this  subject  are  the  statute  of  1799,  ch.  1S9, 
^  2,  and  the  statute  of  1822,  ch.  107.  The  former  statute 
provides  ix  the  payment  to  the  collectors  of  the  customs  of  cer* 
tain  fees  and  emoluments  for  their  own  use,  the  fees  to  arise 
fifom  certain  specified  official  acts  and  papers,  and  the  emolu- 
ments to  arise  from  a  certain  specified  per  centage  on  all  moneys 
received  by  them  on  account  of  duties  on  goods  imported,  and 
on  the  tonnage  of  ships  and  vessels.  And,  in  addition  to  the 
allowances  above  mentioned,  it  further  provides,  that  certain  col- 
lectors (among  whom  is  the  collector  of  the  port  of  Gloucester), 
shall  be  annually  paid  the  sum  of  $250.  In  another  section  it 
further  provides,  that,  when  a  collector  shall  die,  or  resign,  the 
commissions,  to  which  he  would  have  been  entitled  on  the  receipt 
of  the  duties  bonded  by  him,  shall  be  equally  divided  between 
him,  or  his  personal  representative,  and  his  successor,  whose 
duty  it  shaU  be  to  collect  the  same. 

It  is  very  clear,  that,  under  this  statute  all  the  fees  and  emolu* 
ments  (exclusive  of  the  salary,  which  would  be  governed  by 
other  principles),  actually  received  by  any  collector,  during  his 
continuance  in  office,  would  belong  to  him  for  his  own  use,  not* 
withstanding  his  subsequent  removal  fix>m  office  within  the  same 
official  year.  And  unless  the  statute  of  1822,  ch.  107,  has 
made  some  different  provision,  changing  this  result,  it  is  equally 
dear,  that  the  United  States  have  no  title  to  demand  the  bal- 
ance, which  they  now  seek  to  recover  from  Pearce,  the  collector. 
We  are,  therefore,  driven  to  the  consideration  of  this  last  statute. 
After  having  limited,  in  the  8th  section,  the  emoluments  of  the 
collectors  of  the  ports  of  Boston,  New  York,  Philadelphia,  Bal- 
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timore,  Charleston,  Savannaby  and  New  Orleans,  to  a  oeitain 
sum,  the  statute  proceeds,  in  the  9th  section,  to  provide,  ^^  that 
whenever  the  emoluments  of  any  other  collectors  of  the  customs 
shall  exceed  $3,000,  in  any  one  year,  after  deducting  therefrom 
the  necessary  expenses  incident  to  his  office  in  the  same  year, 
the  excess  shall,  in  every  such  case,  be  paid  into  the  treasury  of 
the  United  States."  Now,  in  point  of  fact,  Pearce  has  paid  all 
the  excess  over  the  $3,000,  received  by  him  in  the  year  1829, 
into  the  treasury  for  the  use  of  the  United  States.  So  that,  in  a 
literal  sense,  he  has  complied  with  the  very  terms  of  the  act. 

But  the  argument  for  the  United  States  is,  that  the  $3,000 
is  intended  by  the  statute  as  the  maximum  compensation  fx 
the  services  of  the  collector  for  the  whole  year ;  and  that  con- 
sequently, if  he  serves  only  for  a  part  of  the  year,  he  is  entitled 
at  most  only  to  a  compensation  pro  rata  for  the  proportionate 
period,  less  than  a  year,  of  his  services.  Now,  assuming  the  first 
branch  of  the  argument  to  be  true  in  a  general  sense,  there  is 
nothing  in  the  statute,  which  sustains  the  latter  dependent  branch, 
and  authorizes  a  pro  raid  compensation  for  the  services  of  the 
collector  for  a  part  only  of  the  year.  If  he  is  entitled  to  such 
compensation,  it  is,  because  an  equity  is  superinduced  upon  the 
statute,  not  comprehended  by  its  terms,  or  its  professed  objects, 
but  flowing  from  the  general  principles  of  natural  justice.  On 
the  other  hand,  if  we  are  to  construe  the  language  of  the  statute 
according  to  the  natural  import  of  the  words,  as  founded  upon, 
and  not  superseding  the  provisions  of  the  same  act,  there  is 
no  necessity  for  any  such  superinduced  equity.  All  the  fees 
and  commissions,  received  by  the  collector,  are  to  be  deemed  to 
be  received  for  his  own  use,  until  they  exceed  the  maximum 
amount  of  three  thousand  dollars ;  and  the  excess  only,  after- 
wards received,  belongs  to  the  government.  So,  that  until  be 
has  received  $3,000,  whatever  he  receives  is  for  his  own  sole 
use  without  farther  account ;  and  there  is  not  a  word  in  the 
statute,  which  justifies  the  coiiclusion,  that,  what  he  has  received 
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prifnarily  for  his  own  use,  is  afterwards,  by  any  subsequent 
events,  to  be  treated  as  received  for  the  use  of  the  government. 
The  language  of  tlie  statute  forbids  any  such  interpretation.  It 
declares,  that  the  excess  beyond  tbe  maximum  amount,  and  not 
any  portion  received  below  that  sum,  shall  belong  to  the  United 
States.  The  right,  or  trust,  attaches,  to  the  excess,  and  not  to 
the  whole  sum  received. 

If  tbe  argument  be  well  founded,  then,  if  Pearce  had  received 
during  his  continuance  in  office  only  $500,  for  his  salary,  fees, 
and  emoluments ;  and  afterward  bis  successor  in  office  had  re- 
ceived  $2,500  before  the  close  of  the  same  year  (1829),  Pearce 
would,  nevertheless,  have  been  entitled  to  one  moiety  of  the 
$3,000;  that  is  to  say,  $1,000  beyond  the  fees  and  commis- 
sions, which  accrued  during  the  time,  in  which  he  was  collector. 
Such  a  doctrine  has  never  been  maintained  in  any  judicial  tribu- 
nal ;  and,  I  presume,  has  never  yet  been  asserted  by  the  gov- 
ernment. For,  in  effect,  it  would  be  to  transfer  from  the  col- 
lector for  the  time  being  the  fees  and  emoluments,  given  to  him 
by  the  very  terms  of  the  statute  of  1799,  eh.  23,  to  another 
person,  who  was  not  the  collector,  when  those  fees  and  commis- 
sions accrued.  But,  let  us  put  the  case  a  little  finther,  and  sup- 
pose, that  the  new  collector,  after  havjng  thus  received  $2,500 
in  the  year  1829,  should,  during  the  residue  of  his  first  official 
year  up  to  the  time  when  his  predecessor  was  removed,  and  he 
was  appointed  in  his  stead,  have  received  only  $500  more ; 
then  be  would  be  entitled,  according  to  the  strict  terms  of  the 
law,  to  retain  the  $500  for  himself.  But,  according  to  the  ai^ 
gument,  he  would  be  entitled  to  tbe  $3,000,  subject  to  the  de- 
duction of  the  $1,000  belonging  to  his  predecessor;  that  is  to 
say,  he  would  be  entitled  to  $2,000  only.  Surely  this  cannot 
be  a  safe  or  just  interpretation  of  the  statute.  ,     . 

Again ;  suppose  Pearce,  before  his  removal  from  office,  had 
received  for  salary,  fees,  and  commissions  $2,500  only.  In  such 
a  case  there  would  be  no  excess  received  by  him  while  in  office. 
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in  aoy  one  year ;  and,  under  such  circumstances,  the  terms  of  the 
statute  would  not  reach  hb  case.  He  would  be  entitled  to  re- 
Uin  the  $2,500.  Why  ?  Because  the  statute  of  1799,  ch.  23, 
the  only  one,  which  gives  him  the  right,  gives  the  fees  and 
emoluments  to  him  for  bis  own  use,  as  soon  as  they  accrue. 

The  truth  is,  that  the  statute  of  1799,  ch.  23,  (and  in  this  re- 
spect it  stands  wholly  untouched  and  unrepealed),  gives  to  the 
collector  fees  and  commissions  for  certain  acts  and  services  per- 
formed officially  by  him,  as  a  compensation  therefor.  When 
the  services  are  performed,  and  not  till  then,  the  right  attaches ; 
and  all  that  the  act  of  1822,  ch.  107,  professes  to  do,  is  to  limit 
the  aggregate  amount  of  those  fees  and  commissions  (together 
with  the  fixed  salary)  to  the  maximum  of  $3,000,  and  to  make 
the  excess,  received  by  the  collector,  a  trust  fund  for  the  United 
States.  This  is  the  natural  and  appropriate  meaning  of  the 
language.  But  the  argument  for  the  United  States  would  give 
the  fees  and  commissions,  in  many  cases,  not  to  the  collector, 
who  performed  the  services ;  but  to  another  cdlector,  by  whom 
they  had  not  been  performed.  And  this  not  only  in  the  case  of 
a  vacancy  by  a  voluntary  act  of  the  collector,  such  as  his  resig- 
nation, and  the  case  of  a  vacancy  by  inevitable  accident,  as  his 
death  ;  but  also  in  case  of  a  vacancy  occasioned  by  the  direct 
power  of  the  Executive  in  removing  him  fiom  office.  So,  that 
the  collector,  who  has  home  the  burthen,  and  performed  the 
service,  is  to  yield  up  his  rights,  not  to  the  government,  as  a 
case  of  excess,  but  to  his  fortunate  and  unburthened  successor. 
Well  might  he  exclaim  m  such  a  case,  in  the  language  of  the 
poet,  on  another  occasion,  Sic  vot  non  vobit.  Has  fed  trentcu- 
ias ;  iulii  alter  honares. 

Besides ;  m  my  judgment,  the  true  interpretation  of  the  stat- 
ute applies,  and  can  apply,  in  its  language  only  to  one  and  the 
same  collector.  The  words  are,  ^'  whenever  the  emoluments  of 
any  other  collector  shall  exceed  $3,000  in  any  one  year,  the 
excess  shall,  in  every  such  case,  be  paid  into  the  treasury.'' 
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The  statute  does  not  look  to  the  case  of  two  difieient  collectors 
within  any  one  year,  or  join  them  together  for  any  period  of  a 
year.  When  does  the  year  of  any  collector  begin  and  end  in 
the  sense  of  the  statute  ?  Plainly,  in  my  judgment,  it  begins  on 
the  day  of  his  appointment,  and  ends  with  the  same  day  of  the 
succeeding  year.  It  has  nothing  to  do  with  the  beginning  or  end 
of  the  official  year  of  his  predecessor,  or  with  that  of  the  calen- 
dar year.  If  the  statute  meant,  what  the  argument  supposes, 
its  language  would  have  been  very  difierent.  It  would  have 
declared,  that  the  emoluments  of  the  collector  or  collectors  of 
any  other  port  shall  not,  in  the  aggregate,  exceed  in  any  one 
year,  calculated  from  the  1st  day  of  January  and  to  the  31st 
day  of  December  of  the  same  year,  the  sum  of  $3,000 ;  and 
when  there  shall  be  more  than  one  collector  of  the  same  port  in 
any  one  year,  the  emoluments  of  the  whole  year  shall  be  appor- 
tioned among  them  pro  raid,  according  to  their  respective  terms 
of  service.  Now,  this  is  the  true  scope  of  the  argument ;  and 
upon  the  slightest  examination  it  is  apparent,  that  it  is  not  pos- 
sible, by  any  straining  of  language,  to  bend  the  words  of  the 
statute  to  such  an  import.  In  short,  the  Court  would  be  mak- 
ing a  new  statute,  instead  of  construing  an  old  statute,  by  such  an 
interpretation.  I  am  not  bold  enough  to  undertake  such  an  en- 
terprise. It  may  be,  that  there  would  be  more  wisdom  in  such  a 
provision,  than  there  is  in  the  existing  law  (though  it  may  well 
be  doubted).  But  that  is  a  matter  for  the  consideration  of  Con- 
gress, and  not  for  Courts  of  Justice. 

The  case  of  a  commission  merchant,  who  is  to  receive  a  com- 
pensation for  selling  goods  at  a  given  per  centage,  not  to  exceed 
in  the  whole  a  given  sum,  which  has  been  put  by  the  District 
Attorney,  is  certainly  very  much  in  point.  But  it  is  only  chang- 
ing the  actors,  and  not  the  drama.  It  is  the  argument  of  idem 
ad  iekm,  resolving  itself  into  the  old  maxim  of  antiquity,  Hit 
agU  exemplum  /i/em,  quod  lite  reeohit. 

Upon  the  whole,  my  opinion  is,  that  by  the  statute  the  col- 
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leotor,  who  receives,  while  in  office,  the  iees  and  emolumeots  of 
bis  office,  not  exceeding  $3,000,  is  absolutely  entitled  to  them 
in  his  own  right,  whether  he  continues  in  office  during  the  whole 
year  or  not*  The  judgment  of  the  District  Court  is,  tbetefiore, 
affirmed. 


United  States  v.  Alfred  Cassedt  and  others. 

To  sustain  an  indictment  for  an  endeavor  to  commit  a  revolt  under  the  Act 
of  Congress  of  1836,  ch.  40,  §  2,  a  confederacy  or  combination  most  be 
shewn  between  two  or  more  of  the  seamen,  to  refuse  to  do  farther  doty 
on  board  the  ship,  and  to  resist  the  lawful  commands  of  the  officers. 

The  contract  of  seamen  for  the  voyage  is  not  suspended  or  extinguished  by 
the  death,  removal,  or  resignation  of  the  original  master ;  but  they  are 
boond  to  perform  the  Voyage  nnder  any  person,  who  is  lawfully  eabslitiifed 
Vk  his  stead. 

If  a  person,  substituted  as  master,  be  grossly  incompetent  to  the  duties  of 
his  station,  from  want  of  skill  or  bad  habits,  or  profligate  and  cruel  beha- 
vior, the  seamen  may  be  justified  in  refusing  to  do  duty,  or  to  remain  by 
the  ship. 

Indigtkent  for  an  endeavor  to  commit  a  revolt  on  board  of  the 
ship  Amethyst,  on  the  high  seas,  agamst  the  Act  of  1835,  cfa. 
40,  ^  2.    Plea  the  general  issue. 

At  the  trial  it  appeared  in  evidence,  that  the  Amethyst  waa 
an  American  ship,  registered  in  New  Bedford.  She  sailed  from 
thence  on  a  whaling  voyage  in  the  Pacific  in  August  1836,  under 
th,e  command  of  Capt.  Warren  Howland.  In  consequence  of 
ill-health,  Capt.  Howland  was  obliged  to  leave  the  ship  at  St. 
Helena,  ia  January,  1837,  and  with  the  advice  of  the  American 
consul  at  that  port,  he  appointed  the  chief  mate  to  the  command 
ibr  the  residue  of  the  voyage.  The  crew,  upon  receiving  infor- 
mation of  the  substitution  of  the  mate  to  the  comoiand,  reftised 
to  do  any  further  duty  on  board,  although  the  mate  was  expe- 
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rieneed,  and  they  were  urged  to  do  so  by  the  consuL  0&  the 
next  day,  Capt.  Howland  and  the  consul  went  on  board  and 
examined  the  crew  separately.  The  defendants,  Cassedy, 
Bowditch  and  Jenkins  stiU  persbted  in  their  refusal ;  and  said 
they  did  not  like  to  proceed  on  the  voyage,  with  the  mate  as 
master*  They  were  then  taken  on  shore,  and  put  into  prison* 
Two  days  afterwards  the  consul,  together  with  two  Americaii 
masters,  went^on  board  to  persuade  the  crew  to  go  to  sea.  The 
mate,  by  direction  of  the  consul,  ordered  the  ahip  to  be  got 
under  weigh  for  sea.  Half  of  the  crew  refused  at  6rst ;  but 
finally  all  of  them  then  on  board,  except  the  defendants,  Allen, 
Kmg  and  Hopp  consented.  These  three  last  were  then  also 
sent  on  shore,  and  put  in  prison  with  the  others,  who  had  been 
put  in  prison  two  days  before.  The  ship  afterwards  proceeded 
to  sea  without  them ;  and  they  were  sent  home  in  another  Amei^ 
kan  ship,  (he  Octavia,  for  trial,  and  arrived  at  New  Bedford. 

Stort  J.  In  summing  up  to  the  jury  said  :  Upon  the  facts 
slated  in  the  evidence,  which,  indeed,  is  not  in  its  general  bear* 
ing  disputed,  the  question  arises,  whether  the  defendants,  or  any 
of  them,  are  guilty  of  the  ofience  charged  in  the  indictment. 
And  that  depends  upon  another  question,  whether  there  was 
among  the  defendants,  or  any  two  or  more  of  them,  a  common 
confederacy  or  combination  to  refuse  to  do  further  duty  on  board 
the  ship,  and  to  resist  the  lawful  commands  of  the  officers  in 
regard  to  the  ssuling  or  preparations  for  the  voyage.  If  there 
was  any  such  confederacy  or  combination,  or  any  encouragement 
by  the  defendants  of  each  other  in  such  acts  of  refusal  and  dis- 
obedience, then  the  ofience,  in  contemplation  of  law,  has  been 
committed,  unless  some  justification  of  the  refusal  and  disobe- 
dience is  made  out. 

The  defendants  seem  to  have  proceeded  upon  the  ground, 
that  they  were  not  bound  to  service  on  board  after  the  original 
master  ceased  to  be  such ;  and  that  they  were  not  bound  to 
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serve  under  the  mate,  acting  as  master,  under  a  regular  substi- 
tuted appointment.  This  is  a  sheer  mistake  of  the  law.  The 
contract  of  seamen  for  the  voyage  is  not  suspended  or  extin- 
guished by  the  original  master's  ceasing  to  be  such,  by  death, 
by  removal,  by  resignation,  or  otherwise.  They  are  bound  to 
perform  the  voyage  under  any  person,  who  is  lawfully  substitute 
master  for  the  voyage ;  for  their  engagement  is,  in  substance,  an 
engagement  with  the  owners  for  the  voyage,  and  not  with  a 
particular  master,  so  long  as  he  remains  such.  It  is  true,  that  if 
a  person,  substituted  as  master,  is  grossly  incompetent  to  the 
duties  of  his  station  from  want  of  due  skill  or  from  grossly  bad 
habits,  or  from  profligate  and  cruel  behavior,  that  may  furnish  a 
suitable  excuse  for  a  refusal  to  do  duty,  or  to  remain  by  the  ship. 
But  such  a  case  must  be  clearly  made  out,  beyond  all  reasonable 
doubt,  and  it  is  not  to  be  presumed,  or  inferred.  There  is  no 
such  proof  in  the  present  case ;  and,  theref<H^,  it  cannot  be 
insisted  on.  The  evidence,  so  far  as  it  goes,  is  decidedly  favor- 
able to  the  competency,  skill,  and  good  character  of  the  mate. 

The  question  then  resolves  itself  into  a  mere  question  of  fact, 
upon  which  the  jury  will  pass  their  opinion. 

Verdict  against  all  the  Defendants,  ffuifty. 

Millsj  District  Attorney  for  United  States. 


United  States  «.  Otis  Tatlor. 

The  Act  of  Congress  of  1835,  ch.  40,  §  3,  for  the  punishment  of  certain 
maritime  offences,  proTides,  that  *'  if  anj  master  or  other  officer  of  an 
American  ship  or  vessel,  &c.,  shall,  from  malice,  hatred  or  revenge,  and 
withoat  joitifiable  caose,  beat,  wound  or  imprison,  any  one  or  more  of  the 
crew  of  such  ship  or  vessel,*'  &c.,  he  shall  be  punished  in  the  manner 
stated  in  the  Act  Held  that  "  malice,"  in  the  sense  of  the  Act,  signified 
wilfulness,  or  a  wilful  intention  to  do  a  wrongful  act ;  and,  that  to  author- 
lid  a  conviction  under  this  Act,  two  things  must  be  shown,  firft,  maliee, 
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or  hatred,  or  reyenge;  and  tecondly,  a  want  of  jaitifiable  cause  to  inflict 
the  injury. 

The  maiter,  when  on  board,  has  generally  the  sole  authority  to  authorize 
punishment  to  be  inflicted  on  any  <of  the  crew ;  and  if  he  is  present,  when 
any  punishment  is  inflicted  by  a  subordinate  officer,  and  can  prevent  it,  and 
does  not,  he  is  personally  responsible  for  the  act.  And  neither  the  mate, 
nor  any  subordinate  ofi^cer,  has  authority  to  punish  any  seaman,  even  for 
improper  behayior  or  misconduct  to  himself  personally,  when  the  master 
is  on  board,  except  by  the  authority,  express  or  implied  of  the  master, 
or  when  the  necessities  of  the  ship's  service  require  instantaneous  punish- 
ment, as  by  blows  or  otherwise,  to  compel  a  seaman  to  do  his  duty. 

In  the  absence  of  the  master,  the  next  highest  officer  on  board  succeeds  to 
his  rights  and  authority  pro  tmnpore,  so  fiur  as  they  are  necessary  for  the 
doe  performance  of  the  ship's  duties. 

Indictment  upon  the  Statute  of  1835,  ch.  40,  ^  3,  against  the 
defendant,  the  maeter  of  the  American  Brig  Maria  Theresa,  for 
maliciously  and  without  justifiable  cause,  beating  and  wounding 
one  John  Wilson  a  seaman,  belonging  to  the  same  ship.  Plea^ 
not  guilty. 

The  cause  at  the  trial  turned  principally  upon  matters  of  fact, 
and  was  argued  by  J.  MiUsy  Dbtrict  Attorney,  for  the  United 
States,  and  by  A.  H.  Fiskt  and  B.  Rand  for  the  defendant. 

Stort  J.  In  summing  up  to  the  jury,  said :  This  is  the  first 
case,  which  has  come  before  the  Court  upon  the  construction  of 
the  recent  Act  of  Congress  (Act  of  1835,  ch.  40),  for  the  pun- 
ishment of  certain  maritime  ofifences ;  and  the  arguments  of 
counsel  and  the  facts  of  the  case  have  led  us  to  the  considera- 
tion, what  is  the  true  interpretation  of  the  terms  of  the  act. 
The  third  section  of  the  act  provides,  ^'  That  if  any  master 
or  other  officer  of  an  American  ship  or  vessel  on  the  high  seas, 
or  on  any  waters  within  the  admiralty  and  maritime  jurisdiction 
of  the  United  States,  shall,  from  malice,  hatred,  or  revenge,  and 
without  justifiable  cause,  beat,  wound  or  imprison  any  one  or 
more  of  the  crew  of  such  ship  or  vessel,"  &c.  be,  he  shall  be 
punished  in  the  manner  stated  in  the  act.  The  question,  whicli 
arises,  is,  what  is  the  true  meaning  of  the  word  "  malice,"  as 
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used  ID  the  act.  Does  it  meaD  (what  is  the  common  popular 
sense)  a  brutal  malignity  of  conduct^  resulting  from  bad  passions 
and  a  wicked  and  depraved  heart,  such  (to  use  the  language  of 
an  emiuent  judge  in  speaking  of  that  malice,  which  constitutes 
a  material  ingredient  in  the  crime  of  murder)  as  indicates  a  heart 
regardless  of  social  duty  and  fatally  bent  on  mischief.^  Or  does 
it  import  only,  what,  b  a  general  senile,  is  deemed  in  law  malice, 
viz.  a  wilful  or  wanton  intention  to  do  a  wrongful  act,  regardless 
of  or  in  known  violation  of  duty.  The  latter  is  the  usual  and 
ordinary  sense,  in  which  the  word  is  interpreted  in  all  cases  of 
statutes,  and  other  cases  at  the  common  law,  in  which  it  consti- 
tutes an  ingredient  in  any  offence,  or  tort.  In  cases  of  murder, 
where  it  has  acquired  a  more  intense  sense,  there  is  an  accom- 
paniment, indicative  of  its  being  used  in  that  more  intense  sense ; 
for  in  such  cases,  there  must  not  only  be  malice,  but  '^  malice 
aforethought."  Yet  in  strictness  of  law,  the  term  malice  by 
itself,  perhaps,  has  no  more  than  its  usual  sense  in  law,  even  in 
such  cases.  Thus,  it  has  been  said  ''  If  I  give  a  perfect  stranger 
a  blow  likely  to  produce  death,  I  do  it  of  malice,  because  I  do 
it  intentionally,  and  without  just  cause  or  excuse."'  Malice, 
then,  in  the  true  sense  of  the  law,  at  least  in  all  cases,  except 
that  of  murder,  signifies  no  more  than  a  wilful  intention  to  do  a 
wrongful  act.  On  one  occasion,  it  was  said  with  pregnant 
brevity  by  an  English  Judge,  that  malice  is  wilfulness.  On 
another  occasion,  where  the  subject  underwent  a  thorough  dis- 
cussion, it  was  said,  by  the  Court ;  "  Malice,  in  common  accep- 
tation, means  ill  will  against  a  person  ;  but  in  its  legal  sense,  it 
means  a  wrongful  act,  done  intentionally,  without  just  cause  or 
excuse."'     It  is  plain,  that  the  act  of  Congress  uses  the  word 


>  Fostet's  Crown  Law,  p.  356, 5257. 

'  Brormage  v.  Prouerj  4  Bam.  &  Cresw.  R.  355. 

*  Bronnage  v.  Pros$tr,  4  Bam.  &  Cresw.  R.  255.  See  also  2  Starkle 
Evid.  Malice  p.  486,  (2d  London  Edit)  Phillips's  Case,  1  Moody  Cr. 
Cas.264,27a    BZun<  v. IrOtff,  3 Mason R.  102, 104.    Dexter t. Sptar^  A 
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in  tbb  last  sense,  which  is  its  true  sense  ;  for  the  words  of  the 
Mt  are,  **  malice,  hatred,  or  revenge,"  not  malice  and  hatred, 
or  revenge ;  tiros  taking  a  distinction  such  as  really  exists,  be- 
tween the  import  of  the  difl^ent  words;  malice  indicating  the 
mildest  (orm  of  wrongful  intention,  and  hatred,  or  revenge,  the 
more  intense  form  resoltingfrom  bad  passions,  and  gross  malignity 
and  depravity  of  heart.  If  the  ofience  were  not  punishable, 
unless  there  were  bad  passions  in  the  case,  then  hatred  or  re- 
venge would  have  been  the  only  appropriate  words.  As  the 
language  stands,  the  word  *'  malice"  has  a  substantial  meaning, 
and  covers  all  cases  of  intentional  wrong,  not  included  in  the 
other  words. 

The  other  part  of  the  statute  is  equally  important  to  be  con- 
sidered. There  most  be  a  want  of  justifiable  cause  for  the 
beating,  as  well  as  the  existence  of  malice,  or  hatred,  or  revenge* 
If  the  party  inflicts  the  injury,  however  maliciously ;  still,  if  be 
has  a  justifiaUe  cause,  the  statute  offince  is  not  committed. 
Both  then  must  concur  to  authorize  a  conviction,  first,  malice,  or 
hatred,  or  revenge ;  and  secondly,  a  want  of  justifiable  cause  to 
inflict  the  injury. 

Verdict  CtuiUy. 

In  the  course  of  the  trial,  it  appeared,  that  the  mate  (who  was 
a  witness),  bad  himself  also  tied  up  and  wiuppedthe  same  sea* 
man  with  a  cat,  as  a  punishment  for  his  previous  mbbehavior  to 
himself  personally.  Thb  was  done,  when  the  captain  was  on 
board,  but  without  any  authority  from  him.  Alluding  to  this 
testimony,  Stort  J.  said  ;  The  witness  has  very  fiankly  stated 
bis  own  acts.  But  I  wish  to  give  him  notice,  that  he  has  no 
authority,  nor  has  any  subordinate  officer,  to  punish  any  seaman 
for  his  improper  behavior  and  misconduct  to  him  personally. 

Mason  R.  lia  Umkd  SUOa  v.  RuggUs^  5  Mason  R.  193.  1  RuflseH 
on  Crimes,  4S2,  last  London  Edit.  note.  Ibid.  p.  614,  first  Amer.  Edit 
VnikdStaieiV.  Cqfin,  1  Sumner  R.  398. 
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when  the  master  is  on  board,  except  by  the  authority,  express 
or  implied,  of  the  master.  The  master  has  generally  the  sole 
authority  when  on  board,  to  authorize  punishment  to  be  inflicted 
on  any  of  the  crew ;  and  if  he  is  present,  when  any  punishment 
is  inflicted  by  a  subordinate  officer,  and  can  prevent  it,  and  does 
not,  he  is  personally  responsible  for  the  act,  and  by  his  acqui- 
escence adopts  it,  as  done  by  hb  authority.  When  the  master 
is  not  on  board,  of  course  the  next  highest  officer  on  board  suc- 
ceeds to  his  rights  and  authority  pro  temporcy  so  fiir  as  ihey  are 
necessary  for  the  due  performanQie  of  the  ship's  duties.  When 
I  say,  however,  that  the  mate  or  subordinate  oflScer  has  no 
authority  to  inflict  punishment  on  any  seaman,  when  the  captain 
is  on  board,  I  do  not  mean  to  say,  that  he  has  not  a  right  to 
compel  a  seaman  by  blows  or  other  force  to  do  his  duty  at  the 
time,  when  the  immediate  exigency  of  the  service  requires  it  to 
be  done.  But  that  is  not  so  much  a  punishment  (or  the  oflfence 
of  disobedience,  as  a  necessary  means  of  compelling  the  per- 
formance of  duty  at  the  very  moment,  when  it  b  necessary  to 
enforce  prompt  and  immediate  obedience.  In  many  cases,  the 
safety  of  the  ship  may  require  instant  obedience  to  a  command 
(as  for  example  to  take  in  sail),  without  waiting  for  any  direct 
authority  from  the  master  to  compel  obedience.  But  the  master 
cannot  delegate  to  any  subordinate  officer  a  general  authority  to 
inflict  punishment  at  his  own  pleasure  for  any  offence  of  the 
crew.  The  authority  of  any  subordbate  officer  to  punbh  exists 
only,  whefi  it  is  at  the  very  moment  absolutely  required  by  the 
necessities  of  the  ship's  service  to  compel  the  performance 
of  duty.  The  master  stands  b  tbb  respect  in  the  relation  of  a 
parent  to  the  seamen,  and  b  bound  to  exercbe  hb  own  judgment, 
as  to  the  time,  the  manner,  and  the  circumstances,  under  which 
punbbment  is  to  be  inflicted  on  the  crew  for  any  past  misde- 
meanors, or  any  present  misdemeanors,  not  iounediately  and 
materially  affecting  the  ship's  service  or  security. 


1 


MAT  TERM,  1837.  S89 


Certain  Logs  of  Mahogany. 


Ckrtain  Loot  OF  Mahogant,  Thomas  Richabdson 

Claimant  and  Appellant. 

The  Admiralty  haa  jurisdiction  oyer  charter-parties  for  foreign  yoyages,  and 
will  enforce  the  lien  thereof. 

An  objection,  grounded  on  the  pendency  of  another  suit,  for  the  same  caose 
of  action,  is  preliminary  in  its  character,  and  should  be  taken  in  Admiralty 
by  a  special  plea,  in  the  nature  of  a  plea  in  abatement,  known,  in  the  prac* 
tice  of  the  Admiralty,  as  a  dilatory  or  declinatory  exception. 

The  objection  of  lia  pendens  can  be  sustained  only,  where  the  two  suits  are 
of  the  same  character,  and  where  the  plainiiff  in  both  suits  is  the  same. 

A  suit  in  a  State  Court  by  replevin,  or  by  an  attachment  of  the  property  in 
question,  cannot  supersede  the  right  of  a  Court  of  Admiralty  to  proceed 
by  a  suit  in  rem,  to  enforce  a  right  or  lien  against  that  property. 

The  general  owner  of  a  ship  will  be  deemed  owner  for  the  yoysgei  notwith- 
standing a  charter-party,  if  he  retains  the  possession  and  control  of  the 
navigation  of  the  ship  during  the  voyage,  and  if  the  master  is  his  agent, 
acting  under  his  instructiotis.  So  also,  if  the  intention  of  the  parties,  with 
regard  to  this  point,  seems  doubtful  on  the  &ce  of  the  charter-party. 

The  lien  on  the  cargo  for  freight  is  recognised  by  the  common  law  and 
maritime  law ;  but  it  may  be  displaced  by  particular  circumstances,  which 
denote  a  clear  and  determinate  abandonment. 

A  clause  in  a  charter-party,  providing,  tliat  the  freight  shall  be  paid  *'  in  ^r0 
days  after  her  [the  Brig's]  return  to  and  dtgeharge  in  Boston"  is  not  a 
waiver  or  displacement  of  the  lien  for  freight;  the  word  "ddecharge" 
merely  referring  to  the  unlading,  and  not  to  the  delivery  of  the  cargo. 

SemUe.  A  shipper  has  a  right,  by  the  maritime  law,  to  examine  the  goods 
after  they  are  unlivered,  in  order  to  ascertain,  whether  they  are  damaged 
or  not,  before  he  makes  himself  liable  at  all  events  for  the  frieght. 

Where  by  the  charter-party  the  freight  was  a  gross  sum  payable  on  the  suc- 
cessful close  of  the  whole  voyage,  and  the  bill  of  lading  declared,  that  the 
return  cargo  should  be  delivered  to  the  shipper  or  his  assigns,  they  paying 
fineight,  as  per  charter-party ;  Held,  that  a  lien  attached  to  the  homeward 
cargo  for  the  freight  due  from  the  whole  voyage ;  also,  that  the  consignee 
by  his  receipt  of  the  goods,  became  personally  liable,  upon  his  implied 
assumpsit,  for  the  whole  freight. 


This  was  the  case  of  a  libel  in  rem  brought  against  a  cer- 
tain cargo,  consisting  principally  of  mahogany,  claimed  by 
the  respondent  and  laden  on  board  of  the  brig  Sterling,  owned 
by  the  libeUants,  to  recover  the  amount  of  the  freight  due  and 
earned  on  a  foreign  voyage  under  a  charter-party,  which,  as  the 
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libellants  coDteDded,  gave  them,  uoder  all  the  circumstaDce59  a 

lien  OD  the  same  cargo  for  the  amoant  of  such  freight,  which 
they  were  entitled  to  enforce  in  the  present  proceeding. 
The  charter-party  was  entered  bto  on  the  18th  of  October, 

1836,  a  Boston,  between  G.  P.  Richardson,  as  agent  and  owner 
of  the  brig,  with  Thomas  N.  French,  for  a  voyage  from  Boston 
to  port  or  ports  in  the  West  Indies,  from  thence  to  the  city  of 
St.  Domingo  and  back  to  Boston  (no  exceeding  three  ports 
used  in  all),  where  she  was  to  be  discharged,  the  dangers  of  the 
seas  excepted.     After  the  outward  cargo  was  taken  on  board 
and  before  the  brig  sailed  on  the  voyage  French  fiiiled  in  busi- 
ness, and  the  cargo  (which   was  shipped  on  bis  account), 
was  attached  by  French's  creditors.     It  was  then  agreed  be- 
tween French  and  the  respondent,  that  he  should  relieve  the 
cargo  from  the  attachments,  and  that  for  bis  indemnification  be 
should  have  the  control  and  management  of  the  cargo,  daring 
the  voyage,  and  that  the  homeward  cargo  should  be  shipped 
and  consigned  to  the  respondent  by  the  firm  of  Joseph  Mansfield 
b  Co.  (which  firm  the  supercargo,  who  had  been  previously  ap- 
pointed such  by  French,  was  a  member),  who  were  the  con- 
signees of  the  outward  cargo.     The  written  instructions  for  the 
▼oyage  were  given  by  G.  P.  Richardson  for  the  owner,  and 
were  approved  by  the  respondent.     By  the  bill  of  lading  of  the 
outward  cargo  it  was  deliverable  to  Mansfield  &  Co.  or  to  assigns, 
"  he  or  they  paying  freight  for  the  goods  as  per  charter-party.'' 
The  voyage  was  duly  performed  and  the  homeward  cargo  was 
shipped  by  Mansfield  &  Co.,  and  by  the  terms  of  the  bill  of 
lading  was  made  deliverable  "  to  the  order  of  the  shippers  or 
assigns,  he  or  they  paying  freight  as  per  charter-party;"  and 
the  bill  of  lading  was  afterwards  sent  endorsed  by  the  shippers 
to  the  respondent.     It  was,  under  this  consignment,  made  in 
pursuance  of  the  original  agreement  with  French,  that  the  re- 
spondent claimed  the  homeward  cargo  for  bis  indemnificatioB 
for  debts  and  liabilities  exceeding  its  full  value. 

Upon  the  arrival  of  the  brig  at  Boston  the  Ubenani9  gave  no- 
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tice  to  the  respoodent,  that  they  were  ready  to  deliver  the 
eargo  to  him  upoo  his  paymenty  or  upon  security  for  payment, 
of  the  freight  due  by  the  charter-party  ;  otherwise  they  should 
proceed  to  dischat^ge  the  cargo  and  detain  the  same  until  the 
expiration  of  five  days  from  the  discharge,  and  then  take  such 
steps  as  they  should  be  advised  in  the  law  to  obtain  the  charter 
money.  The  respondent,  upon  receiving  the  notice,  declined  to 
accede  to  the  terms.  The  cargo  was  accordingly  landed  and 
put  into  the  possession  of  Mr.  Mackay,  a  wharfinger,  as  bailee 
for  the  libellants.  The  respondent  immediately  afterwards 
brought  a  writ  of  re[devin,  which  was  sued  out  of  the  state 
court  by  the  respondent,  against  the  wharfinger  under  which  the 
cargo  was  replevied ;  and,  the  five  days  having  expired,  the  pres- 
ent libel  was  filed  against  the  cargo  and  the  same  was  taken  into 
the  possession  of  the  marshal,  and  afterwards  delivered  to  the 
respondents,  upon  giving  bail  according  to  the  course  m  the  Ad« 
mirahy. 

Upon  the  answer  and  proofs  a  decree  was  rendered  by  the 
Dbtrict  Judge  in  fiivor  of  the  libellants,  and  an  appeal  was  taken 
from  that  decree  by  the  claimant  and  respondent. 

The  cause  was  argued  upon  the  appeal  by  C.  P.  and  JB.  12. 
Curtii  for  the  libellants,  and  by  Henry  H.  Fuller  for  the  claim* 
ant  and  respondent. 

Stort  J.  The  answer  of  the  respondent  insists  upon  various 
grounds.  In  the  first  place,  that  the  Court,  sitting  in  Admiralty, 
has  no  jurisdiction  over  the  case.  But  since  the  decision  of  this 
Court  in  the  case  of  The  Volunteer  (1  Sumner  R.  551),  the 
objection  would  be  deemed  unmaintainable ;  and  it  has  now 
been  waived  at  the  argument.  In  the  next  place,  the  re- 
spondent relies  on  the  pendency  of  the  replevin  suit,  as  a  good 
defence  against  the  libel,  as  it  is  substantially,  as  be  contends, 
for  the  same  cause  of  action ;  and  the  parties  are  not  to  be 
harassed  with  successive  suits  upon  the  same  cause  of  action 
at  the  same  time.    To  this  objection  several  answers  may  be 
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given,  each  of  which  is  equally  conclusive  against  it.  (I.)  The 
objection  is  in  its  own  nature  a  mere  declinatoiy  or  dilatory  ob- 
jection in  the  nature  of  a  plea  in  abatement ;  and  not  peremp- 
tory, as  a  bar  on  the  merits.  It  being  preliminary  m  its  cbarac^ 
ter  it  should  have  been  taken,  if  at  all,  by  a  special  plea  in  the 
nature  of  a  plea  in  abatement,  known  in  the  practice  of  the 
Ecclesiastical  and  Admiralty  Courts  by  the  appellation  of  a  dila- 
tory or  declinatory  exception,  whbh  is  always  brought  forward 
before  the  amiestatio  litU^  or  general  defence  in  bar,  or  general 
answer  upon  the  merits.'  (2.)  But,  if  this  could  be  overcome, 
there  is  another  objection  to  it,  founded  upon  the  diflferent  char- 
acter of  the  two  suits.  The  parties  to  the  replevin  are  not  the 
same,  as  in  the  present  suit.  The  wharfinger  is  the  sole  de- 
fendant in  that  suit,  and  he  is  no  party  to  the  present  suit* 
Then,  again,  the  suits  are  not  of  the  same  nature  ;  the  replevin 
is  founded  upon  a  supposed  tort;  the  libel  upon  a  supposed 
contract.  It  is  possible,  nay  it  is  probable,  that  many  ques- 
tions of  the  same  nature  may  arise  in  each  suit.  But  it  never 
can  be  judicially  affirmed,  that  all  the  questions  in  a  suit  founded 
in  tort,  and  in  the  one  founded  in  contract  are,  or  must  necessa- 
rily be  the  same ;  and  that  no  others  can  arise.  Then,  again,  the 
replevin,  though  in  form  in  rem,  acts  in  personam  as  to  the  judg- 
ment. But  the  libel  is  solely  and  exclusively  in  rem.  The 
replevin  is  founded  on  the  right  of  property  in  the  thing.  The 
libel  insists  upon  no  property,  but  upon  a  mere  lien.  (3.)  Then, 
again,  a  suit  in  a  State  Court  by  replevin,  or  by  an  attachment 
under  process,  of  the  property,  can  never  be  admitted  to  super- 
sede the  right  of  a  Court  of  Admiralty  to  proceed  by  a  suit  in 
rem  to  enforce  a  right  againstthat  property  to  whomsoever  it  may 
belong.  The  Admiralty  suit  does  not  attempt  to  enter  into  any 
conflict  with  the  State  Court,  as  to  the  just  operation  of  its  own 
process ;  but  it  merely  asserts  a  paramount  right  against  all  per- 

1  See  1  Brown  Civil  and  Adm.  Law,  464  to  470.  3  Brown  Civil  and 
Adro.  Law,  361  to  369.  Id.  414, 415,  Law  on  Forms  of  Eccies.  Law,  tit 
78»  p.  167  to  tit  81,  p.  170. 
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SODS  whatever,  whether  claiming  above  or  under  that  process. 
No  doubt  can  exist,  that  a  ship  may  be  seized  under  ad- 
miralty process  for  a  forfeiture,  notwithstanding  a  prior  replevin  or 
attachment  of  the  ship  then  pending.  The  same  thing  is  true  as 
to  the  lien  on  a  ship  for  seamen's  wages  or  a  bottomry  bond. 
3.  But  if  this  objection  also  could  be  overcome,  there  is  another 
entirely  fatal ;  and  that  is,  that  the  plea  of  a  prior  lis  pendent 
applies  exclusively  to  the  case,  where  the  plaintiff  in  both  suits 
is  the  same,  and  both  are  commenced  by  himself;  and  not  to 
cases,  where  there  are  cross  suits  by  a  plaintiff  in  one  suit,  who 
is  defendant  in  the  other.  The  slightest  examination  of  the 
doctrines  of  the  common  law  on  this  subject  will  satisfactorily 
establish  the  conclusiveness  of  this  objection  to  the  exception. 
(See  Bac.  Abridg.  Abatement,  M. ;  Sparry's  case  5  Co.  R. 
61 ;  Com.  Dig.  Abatement  H.  24).  I  might  add,  that  if  the 
respondent  had  originally  commenced  a  suit  in  the  Admiralty 
for  the  supposed  tort,  and  afterwards  for  the  same  cause  of 
action  had  sued  out  a  replevin  in  the  State  Court,  upon  the  prin- 
ciples decided  in  the  case  of  Dudfield  v.  Warden  (FitzgibboQ 
R.  313)  if  applicable  to  our  Courts,  the  Us  pendens  in  the  Ad- 
miralty could  not  in  the  State  Court  have  been  urged  as  an  ob- 
jection to  the  replevin.  In  every  view  of  the  matter  then,  this 
exception  is  untenable. 

We  come,  then,  to  the  main  or  substantial  ground  of  contro- 
versy upon  the  merits  ;  and  that  is,  whether  there  is  a  lien  upon 
these  goods  for  the  freight  earned.  If  there  be,  I  have  no  doubt, 
that  it  is  within  the  competency  of  the  District  Court,  as  a  Court 
of  Admiralty,  to  enforce  it  upon  the  principles  stated  in  the  cade 
of  The  Volunteer  (I  Sumner  R.  551),  and  what  I  cannot  but 
deem  the  ancient  and  legitimate  jurisdiction  of  the  Admiralty. 

Let  us  proceed  at  once,  then,  to  the  question  of  the  lien. 
That  there  is  generally  a  lien  on  the  cargo  for  the  freight,  is  not 
disputed  ;  and  indeed,  it  is  equally  acknowledged  in  the  com- 
mon law,  and  in  the  maritime  law,  as  is  abundantly  shown  in 
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the  authors  cited  in  The  Volunteer  (1  Sumner  R.  569,  570). 
If,  then,  the  circumstances  of  the  present  case  do  not  displace 
that  \mf  it  must  be  treated  as  a  subsisting  lien.  And  I  accede 
to  tbe  argument  urged  at  the  bar,  that  the  onw  probandi  is  on 
the  respondent  to  establish  a  waiver,  or  extinguishment  of  the 
lien.  Three  grounds  have  been  relied  on  for  this  purpose. 
1.  That  by  the  charter-party,  French,  the  charterer,  became 
owner  for  the  voyage.  2.  That  if  not,  the  terms  of  the  charter- 
party  are  repugnant  to  the  notion  of  any  existing  lien,  as  the 
freight  is  not  to  be  paid  until  after  a  contemplated  delivery  of 
ibe  cargo  to  the  respondent.  3.  That  at  all  events  the  home- 
ward cargo  IS  not  liable  for  the  freight  due  for  the  whole 
voyage ;  and,  at  most,  only  for  the  freight  due  on  that  cargo  in  the 
return  voyage* 

In  the  first  place,  then,  was  French,  the  charterer,  upon  the 
true  interpretation  of  the  charter-party,  owner  for  the  voyage  2 
I  shall  not  attempt  to  go  over  the  authorities  on  this  subjecti 
since  tbey  are  fully  ooUected  and  their  result  stated  in  the  case 
of  TA«  Vchmteet  (1  Sumner  R.  551),  to  which,  therefore,  i 
take  leave  generally  to  refer.  There  are  two  decisions,  how- 
ever, to  which  I  wish  especially  to  refer,  the  one  English,  the 
ether  American.  In  the  case  of  Colvin  v.  Newberry  (6  BUgh 
R.  (N.  S.)  189),  Lord  Tenterden^  in  moving  for  an  affirmance 
of  a  judgment  in  the  Exchequer  Chamber  upon  the  question,  who 
is  to  be  deemed  owner  for  the  voyage  (and  which  judgment 
reversed  his  own  m  the  King's  Bench),  used  the  following  lan- 
guage: "  Two  propositions  of  law  ure  clear,  as  applicable  to  a 
ease  like  the  present.  The  first  is  the  common  case  of  goods 
shipped  on  board  of  a  vessel,  of  which  the  shipment  is  acknow- 
ledged by  a  bill  of  lading,  signed  by  the  master,  that,  if  the  goods 
are  not  delivered  the  shipper  has  a  right  to  maintain  an  action 
against  tbe  owner  of  the  ship.  The  other  proposition,  which  is 
equally  clear,  is  this  y  that  if  the  person,  in  whom  the  absolute 
properly  of  the  ship  is  vested,  char tera  that  ship  to  another  for 
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a  particular  voyage,  although  the  absolute  owner  appoints  the 
master  and  crew,  and  finds  provisions,  and  everj  thing  else,  and 
is  to  receive  from  the  charterer  of  the  ship  a  certain  sum  of 
money  for  the  use  and  hire  of  the  ship,  an  action  can  be  brought 
only  against  the  person,  to  whom  the  absolute  owner  has  char* 
tered  the  ship,  and  who  is  considered  the  owner  pro  temport^ 
that  is,  during  the  voyage,  for  which  the  ship  is  chartered.  In 
such  a  case  the  action  cannot  be  maintained  against  the  person, 
who  has  let  out  the  ship  on  charter,  namely  the  absolute  owner.'' 
So  that,  according  to  this  decision,  the  fact,  that  the  absolute 
owner  appoints  the  master  and  crew,  and  finds  profisions  for  the 
voyage,  will  not  alone  control  the  other  words,  if  there  is  by 
them  a  clear  letting  to  charter  of  the  whole  ship  ;  but  the  char* 
terer  will  be  deemed  the  owner  for  the  voyage.  On  the  other 
band,  the  Supreme  Couit  of  the  United  States,  in  the  case  of 
Marcardier  v.  The  Chesapeake  Insurance  Company  (8  Crancb, 
49),  where  the  same  question  arose,  used  the  following  Ian-* 
guage:  "  A  person  may  be  owner  for  the  voyage,  who,  by  a 
contract  with  the  general  owner,  hires  the  ship  for  the  voyage, 
and  has  the  exclusive  possession,  command,  and  navigation  of 
the  ship.  But  where  the  general  owner  retains  the  possession, 
command,  and  navigation  of  the  ship,  and  contracts  to  carry  a 
cargo  on  freight,  the  charter-party  is  considered  as  a  mere 
afiTreightment,  sounding  in  covenant,  and  the  freighter  is  not 
clothed  with  the  character  or  legal  responsibility  of  ownership.'' 
Perhaps,  there  is  no  real  discrepancy  between  the  doctrines  heM 
in  each  of  these  cases  ;  and,  with  reference  to  the  facts,  each  may 
be  perfectly  correct.  In  the  former  case  the  master  was  the  cbar^ 
terer,  and  not  the  absolute  owner.  In  the  latter  the  master 
was  the  absolute  owner,  and  entered  into  the  charter-party,  he 
being  to  continue  master  during  the  voyage.  The  charter-par^ 
ties  too  contained  very  different  and  special  provisions.  In  the 
former  case,  although  there  were  no  express  words  of  demise, 
yet  the  Court  thought,  that,  upon  the  whole  terms  of  the  instru-* 
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meot,  taken  together,  there  was  in  effect  a  letting  of  the  whole 
ship  to  the  master  for  the  voyage,  notwithstanding  she  was  to  be 
victualled  and  manned  at  the  expense  of  the  absolute  owner. 
But,  if  there  be  any  real  discrepancy  between  these  cases,  I  have 
no  difficulty,  independently  of  my  official  duty,  to  obey  the  de- 
cbions  of  the  Supreme  Court,  in  saying,  that  I  deem  the  Amer- 
ican decision  built  upon  the  more  solid  and  satbfactory  distinc- 
tion.    I  agree,  that  it  is  not  indispensable,  to  constitute  the  char- 
terer the  owner  for  the  voyage,  that  express  terms  of  demise  and 
letting  of  the  whole  ship  should  appear  on  the  face  of  the  charter- 
party  ;  but  that  it  may  be  gathered,  as  a  result,  from  the  whole 
stipulations  in  the  instrument.     I  also  agree,  that  the  clause, 
that  the  absolute  owner  shall  appoint  the  master  and  crew,  and 
victual,  and  provision,  and  equip  the  ship  during  the  voyage,  is 
not  of  itself  necessarily  conclusive,  that  he  retains  the  ownership 
during  the  voyage;  and  that  the  provision  is  controllable  by 
other  stipulations,  showing  a  clear  intention,  that  the  charterer 
shall  be  owner  for  the  voyage.    But  I  do  consider  such  a  stipu- 
lation, as  very  strong  prima  facie  evidence  in  favor  of  the  abso- 
lute owner,  that  he  is  deemed  to  be  the  owner  for  the  voyage^ 
and  that  it  will  require  very  cogent  circumstances  to  overcome 
it.     In  short,  it  appears  to  me,  that,  if  the  absolute  owner  does 
retain  the  possession,  command,  and  control  of  the  navigation  of 
the  ship  during  the  voyage,  and  the  master  is  deemed  his  agent, 
acting  under  his  instructions  for  the  voyage,  though  authorized 
and  required  to  fulfil  the  terms  of  the  charter-party,  the  absolute 
owner  must,  under  such  circumstances,  be  still  deemed  owner  ibr 
the  voyage,  and  be  liable  as  such  to  all  persons,  who  do  not  con- 
tract personally  and  exclusively  with  the  charterer  by  a  sub-con- 
tract with  thjB  latter,  knowing  his  rights  and  character  under  the 
charter-party.     This  seems  to  me  the  natural,  and,  indeed,  the 
necessary  result  of  the  doctrine  stated  in  Marcardier  v.  7%e  Ches" 
apedke  Insurance  Company  (8  Crancb.  R.  49),  and  MchUyre 
V.  Brotont  (1  John.  R.  229),  and  Grade  v.  Palmer  (8  Wheat. 
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R-  632,  633;  S.  C.  4  Wash,  Cir.  R,  110).  The  same  view 
of  this  subject  is  taken  by  Mr.  Chancellor  Kent  in  his  very 
learned  Commentaries ; '  and  it  stands  confirmed  by  the  decision 
in  Taggari  v.  Loringy  16  Mass.  R.  336 ;  and  in  ClarJcson  v. 
Edes,  4  Cowen  R.  478.  My  brother,  the  late  Mr.  Justice 
Washington^  in  his  excellent  opinion  in  the  case  of  Oracle  v* 
PaJmer,  has  collected  the  main  authorities,  and  commented  on 
the  true  results  to  be  deduced  from  them  with  his  usual  clear- 
ness and  accuracy ;  and  the  Supreme  Court  on  the  appeal  sup- 
ported and  approved  his  opinion.  So  that,  whatever  of  minute 
differences  or  distinctions  or  discrepancies  are  to  be  found  in  the 
Elnglish  cases  on  this  subject,  in  America  there  is  a  general  uni- 
formity  of  decision  upon  the  principles  and  distinctions  already 
stated. 

Let  us  now  proceed  to  the  consideration  of  the  terms  of  the 
present  charter-party,  in  order  to  ascertain,  what  is  their  true 
meanmg  and  interpretation.  If,  upon  comparing  the  various 
clauses,  we  are  led  to  the  conclusion,  that  it  is  doubtful,  whether 
the  charterer  was  intended  to  have  the  sole  possession  and  con- 
trol of  the  brig  during  the  voyage,  or  to  be  constituted  owner 
for  the  voyage,  then  the  general  owner  must  be  deemed  such ; 
for  his  rights  and  authorities  over  the  voyage  must  continue,  un- 
less displaced  by  some  clear  and  determinate  transfer  of  them. 
The  charter-party  purports  to  be  between  George  P.  Richard- 
son, as  agent  and  owner  of  the  brig  Sterling,  of  which  one  Treat 
was  the  master,  and  Thomas  A.  French ;  and  witnesseth,  that 
Richardson,  for  the  consideration  thereinafter  mentioned,  ^^  hath 
letten  to  freight  all  the  aforesaid  brig,  with  the  appurtenances  to 
her  belonging,  for  a  voyage  to  be  made  from  Boston  to  port  or 
ports  in  the  West  Indies ;  from  thence  to  the  city  of  St.  Do- 

^  See  3  Kent  Comm.  Lect  45,  p.  137,  138,  3d  edit  1836.  See  also 
Abbott  on  Sbipp.  by  Stoiy,  1829,  p.  22,  and  note.  Id.  172  to  176.  ChutU 
V.  Lewis^  2  Brod*  and  Bing.  410. 
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mingOy  and  back  to  Boston,  not  exceeding  three  ports  used  in 
all,  when  she  is  to  be  discharged,  the  dangers  of  the  seas  ex- 
cepted." It  then  proceeds  to  state,  that  Richardson  covenants, 
that  the  brig  shall  be  tight,  staunch,  and  strong,  and  apparalled 
during  the  voyage ;  that  it  shall  be  lawful  for  French,  his  agents 
and  &ctors,  as  well  at  one  place  as  at  another,  to  load  on  board 
of  the  brig  a  full  loading  of  goods  and  merchandise,  as  they  shall 
think  proper,  contraband  goods  excepted.  In  consideration 
thereof,  French  agrees  to  pay  in  full  for  freight  or  hire  of  the 
brig,  ^^  the  sum  of  six  hundred  and  fifty  dollars  per  calendar 
m<Mith,  payable  in  five  days  after  her  return  to  and  dischargt  in 
Boston."  Richardson  further  agrees  "  to  pay  the  charge  of 
victualling  and  manning  the  brig,"  and  Fretich  "  to  pay  all  light- 
erage, port  charges,  and  pilotage  during  the  voyage,  and  to  de- 
liver said  brigj  on  her  return  to  Boston^  to  the  owner  aforesaid 
or  his  order."  Then  follows  thb  clause :  ''  It  is  understood^ 
that  one  passenger  in  cabin  the  character  has  the  liberty  of  put- 
ting in,  be  finding  his  own  small  stores.  The  charterer  to  load 
the  vessel  at  Boston,  and  the  owner  to  discharge  the  cargo  on 
her  return.  Should  any  funds  be  required  for  disbursements  in  a 
foreign  port,  to  be  advanced  the  captain  on  account  of  the  char- 
ter." The  parties  then  bind  themselves  for  the  true  and  fidth- 
ful  performance  of  their  covenants  and  agreements  in  the  penal 
sum  of  two  thousand  dollars. 

Such  are  all  the  material  clauses  in  the  charter-party.  And 
it  must  be  admitted,  that  they  are  somewhat  indeterminate  in 
their  nature  and  character,  so  far  as  they  affect  the  ownership 
for  the  voyage.  The  language  in  the  beginning  imports  a  present 
demise  of  the  ship  for  the  voyage.  It  is,  that  the  owner  lets  to 
freight  the  brig  for  the  voyage.  But  this  does  not  necessarily 
import,  that  the  possession  is  given  up  to,  and  taken  by  the 
charterer.  Whether  so  intended,  or  so  by  operation  of  law, 
will  essentially  depend  upon  all  the  terms  of  the  instrument 
taken  together.    This  is  very  clearly  established  by  the  deci- 
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sioDS  cited  by  Lord  Tenterden  in  his  excellent  treatise  on  Ship- 
ping (Abbott  on  Sbipp.  P.  3^  ch.  1,  <^  6,  p.  173—178).  On 
the  other  hand,  the  clause  of  covenant  by  the  owner  (who  had 
appointed  the  master),  that  the  ship  should  be  tight,  be.,  and 
that  he  should  pay  for  the  victualling  and  manning  during  the 
voyage,  is  not  necessarily  decisive  (as  has  been  ahready  intimat- 
ed) the  other  way.  The  clause,  that  the  charterer  should  have 
the  liberty  of  putting  a  passenger  on  board  in  the  cabin,  does, 
indeed,  favor  the  ccMistruction,  that  the  owner  was  to  retain  the 
possession  of  the  brig  by  his  master  during  the  voyage.  So  also 
the  clause,  that  the  owner  should  discharge  the  cargo  on  the 
brig's  return  to  Boston.  On  the  other  hand,  the  clause,  that 
the  charterer  should  deliver  the  brig  on  her  return  to  Boston, 
to  the  owner  or  his  order,  does  strongly  imply,  that  the  char- 
terer was  to  have  possession  during  the  voyage  up  to  that  time* 
So  tbat^  fiom  the  obscurity  of  the  phrases,  and  the  apparent 
contradictory  presumptions  arising  from  these  various  clauses,  it 
is  really  somewhat  difficult  to  say,  what  was  the  absolute  inten- 
tion of  the  parties.  And,  then,  upon  the  doctrine  ahready  stat- 
ed, on  the  ibotbg  of  the  doubt  what  the  parties  did  intend,  the 
owner  must  be  deemed  to  continue  owner  for  the  voyage.  It  is 
not  an  unimportant  circumstance,  also,  in  the  actual  posture  of 
the  case,  that  the  acts  of  the  parties  under  the  charter-party 
conform  to  this  view  of  the  matter,  and  put  this  construction 
upon  it.  It  distinctly  appears,  that  the  sole  instructions  for  the 
voyage  were  given  by  the  owner,  and  not  by  the  charterer ; 
and  that  the  respondent  acquiesced  in  what  the  owner  assumed 
to  be  his  right  and  duty,  the  giving  oi  the  orders  for  the  whole 
voyage  to  the  master,  as  his  agent,  without  any  interfiBrenoe  by 
the  charterer. 

But  it  appears  to  me  the  less  necessary  to  decide  the  case  on 
this  point,  because,  it  is  manifest,  that  the  owner,  and  not  the 
charterer,  was  to  have  the  possession  of  the  brig  immediately  on 
her  return  lo  Bostoui and  waS| as  owneri to  discharge  the  cargo; 


600  MASSACHUSETTS. 


Certain  Logs  of  Mahogany. 


and  the  freight  was  not  payable  until  five  days  after  such  dis- 
charge. So  that,  in  the  most  unfavorable  aspect  of  the  case  for 
the  owner,  the  possession  of  the  brig  and  cargo  were  to  be  in 
him  upon  the  brig's  arrival  at  Boston,  and  he  was  to  discharge 
the  cargo.  And  thus  his  possession  became  coupled  with  his  lien 
for  the  fireight,  if  it  existed,  in  the  same  way  and  to  the  same 
extent,  as  if  he  had  had  possession  of  both  during  the  whole 
voyage. 

We  are,  therefore,  led  to  the  consideration  of  the  second  point 
already  stated ;  and  that  is,  whether  there  was,  under  the  cir- 
cumstances, a  lien  on  the  homeward  cargo  for  the  freight.  That 
there  was  such  a  lien,  unless  waived  or  displaced  by  the  agree- 
ment of  the  parties,  has  been  already  affirmed ;  and,  indeed,  is 
upon  principle,  as  well  as  upon  authority,  incontrovertible. 
The  clause,  in  the  charter-party,  relied  upon  by  the  respondent 
as  a  waiver  or  displacement  of  the  lien,  is  that,  which  provides, 
that  the  freight  shall  be  paid  ^'  in  five  days  after  her  (the  brig's) 
return  to  and  discharge  in  Boston.''  The  argument  of  the  re- 
spondent is,  that,  by  the  word  '^  discharge,"  as  here  used,  is 
meant,  not  an  unlivery  or  unlading  merely  of  the  cargo,  but  a 
delivery  of  the  same  to  the  charterer,  or  owner  of  the  cargo. 
The  argument  on  the  other  side  is,  that  by  the  word  "  dis- 
charge" is  meant  a  mere  unlading  or  unlivery  firom  the  brig, 
without  any  reference  to  a  delivery  to  the  owner.  And,  cei^ 
tmnly,  in  a  general  sense,  as  well  as  in  a  nautical  sense,  the  pro- 
per meaning  of  the  word  "  discharge,"  with  reference  to  a  car- 
go, is  to  unlade  it  from  the  ship.  So  it  will  be  found  stated  in 
Johnson's  Dictionary,  and  Falconer's  Marine  Dictionary.  The 
word,  therefore,  in  its  appropriate  sense,  being  perfectly  signifi- 
cant m  the  place,  where  it  occurs,  that  meaning  is  not  to  be 
departed  from,  unless  a  different  use  of  it  is  manifestly  intended 
in  the  clause  in  question.  I  see  no  reason  for  any  such  con- 
struction. On  the  contrary,  it  seems  to  me,  that  the  appropriate 
sense  b  here,  as  matter  of  intention,  to  be  presumed  from  the  cir- 
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cumstances,  rather  than  any  wider  or  cii£ferent  sense.     It  is  well 
known,  that  the  goods  of  the  shipper  may  not  only  be  detained 
for  freight,  properly  so  called,  but  also  for  the  hire  agreed  to  be 
paid  by  the  shipper  under  a  charter-party  for  the  use  of  the 
ship,  if  the  owner  of  the  ship  retains  possession  of  the  cargo ; 
and  that  the  shipper  cannot  ordinarily  insist  on  a  delivery  of  the 
goods  to  him,  until  the  freight  or  hire  is  paid  or  secured,  accord- 
ing to  the  terms  of  the  agreement.'    But,  then,  the  owner  is  not 
at  liberty  to  insist,  that  the  goods  shall  not  be  landed  before 
such  payment  or  security  is  made.    On  the  contrary,  the  8hip«- 
per  has  a  right,  as  it  should  seem,  by  the  maritime  law,  to  insist 
upon  examining  the  goods,  after  they  are  unlivered,  in  order  to 
ascertain,  whether  they  are  damaged  or  not,  before  he  makes 
himself  liable  at  all  events  for  the  freight.    Under  such  circum* 
stances,  an  unlivery  of  the  cargo  becomes  perfectly  proper;  and 
after  it  is  made,  the  owner  of  the  ship  has  a  right  to  detain  it  in 
bis  custody,  until  the  payment  of  or  security  for  the  freight.    So 
the  law  is  laid  down  in  Lord  Tenterden's  Treatise  on  Shipping 
(Abbott  on  Shipping,  P.  3,  ch.  3,  ^  11,  pp.  247,  248) ;  and  it 
appears  to  be  the  general  rule  adopted  by  foreign  maritime  na* 
tions.     In  the  Marine  Ordinance  of  Louis  Xiy..(l  Valin.  lib. 
ill.  tit.  3,  art.  21,  p.  665),  it  is  expressly  prescribed,  that  the  mas- 
ter shall  not  retain  the  merchandise  on  board  his  vessel  for  de- 
fault of  payment  of  the  freight.    But  he  may,  at  the  time  of  the 
discharge,  refuse  to  deliver  it,'  or  cause  it  to  be  held  for  the 
freight.     Valin  gives,  as  the  reason,  that  it  would  be  absurd  to 
allow  the  master  to  insist  upon  the  payment  of  his  freight  before 
the  goods  were  examined,  and  the  damage,  if  any,  ascertained. 
The  noodem  Code  of  Commerce  of  France  (lib.  ii.  tit.  8,  art. 
306),  contains  a  provision  very  similar  in  its  purport  and  objects. 
It  declares,  that  the  master  shall  not  retain  the  merchandise  on 


^  See  Abbott  on  Shipping,  F.  3,  ch.  1,  §  7,  p.  168.    Id.  eh.  3,  p.  346, 
947. 
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board  of  his  ship  for  default  of  the  payment  of  freight.  But  he 
may,  at  the  time  of  dischargiog,  insist  upon  having  them  depos- 
ited in  the  hands  of  a  third  person,  until  the  freight  is  paid. 
The  commentators  give  the  same  reason  for  tbb  provision, 
which  b  assigned  by  Valin.^ 

Now,  I  cannot  but  think,  that  the  very  object  of  the  clause, 
that  the  brig  should  be  delivered  to  the  owner  on  her  return  to 
Boston,  and  that  he  should  discharge  her,  was  intended  to  fas- 
ten his  lien  for  the  freight  or  hire  under  the  charter-party,  by 
enabling  him  to  discharge  the  cargo,  and  retain  it,  until  the  freight 
was  paid.  At  least,  this  is  a  natural  explanation  of  the  object  of 
the  clause,  which,  in  any  other  view,  would  seem  either  superflu- 
ous or  of  little  legal  importance.  It  is  not  at  all  improbable,  that 
the  commercial  embarrassments  of  French  were  suspected  at  the 
time,  when  the  charter-party  was  entered  mto.  But,  at  all 
events,  his  known  failure  at  the  time,  when  the  cargo  shipped 
was  put  under  the  control  of  the  respondent,  and  the  owner's 
agreeing  to  allow  the  brig  to  go  the  voyage,  without  any 
farther  security  than  that  derived  under  the  original  charter- 
party,  favor  this  construction,  especially  as  it  appears,  from  Capt. 
Treat's  testiropny,  that  there  had  been  some  objections  made  by 
the  owner  to  proceeding  on  the  voyage ;  and  in  reply  to  a  sug- 
gestion made  by  the  respondent,  the  owner  said,  '<  that  there  was 
no  need  of  any  misunderstanding ;  that  he  was  willing,  that  the 
brig  should  go  the  voyage,  provided  they  would  pay  him  for  it." 
This  was  said  in  the  presence  of  the  respondent,  of  French,  and 
of  Mansfield,  the  supercargo.  So  that  the  demur  about  proceed- 
ing on  the  voyage  seems  to  have  been  occasioned  by  French's 
failure,  and  the  consequent  arrangements  made  with  the  respon- 
dent.    It  seems  to  me  in  a  high  degree  improbable,  that  the  diffi- 


>  See  Boucher  Instit  de  Droit  Marit  (1803).  SantayFaCodedeComm. 
art.  306,  note.  Locr^,  Esprit  du  Code  de  Comm.  art  306,  note  (Lucri. 
vol.  iL  p.  911).    FardesBsus  Droit  Comm.  P.  3,  tit  4,  cb.  2,  art  719. 
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culty   about  the   freight  could  have  been  overcome  without 
some  collateral  security,  if  it  had  not  been  already  well  under* 
stood  by  all  the  parties,  that  the  cargo  then  on  board  was,  and 
by  the  arrangements  made,  the  homeward  cargo  also,  would  be, 
subject  to  the  lien  for  the  freight.    It  would  be  so  subject,  if  the 
discharge  of  the  cargo,  referred  to  in  the  chartei^party,  was  con- 
strued to  be  a  mere  unlading  thereof,  and  not  an  unconditional 
delivery  to  the  consignee  or  respondent.    The  bill  of  lading  for 
the  homeward  voyage  does,  in  my  judgment,  greatly  fortify  this 
interpretation  of  the  understanding  of  the  parties.    By  the  terms 
of  it,  the  homeward  cargo  was  to  be  delivered  at  Boston,  the  dan-? 
gers  of  the  seas  only  excepted,  "unto  the  order  of  the  shippers 
or  assigns,  he  or  they  paybg  freight  for  the  said  goods  as  per  char- 
ter-party.''    By  the  very  terms  of  the  instrument,  then,  the  de- 
livery was  not  to  be,  until  the  freight  was  paid  according  to  the 
provifflons  in  the  charter-party,  that  is  to  say,  "  in  five  days  after 
(the  brig's)  return  to  and  discharge  in  Boston."    The  natural 
interpretation  of  this  language,  taken  together,  is,  that  the  ship- 
per or  hb  assigns  will  pay  the  freight  or  hire  in  five  days  after 
the  cargo  is  unladen  by  the  owner,  if  the  latter  will,  at  the  time 
of  the  payment  deliver  the  cargo  to  the  shipper  or  his  assigns. 
In  this  way,  all  the  words  in  the  charter-party  and  the  bill  of  lading 
have  their  usual  and  appropriate  meaning.    But  if  "  discharge" 
means  delivery,  there  will  be,  at  least,  a  seeming  repugnancy 
between  the  two  instruments.    By  the  bill  of  lading,  the  pay- 
ment of  freight  is  to  be  a  contemporaneous  act  with  the  delivery ; 
but  by  the  charter-party,  it  is  to  be  five  days  after  the  delivery. 
I  am  aware,  that  this  repugnancy  may  be  avoided,  or  at  least 
mitigated,  by  construing  the  words,  that  when  the  cargo  is  de- 
livered, the  payment  of  freight  shall  be  in  five  days  after  such 
delivery.    But  this  construction  is  less  consonant  to  the  just 
import^f  the  words,  and  would  defeat  the  right  of  the  owner  to 
any  lien  for  freight ;  a  lien,  which  is  favored  in  law,  and  ought 
not  to  be  displaced  without  a  clear  and  determinate  abandon- 
ment of  it. 


I 
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Theoy  as  to  the  remainiDg  point,  to  what  extent  the  home- 
ward cargo  is  liable  for  the  freight  or  hire.    The  argument  is, 
that  the  homeward  cargo  (if  at  all)  is  not  liable  for  any  freight 
beyond  what  accrued  and  is  properly  due  fi^m  itself  for  the  return 
voyage ;  and,  therefore,  the  freight  must  be  apportioned.    I  am 
of  a  different  opinion.    By  this  charter-party,  the  freight  or  hire 
was  a  gross  sum,  payable  on  the  successful  close  of  the  whole 
voyage.    The  bill  of  lading  declares,  that  the  return  cargo  shall 
be  delivered  to  the  shipper  or  his  assigns,  they  paying  freight  as 
per  charter-party.    The  shipper  and  his  assigns,  therefore,  agree 
to  pay  the  whole  freight,  for  the  whole  voyage,  upon  the  deliv- 
ery of  the  cargo  to  them,  according  to  the  terms  of  the  bill  of 
lading ;  and  I  am  unable  to  see,  upon  what  grounds  they  can 
escape  the  obligations  of  their  own  contnct.    It  is  common 
learning,  that  where  goods  are  consigned  to  a  party,  be  paying 
the  freight  stipulated  in  the  bill  of  lading,  the  consignee,  by  re- 
ceiving the  goods,  is  bound  to  pay  the  fireight ;  and  the  law 
charges  him  upon  his  implied  promise  to  pay  it.    In  this  view 
of  the  matter,  if  there  were  no  lien  at  all,  still  the  respondent 
would,  upon  clear  principles  of  law,  be  personally  liable  fixr  the 
payment  of  the  whole  freight  or  hire  due  by  the  charter-party, 
upon  his  receipt  of  the  goods,  upon  bis  implied  undertaking,  eves 
if  he  were  now  to  be  treated  as  die  absolute  owner  of  them. 
But,  so  far  as  the  transactions  between  him  and  French  are  dis- 
closed, he  seems  to  stand  as  a  mere  substitute  of  French,  and 
as  holding  the  title  of  the  goods  under  him,  as  security  for  debts 
and  liabilities  incunred  by  him  for  Ftencb,  and  not  as  absolute 
owner ;  and  a  fortiori  in  such  a  case  he  is  bound  to  pay,  what 
French  would  be  bound  to  pay,  since  he  must  accept  the  goods 
am  onere.    On  this  account  I  have  not  been  able  to  peioeive 
upon  what  substantial  grounds  the  respondent  can  rest  his  pre- 
sent defence:  for  if  he  should  succeed  hera,  he  woi^ld  still 
remain  bound  to  pay  the  full  freight  of  the  voyage  upon  bis 
implied  assumpsit  as  consignee.    It  would,  therefore  (as  was 
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said  bj  a  great  Judge,  on  another  occasion),  only  be  changing 
postures  on  an  uneasy  bed.  It  seems  to  me,  that  on  this  part 
of  the  case  the  decisions  in  Faith  v.  TTie  East  India  Company 
(4  Bam.  h  Aid.  R.  629),  and  SmaU  v.  Moates  (9  Bing.  R. 
574),  have  a  very  strong  bearing. 

Upon  the  whole,  my  opinion  is,  that  there  is  a  lien  for  the 
whole  freight  or  hire,  due  under  the  charter-party,  on  the  return 
cargo ;  and,  therefore,  the  decree  of  the  District  Court  is  affinn- 
ed,  with  costs. 


Joseph  Gass  in  E^miT  v,  Abner  P.  Stinson. 

If  a  caase,  by  an  interlocutorj  decree,  has  been  referred  to  the  MaBter,  and 
either  party  desires  to  take  the  testimony  of  witnesses,  in  order  to  establish 
the  ineompeteney  of  a  witness,  who  has  already  been  examined  in  the 
oaose,  and  whose  depomtion  was  beibre  the  Court,  when  the  decretal  order 
was  passed,  the  application  to  the  Master  must  be  by  petition  in  writing, 
yerified  by  affidavit. 

If  the  application  be  founded  on  a  suggestion,  which  is  incorrect,  in  point  of 
Act,  the  order  to  take  the  testimony,  which  was  made  thereon,  will  be 
superseded. 

A  party  will  not  be  allowed  to  give  oral  testimony  to  the  contents  or  purport 
of  an  indictment,  verdict  or  judgment;  as  the  best  evidence  is  the  original 
paper  or  a  certified  copy. 

If  a  party  would  object  to  the  competency  or  credibility  of  a  witness  in 
Courts  of  Equity,  he  must  make  a  special  application  by  petition  to  the 
Court  for  liberty  to  exhibit  articles,  stating  the  facts  and  objections  to  the 
witness,  and  praying  leave  to  examine  other  witnesses  to  establish  the 
atllegations  in  the  articles  by  suitable  proofs ;  and  upon  this  petition,  leave 
is  or^Uoarily  granted  by  the  Court. 

SembUf  that  the  application  may  be  made  by  motion,  upon  the  foundation  of 

ignorance  at  the  time  of' the  examination. 
An  objection  to  the  competency  of  a  witness  cannot  be  made  after  publica- 
tion, if  the  incompetency  Was  known  before  the  commission  to  take  his 
deposition  issued. 
An  objection  to  the  erediJbiUiy  of  a  witness  may  be  ordinarily  made  after 
publication  and  before  hearing ;  but  the  interrogatories  must  be  so  shaped, 
as  to  prevent  the  party,  under  color  of  an  examination  to  credit,  from 
procnring  testimony  to  ovexoome  that  already  taken  and  published  in  the 
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In  the  United  States  the  nsaal  qnestions  asked,  in  order  to  discredit  a  wit- 
ness, are ;  what  is  the  witness's  general  repatation  for  trath  ?  is  it  good  or 
bad? 

After  the  hearing  and  an  interlocutory  decree,  a  party  cannot  object  before 
the  Master  to  the  credibility  of  a  witness,  whose  testimony  was  read  at 
the  hearing  without  objection. 

Qiusre,  If  a  party,  who  cross-examines  a  witness,  knowing  his  interest,  does 
not  thereby  waive  til  right  of  objection. 

A  witness,  who  has  given  hia  deposition,  which  has  been  read  at  the  hearing, 
cannot  be  examined  anew  before  the  Master,  without  a  special  order  of  the 
Court 

This  cause  being  before  the  Master,  under  the  decretal  order 
already  passed  (S.  C.  ante  453),  an  application  was  made  to 
the  Master  orally,  by  the  defendant's  counsel,  to  take  the  testi- 
mony of  certain  witnesses,  the  object  of  which  was  to  establish 
the  incompetency  of  one  Noah  James  as  a  witness,  who  had 
been  examined  in  the  cause,  and  whose  deposition  was  before 
the  Court,  when  the  decretal  order  was  passed.    The  ground  of 
the  application  was,  that  James  had  be^n  convicted  of  larceny ; 
that  the  defendant's  counsel  knew  it  before  the  hearing  of  the 
cause ;  but  he  then  supposed,  that  the  witness,  James,  had  been 
pardoned ;  and  that  he  had  since  ascertained,  that  James  had  not 
received  a  full  pardon,  so  as  to  restore  his  competency  as  a  wit- 
ness.    The  Master  certified  the  foregoing  facts  to  Story  J.  at 
Chambers,  and  also  that  under  these  circumstances  he  was  of 
opinion,  that  the  purposes  of  justice  required,  that  the  proposed 
testimony  should  be  taken,  de  bene  esse,  saving  all  the  rights  of 
the  plaintiff  to  object  to  the  same.    An  order  was  accordingly 
made  by  Story  J.  at  Chambers,  to  take  the  depositions  of  the 
witnesses  under  a  commission,  de  bene  esse^  saving  the  rights  of 
the  plaintiff,  after  due  notice  to  the  plaintiff.     The  depositions 
had  not  as  yet  been  taken  under  the  commission,  and  a  motion 
on  petition  was  now  made  in  open  court  by  the  plaintiff  to 
supersede  the  order  thus  made. 
B.  Rand  for  the  plaintiff;  W.  C.  Aylwiny  for  the  defendant. 
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Stort  J.  As  the  original  application  to  the  Master  was  made 
orally,  the  precise  grounds  on  which  it  was  made  do  not  appear, 
except  from  the  Master's  certificate.  This  was  a  great  irregu- 
larity; and  the  application  should  have  been  by  petition  in 
writing,  verified  (if  not  ordinarily,  at  least  in  a  case  of  this  sort), 
by  affidavit.^  The  irregularity,  however,  was  not  then  brought 
to  my  notice.  The  interrogatories,  proposed  to  be  put  to  the 
witnesses,  were,  however,  filed  in  writing  before  the  Master ;  and 
an  exception  has  now  been  taken  to  their  purport  and  character. 
I  shall  presently  have  occasion  to  comment  on  them. 

The  application  to  supersede  the  order  relies  upon  various 
grounds.  The  first  one  is,  that  the  application  was  founded  upon  a 
suggestion,  which  is  wholly  incorrect,  to  wit,  that  James  had  not 
received  a  plenary  pardon ;  whereas  in  fact  he  had  received  such 
a  pardon,  as  appears  by  a  copy  of  the  instrument  of.  pardon. 
This  removes  at  once  the  whole  of  the  original  ground  of  the 
application,  and  undoubtedly  entitles  the  plaintiff  to  have  the 
order  for  taking  the  depositions  superseded,  since  the  witness 
was  clearly  competent. 

But  an  attempt  has  been  made  to  sustain  the  order  upon  the 
ground,  that  the  facts  to  be  stated  by  the  witnesses  would  go  to 
affect  the  credibility  of  James.  Upon  looking  into  the  interroga- 
tories filed,  it  is  impossible  that  they  can  be  sustained  for  this  or 
any  other  purpose,  applicable  to  the  cause.  The  first  three  mter- 
rogatories  are  merely  introductory,  and  point  solely  to  the  iden- 
tification of  James ;  and  in  other  respects,  are  io^material  and 
irrelevant.  All  the  other  interrogatories  seek  to  establish  by 
the  parol  evidence  of  witnesses,  that  there  was  an  indictment, 
trial,  conviction,  and  sentence  of  James  for  larceny ;  facts,  which 
should  be  proved  by  a  production  of  the  record  itself,  and  which 
are  not,  in  their  character,  proper  to  be  established  by  the  mere 
oral  statements  of  witnesses.    There  is  no  ground,  upon  which 


>  See  IVoup  v.  Shmoood^  3  John.  Ch.  R.  558, 566. 
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a  party  can  be  permitted  to  testify  orally  to  the  contents  or  pur- 
port of  an  indictment,  or  verdict,  or  judgment ;  for  the  best 
evidence  is  the  original  paper,  or  a  certified  copy.  So  that  if 
the  mterrogatories  had  been  originally  examined,  they  must  have 
been  suppressed,  whether  they  applied  to  competency  or  to 
credibility. 

But  it  is  proper  to  say  a  few  words,  as  to  the  time  and  man- 
ner of  presenting  objections  to  the  competency  or  credibility  of 
witnesses  in  Courts  of  Equity.     The  general  course  of  practice 
is,  that,  after  publication  has  passed  of  the  depositions  (though  k 
may  be  before),  if  either  party  would  object  to  the  competency 
or  credibility  of  the  witnesses,  whose  depositions  are  introduced 
on  the  other  side,  he  must  make  a  special  application  by  petition 
to  the  Court  for  liberty  to  exhibit  articles,  stating  the  facts  and 
objections  to  the  witnesses,  and  praying  leave  to  examine  other 
witnesses  to  establish  the  truth  of  the  allegations  in  the  articles 
by  suitable  proofs.^   Without  such  special  order,  no  such  exami- 
nation can  take  place ;  and  this  has  been  the  settled  rule,  ever 
since  Lord  Bacon  promulgated  it  in  his  Ordinances.   (Ord.  7S).' 
Upon  such  a  petition  to  file  articles,  leave  is  ordinarily  granted  by 
the  Court,  as  of  course,  unless  there  are  special  circumstances  to 
prevent  it.    There  is  a  difference,  however,  between  objections 
taken  to  the  competency,  and  those  taken  to  the  credibility  of 
witnesses.     Where  the  objection  is  to  competency,  the  Court 
will  not  grant  the  application  after  publication  of  the  testimony, 
if  the  incompetency  of  the  witness  was  known  before  the  com- 
mission to  take  bis  deposition  was  issued ;  for  an  interrogatoiy 
might  then  have  been  put  to  him,  directly  on  the  point.   But,  if 
the  objection  was  not  then  known,  the  Court  will  grant  the 
application.'  This  was  the  doctrine  asserted  by  Lord  Hardwicke 

1  1  Harris.  Ch.  Pr.  by  Newland,  p.  282, 283.    Hiode'b  Pr.  Ch.  374, 
375.    1  Newl.  Ch.  Pr.  289, 290.    Gilb.  For.  Roman.  147, 14a 
*  Beames'B  Ordin.  in  Cb.  p.  32, 187.    MUl  v.  Mill,  12  Yes.  406. 
'  1  Harris.  Ch.  Pr.  by  Newland,  282, 28a    1  Newl.  Ch.  Pr.  289, 990, 
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in  Callaghan  v.  Rochfort  (3  Atk.  R.  643),  and  it  has  been  con- 
staotly  adhered  to  ever  since.'  The  proper  mode,  indeed,  of 
making  the  application  in  such  case  seems  to  have  been  thought 
by  the  same  great  judge  to  be,  not  by  exhibiting  articles ;  but  by 
motion  for  leave  to  examine  the  matter,  upon  the  foundation  of 
ignorance  at  the  time  of  the  examination.'  But  upon  principle 
there  does  not  seem  to  be  any  objection  to  either  course ;  though 
the  exhibition  of  articles  would  seem  to  be  more  formal,  and, 
perhaps,  after  all,  more  convenient  and  certain  in  its  results. 

But  where  the  objection  is  to  credibility,  articles  will  ordinarily 
be  allowed  to  be  filed  by  the  Court  upon  petition,  without  affi- 
davit, after  publication.'  The  reason  for  the  difference,  is  said  by 
Lord  Hardwicke  (in  Callaghan  v.  Rockforty  3  Atk.  R.  643)  to 
be,  because  the  matters  examined  to  in  such  cases  are  not 
material  to  the  merits  of  the  cause,  but  only  relative  to  the  char- 
acter of  the  witnesses.  And,  mdeed,  until  after  publication  has 
passed,  it  cannot  be  known  what  matters  the  witAesses  have  tes- 
tified to ;  and,  therefore,  whether  there  was  any  necessity  of 
examinbg  any  witnesses  to  their  credit.^  This  latter  is  the 
stronger  ground ;  and  it  is  confirmed  by  what  fell  from  the  Court 
in  Purcellv.  MoNamara  (8  Ves.  R.  324). 

When  the  examination  is  allowed  to  credibility  only,  the  inter- 
rogatories are  confined  to  general  interrogatories  as  to  credit,  or 
to  such  particular  facts  only,  as  are  not  material  to  what  is 
already  in  issue  in  the  cause.  The  qualification  m  the  latter  case, 
(which  case  seems  allowed  only  to  impugn  the  witness's  state- 


291.  Hiode's  Ch.  Pr.  374,  375.  PurceU  v.  MiMmara,  8  Ves.  334 
Faughan  v.  WorraU,  2  Madd.  Ch.  Pr.  332.    S.  C.  2  Swanst  R.  400. 

>  See  Purcett  v.  MeJ^amara,  8  Ve8.324.  Faughan  v.  fFarraU^  2  Madd. 
Ch.Pr.d22. 

•Ibid. 

'  Watmort  v.  J^tdbmon,  2  Ves.  &  Beam.  267. 

«  Ruisd  T.  JMkinsanf  2  Dick.  R.  532. 
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ments,  as  to  collateral  fects),  is  to  prevent  the  party,  under  colw 
of  an  examination  to  credit,  from  procuring  testimony  to  over- 
come the  testimony  already  taken  in  the  cause,  and  published, 
in  violation  of  the  fundamental  principle  of  the  Court,  which 
does  not  allow  any  new  evidence  of  the  facts  in  issue  after  pub- 
lication. The  rule  and  the  reasons  of  it  are  fully  expounded  in 
Purcell  V.  McJ^amara  (8  Ves.  R.  324, 326),  Wood  v.  Hammer^ 
ion,  (9  Ves.  R.  145),  Carlos  v.  Brock  (10  Ves.  R.  49, 50),  and 
White  V.  Fu$8eU{\  Ves.  fc  Beam.  R.  151).'  It  was  recognised 
and  enforced  by  Mr.  Chancellor  Ktnt,  in  Troup  v.  Sherwood^ 
(3  John.  Ch.  R.  558,  562  to  565).  When  the  examination  is 
to  general  credit,  the  course,  in  England  is,  to  ask  the  question 
of  the  witnesses,  whether  they  would  believe  the  party  sought 
to  be  discredited  upon  his  oath.'  With  us  the  more  usual  course 
is  to  discredit  the  party  by  an  inquiry,  what  his  general  reputtr 
tion  for  truth  is,  whether  it  is  good  or  whether  it  is  bad. 

But  examinations  to  the  credit  of  witnesses  are  required  to 
be  made  before  the  hearing ;  and  it  is  quite  too  late  to  make  the 
application  after  the  hearing,  and  a  fortiori  after  an  interlocutoiy 
decree  has  passed  upon  the  bearing,  upon  the  footing  of  the 
evidence  in  the  cause.  So  the  doctrine  was  laid  down  by  Lord 
Eldon  in  White  v.  Fuasell  (1  Ves.  &  Beam.  R.  151).  The 
case  of  Piggott  v.  Croxhcdl  (1  Sim.  &i  Stu.  R.  4£1)  manifestly 
implies  the  same  doctrine ;  though  the  application  was  there 
made  before  the  hearing.  It  seems  to  me,  therefore,  that  upon 
this  ground  alone,  the  defendant  is  not  now  at  liberty  to  examine 
witnesses  before  the  Master,  to  the  credit  of  a  person,  whose 


'  The  very  form  of  the  order,  is  given  in  a  note  (g)  to  fFabnore  ▼. 
DkHnsonj  2  Ves.  &  Beam.  R.  268.  See  also  1  Madd.  Cfa.  Pr.  320  to 
325.    Piggott  v.  CroxhaU,  1  Sim.  &  Stu.  467. 

«  See  Purcdl  v.  McJ>Amaray  8  Ves.  R.  324.  Carlos  v.  Brocky  10  Ves. 
R.  49, 50.  Anon.  3  Ves.  &  Beam.  R.  93.  Watmort  y.  Dickinaony  2  Ves. 
&  Beam.  R.  267.    But  See  GfiU  v.  Waison,  3  Atk.  522. 
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testimony  was  read  at  the  bearing  without  objection,  the  objeo 
tioQ  to  bis  competency  or  credibility  being  then  fully  known. 
The  defendanti  by  his  conduct  upon  that  occasion,  waived  the 
objection^  and  he  cannot,  in  any  subsequent  stage  of  the  cause, 
renew  it. 

But  it  is  said,  that,  upon  a  rehearing,  or  an  appeal  from  the 
decree  at  the  Rolls  to  the  Chancellor,  new  evidence  is  admissible 
to  be  read,  which  was  not  read  at  the  original  hearing.  That 
may  be  true  under  particular  circumstances,  as  where  it  is  evi- 
dence originally  in  the  cause,  but  not  read ;  or  where  it  is  evi- 
dence newly  discovered,  since  the  hearing.  On  this  subject,  how- 
ever, I  do  not  dwell,  because  it  was  recently  considered  in  this 
Court  in  a  case,  which  underwent  a  good  deal  of  consideration, 
I  allude  to  the  case  of  Wood  v.  Mann  (ante  p.  316).  The  case 
of  Ncedham  v.  &nUh  (1  Vern.  R.  463),  has  also  been  relied 
on  to  shew,  that  a  confession  of  a  witness,  which  has  come  to 
the  knowledge  of  the  other  party  since  the  hearing,  and  which 
goes  to  his  competency  or  credibility,  is  admissible  on  an  appei^l 
from  the  Rolls.  On  that  occasion  it  was  also  said,  that  if,  after 
the  bearing,  a  witness  is  convicted  of  perjury,  the  objiection  may 
be  taken  advantage  of  upon  a  rehearing.  But,  giving  the  fullest 
effect  to  this  doctrine,  it  only  applies  to  a  case  strictly  of  a  rehear- 
ing (for  an  appeal  from  the  Rolls  is  only  a  reheQring,V  where  the 
whole  cause  is  opened  anew ;  and  where  the  evidence  is  already 
in  the  cause,  or  has  been  brought  out  since  the  former  hearing* 
The  present  is  not  such  a  case. 

It  has  been  suggested  by  the  counsel  for  the  plaintiff,  that,  if  a 
defendant  cross  examines  a  witness,  knowing  his  interest,  it  is 
a  waiver  of  the  objection.  The  case  of  The  Corporation  of 
Sutton  Colfield  v.  Wibon  (1  Vern.  R.  254)  certainly  supports 
this  proposition.     It  has  been  thought  to  go  farther,  and  to  de- 

^  EaH  hu^  Cim^pamf  Y. Boddam^lSVeB.  R. 4Sih  BwAmaater  r.  Bar- 
ropt  13  Vea.  R.  456. 
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cide  that  a  mere  cross  examination  upon  the  merits  is  a  waiver 
of  any  objection  to  his  competency.  But  this  has,  as  a  matter 
of  general  practice  and  doctrine,  been  overturned  by  the  more 
recent  decision  in  Moorhouse  v.  De  Passou  (19  Ves.  R.  433, 
S.  C.  Cooper  R.  300) ;  in  which  it  was  held,  that  in  equity  the 
cross  examination  of  a  witness,  in  utter  ignorance  of  his  having 
given  an  answer  to  an  interrogatory,  showing  that  he  has  an 
interest  in  the  cause,  cannot  amount  to  a  waiver  of  the  objection 
to  his  competency.  '  In  our  practice,  at  least,  where  the  objec- 
tion is  actually  known,  and  may  be  taken  at  the  time  of  the  cross 
examination,  it  might  deserve  consideration,  whether  the  case  in 
Vernon  ought  not  to  be  adhered  to.  But  I  do  not,  as  it  is  un- 
necessary, give  any  opinion  on  this  point.^ 

It  is  suggested,  in  the  argument  of  the  defendants'  counsel, 
that  James  is  to  be  examined  anew  before  the  Master,  without 
any  special  order  of  the  Court.  If  this  is  so,  certainly  it  is  an 
irregularity,  and  his  examination  upon  a  proper  motion  may 
be  suppressed.  The  case  of  Rowley  v.  Adams  (I  Mylne  & 
Keen  R.  543)  is  directly  in  point.  But,  if  his  former  deposition, 
only  is  to  be  read  in  the  hearing  before  the  Master,  that  is  all 
proper  for  the  evidence  already  in  the  cause  is  for  the  consid- 
eration of  the  Master. 

Upon  the  whole,  my  opinion,  in  every  view  of  the  matter,  is, 
that  the  order  ought  to  be  superseded ;  and  it  is  accordingly 
superseded. 


Fbederick  Smith  v.  Daniel  Burnham. 

The  confessions,  conversations,  and  admissions  of  the  defendant  need  not  be 
expressly  charged  in  a  bill  in  equity,  in  order  to  entitle  the  plaintiff  to  use 
them  in  proof  of  facts  charged,  and  in  issne  therein. 


^  But  see  on  this  point  Harriwn  ▼.  CouHwtH  1  Rusb.  &  Mybie  R. 
438»and  PigcU  v.  CroxaUj  ibid.  438,  note. 
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The  practice  of  the  Engliah  Court  of  Chancery,  and  not  that  of  the  Court 
of  Exchequer,  forms  the  basis  of  the  equity  practice  of  the  Courts  of  the 
United  States. 

Bill  in  Equity,  wherein  the  plaintiff  asserted  an  agreement 
between  himself  and  the  defendant  to  become  copartners  in  the 
business  of  purchasing  and  selling  lands  and  lumber  in  the  State 
of  Maine,  and  the  purchase,  by  the  said  defendant,  of  lands  and 
lumber,  in  pursuance  of  this  agreement,  for  which  he  has  never 
accounted  to  the  plaintiff,  and  praying  an  account  thereof,  and  a 
conveyance  to  the  plaintiff  of  his  share  of  the  property,  which 
remained  unsold. 

Admissions  by  the  defendant  of  the  asserted  copartnership  were 
alleged  in  the  bill  in  the  following  terms :  ^*  During  all  the  time 
aforesaid,  as  well  as  at  divers  other  times,  through  all  the  negotia- 
tions aforesaid,  as  well  as  in  many  other  negotiations  in  relation 
to  the  contract  aforesaid,  the  said  Daniel  Burnham  constantly 
spoke  of  the  said  interest  in  the  said  lands  of  the  said  Black,  as 
belonging  to  the  said  copartnership,  and  spoke  of,  recognised, 
and  treated  your  orator  as  having  an  equal  and  copartnership 
right  therein."  The  particulars  of  the  time,  place,  and  circum- 
stances of  the  admissions  were  stated  in  the  bill.  Among  the 
interrogatories,  filed  by  the  plaintiff,  for  the  examination  of  wit- 
nesses, were  several  which  related  to  the  alleged  admissions  of 
the  copartnership  by  the  defendant.  On  petition  of  the  de- 
fendant, these  were  referred  to  a  Master  for  impertinence,  who, 
after  lookmg  into  the  interrogatories  objected  to,  and  the  bill  and 
answer,  certified  that  the  interrogatories  were  not  impertinent  or 
inadmissible.  To  this  report  of  the  Master,  an  exception  was 
filed  by  the  defendant,  as  follows :  '  for  that  the  said  Master  has 
certified,  that  the  interrogatories  referred  to,  are  not  impertinent 
or  inadmissible,  whereas  he  ought  to  have  certified,  that  the 
same  are  impertinent  and  inadmissible.' " 

The  exception  was  now  argued  by  B.  Rand  for  the  defend- 
ant, and  by  B.  R.  Curtis  for  the  plaintiff. 
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Stort  J.  The  maio  question  arising  out  of  this  exception  is, 
whether,  where  a  fact  is  charged,  and  put  m  issue  in  a  bill,  the 
examinations  of  witnesses  to  the  confessions,  conversations  and 
admissions  of  the  defendant,  are  admissible  to  prove  the  fact, 
unless  such  confessions,  conversations,  and  admissions  are  ex* 
pressly  charged  in  the  bill,  as  evidence  of  such  fact.  The  argu* 
ment  for  the  defendant  is,  that  they  are  not ;  for  unless  they  are 
80  charged,  the  defendant  has  no  opportunity  given  to  deny 
them  by  his  answer,  or  to  explaia  them ;  and  thus  is  liable  to  be 
taken  by  surprise. 

The  case  of  Hall  v.  Maliby  (6  Price  R.  240,  258,  259),  is 
relied  on  in  support  of  the  exception ;  and  certainly,  if  the  lan- 
guage of  that  decbion  is  to  be  taken  in  its  full  latitude,  it  is 
directly  in  point.  In  that  case  there  was  a  charge  of  a  fraudu- 
lent withdrawal  of  titbable  sheep  from  tithes ;  and  Chief  Baron 
Bichardsj  at  the  hearing,  rejected  the  evidence  of  conVersatbos 
of  the  defendant,  establishing  the  fact;  because,  though  the  fraud- 
ulent withdrawal  was  charged  m  the  bill,  the  conveisations 
were  not.  His  language  on  this  occasion  was ;  ^^  I,  however,  en- 
tirely lay  out  of  this  case  all  that  the  witness  has  sworn,  as  to 
the  declaration  of  the  defendant  concerning  the  fraud,  and  his 
omfessing,  that  it  was  his  intention  to  defraud  the  tithe  owner ; 
and  my  reason  is,  because  there  is  nothing  of  that  kind  stated 
in  the  bill ;  so  that  the  defendant  could  have  had  no  opportunity 
of  answering  or  explaining  it,  and  he  could  not,  therefore,  havei 
been  aware,  that  any  such  matter  was  intended  to  be  proved  ; 
and,  in  cases  of  fraud,  declarations  of  a  fraudulent  purpose  aie 
often  the  very  gist  of  the  case.  He  had  no  sort  of  intimatioa 
of  it,  so  as  to  enable  him  to  cross-examine  the  witness  on  that 
fact.  I  am  the  more  anxious  to  state,  that  we  are  not  now  to 
be  allowed  to  enter  upon  that  part  of  the  evidence  in  this  case, 
there  being  no  ground  laid  for  it  by  the  allegations  in  the  bill ; 
because  I  wish  to  have  it  make  a  due  impression  on  those,  who 
are  in  the  habit  of  drawing  pleadings  in  equity,  in  order  that 
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they  may  take  oare,  that  that,  which  is  the  gist  of  the  cause, 
should  be  stated  on  the  record  ;  for  it  is  too  much  for  a  defend- 
ant to  be  overpowered  by  evidence,  which  he  could  have  no 
idea,  from  any  statement  in  the  bill,  would  be  brought  forward 
at  the  hearing,  when  he  might  otherwise,  perhaps,  have  been 
able,  if  he  had  been  aware  of  it,  to  explain  it  to  the  satisfaction 
of  the  Court.  This,  however,  I  am  aware  is  a  delicate  matter 
for  the  consideration  of  the  pleader,  as  it  is  often  dangerous  to 
reveal  the  evidence  intended  to  be  used.  But  the  bill  and  answer 
have  very  great  efiect  on  the  decision  of  every  cause ;  and 
akbough  we  would  wish  to  avoid  prolixity,  and  all  unnecessary 
matter,  generally  speaking  ;  yet  it  is  indispensably  necessary  to 
ftate  a  defendant's  declaration  of  fraud  on  the  record,  if  it  is 
intended  to  be  used  against  him  on  the  evidence  at  the  hearing. 
In  this  case,  that  declaration,  not  being  mentioned  in  the  plead- 
ings, cannot  be  suffered  to  be  given  in  evidence  in  the  cause ; 
fer  if  that  acknowledgment  were  proved  to  be  true,  there  would 
be  no  necessity  for  any  further  proof  on  the  subject. 

^*  In  the  present  case,  however,  I  think  the  evidence  of  fraud 
is  abundantly  strong,  without  reference  to  the  evidence  of  the 
defendant's  declaration,  which  is  not  warranted  by  the  plead- 
ings. I  am  of  opinion,  under  the  circumstances,  which  appear 
by  clear  legitimate  evidence,  the  fraud  b  here  sufficiently  appa- 
rent ;  but  I  must  repeat,  that  although,  generally  speaking,  it 
may  not  be  necessary  to  state  on  the  record  declarations  by  the 
defendant ;  yet  in  a  case,  charging  fraud,  where  such  declarations 
are  often  the  gist  of  the  cause,  great  injustice  would  be  done  to 
the  party,  if  evidence  were  received  of  such  declarations,  where 
they  are  not  charged  in  the  bill. 

'^  In  the  case  of  Evans  and  Bicknell  (6  Ves.  R.  183),  the  Lord 
Chancellor,  very  soon  after  he  came  to  the  Great  Seal,  so  de- 
termined, on  occasion  of  an  attempt  to  introduce  evidence  of  this 
kind,  without  previous  intimation  to  the  party,  against  whom  it 
was  to  be  used,  by  allegbg  it  in  the  bill.    He  has  held  the  same 
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opinion,  I  believe,  ever  since  ;  and  no  man  can  differ  from  him 
in  thinking,  that  such  a  thing  cannot  be  done.  For  that  reason, 
as  I  said  before,  I  put  this  evidence  entirely  out  of  the  ques- 
tion." 

It  is  true,  that  in  this  case,  there  was  a  charge  of  fraud ;  and 
the  Chief  Baron  seems  to  rely  on  that  as  important  to  his  decis- 
bn.  And  Lord  Chancellor  Hartj  in  MuUonland  v.  Hendrick 
(1  MoUoy  R.  359 ;  S.  C.  Beatt.  R.  277),  in  affirming  the  same 
doctrine,  seems  to  have  placed  some  reliance  on  the  same  fact, 
of  its  being  a  charge  of  fraud,  considering  fraud  as  an  infer- 
ence of  law  from  facts,  and  not  a  mere  fact.  In  other  cases, 
however,  he  does  not  seem  to  rely  on  any  such  distinction. 
Indeed,  it  is  very  difficult  to  understand  the  ground  of  such  a 
distinction.  The  facts  to  be  established  by  such  confessions, 
and  conversations,  and  admissions,  are  not  so  much  fraud  in 
the  abstract,  as  evidence  conducing  to  establish  it.  If,  upon  a 
charge  of  fraud  in  a  bill,  stating  that  certain  acts  done  were 
fraudulently  done,  evidence  of  confessions  admitting  the  acts 
and  the  intent  cannot  be  given  in  evidence,  unless  those  con- 
fessions are  also  charged  in  the  bill,  as  evidence  of  the  fraud  ;  it 
seems  to  me,  that  the  principle  of  the  rejection  of  the  evidence 
roust  apply  equally  to  all  other  cases  of  confessions  to  establish 
facts,  which  are  to  prove  any  other  charge  in  a  bill.  Take  the 
present  case.  The  main  object  of  the  bill  and  of  the  interroga- 
tories is,  to  establish  a  partnership  in  certain  transactions  be- 
tween the  plaintiff  and  defendant,  out  of  which  certain  rights  of 
the  plaintiff  have  sprung,  which  he  seeks  to  enforce  by  the  bill. 
The  confessions  and  admissions  are  not  charged  in  the  bill ;  but 
the  partnership  is.  Now,  partnership  itself  is  not,  in  all  cases,  a 
mere  matter  of  fact,  but  is  often  a  compound  of  law  and  fact. 
And,  I  cannot  see  a  single  ground,  upon  which  the  evidence  of 
confessions  and  admissions  ought  to  be  rejected  in  the  case  of  a 
charge  of  fraud,  which  does  not  equally  apply  to  the  charge  of 
partnership.    In  each  case  the  evidence  is,  or  may  be,  equally 
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a  surprise  upon  the  party ;  and  in  each  of  them  he  is  equally 
prevented  from  giving,  by  his  answer,  such  denials  and  explana- 
tions, as  may  materially  affect  the  whole  merits  of  the  cause. 
It  seems  to  me,  then,  that  the  doctrine,  if  it  exists  at  all,  must 
equally  apply  to  all  cases,  where  this  fact  charged,  in  respect  to 
which  the  confessions,  conversations,  or  admissions  are  offered, 
as  proofs,  constitutes  the  gist  of  the  matter  of  the  bill.  And 
yet  I  do  not  understand,  that  such  a  doctrine,  so  universal,  is 
any  where  established,  unless  it  is  so  in  Ireland  by  Lord  Chan- 
cellor Hart,  who  has  discussed  the  subject  in  a  variety  of  cases, 
and  seems  to  assert  it  in  broad  terms.  He  has  expressly  re- 
fused to  apply  it  to  cases,  where  written  papers,  letters,  or 
documents,  are  relied  on  as  proofs  of  general  facts  charged  in 
the  bill ;  although  such  papers,  letters,  and  documents  are  not 
charged  as  proo&  in  the  bill.  (Fitzgerald  v.  (y Flaherty  1  Mol- 
loy  R.  350) ;  unless,  Indeed,  those  papers  &c.  are  relied  on  as 
confessions  of  the  party,  which  he  treats  as  an  exception  to 
the  general  rule  of  evidence.  ^'  The  general  rule''  (said  he  on  one 
occasion)  ^*  is,  that  all  evidence,  intended  to  be  relied  on  at  the 
hearing,  should  be  founded  on  some  allegation,  distinctly  put  on 
record,  of  fact,  which  it  is  calculated  to  support."  ^'  It  is  a  very 
old  principle,  to  be  found  very  clearly  stated  in  Vernon  {Wha^ 
ley  V.  Norton  (I  Vern.  R.  483)  ;  but  I  must  be  greatly  misread, 
if  the  evidence,  and  not  only  the  fact  to  be  proved  by  the 
evidence,  must  be  put  in  issue,  to  entitle  the  evidence  to  be 
read."^  He  repeated  the  same  remark  with  the  same  excep- 
tion in  Blacker  v.  Fhepoe  (1  Molloy  R.  357,  358). 

The  doctrine  of  Lx)rd  Chancellor  Hart,  to  be  deduced  from 
all  the  cases  decided  by  him,  seems  to  be  this ; — that,  wherever 
confessions,  conversations,  or  admissions  of  the  defendant,  either 
oral  or  written,  are  relied  on  in  proof  of  any  facts  charged  in  the 
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bill|  tbey  are  inadniissible,  unless  such  coofessions,  coavefsa- 
tioQS  or  admissioas  are  charged  in  the  bill ;  because  tbey  ope- 
rate as  a  surprise  upon  the  party,  and  he  is  deprived  of  any 
opportunity  to  deny  or  explain  them  in  his  answer.  He  admits 
the  general  rule  to  be  the  other  way.;  and  insists  upon  this  as 
an  exception  to  it. 

The  question,  then,  really  is,  whether  the  exception,  either  in 
its  general  form,  as  asserted  by  Lord  Chancellor  Harty  or  in  its 
qualified  form,  as  asserted  by  Lord  Chief  Baton  Richards^  has 
a  real  foundation  in  Equity  jurisprudence.  Both  of  these  learn- 
ed judges  rely  on  the  case  of  Evant  v.  Bicknell  (6  Yes.  R.  1*74), 
in  which  they  were  counsel  on  opposite  sides,  to  support  their 
doctrine.  Lord  Chief  Baron  Richards  says,  that  it  was  so  de* 
cided  in  that  case.^  Lord  Chancellor  Hart  does  not  agree  to 
that ;  but  admits,  that  he  drew  the  bill  in  that  case  with  a  full 
knowledge  of  the  exception*'  It  is  very  certain,  that  the  point 
was  not  decided  in  the  case  of  Evans  v.  Bicknetty  if  we  are  to 
trust  to  the  printed  report  in  6  Yes.  R.  174.  And,  upon  the  state 
of  the  pleadings,  I  do  not  see,  how  the  point  could  have  arisen. 
The  bill,  in  that  case,  charged,  that  Bicknell  ^*  has  admitted  or 
declared,  upon  different  occasions,  and  in  the  hearing  of  di&rent 
persons,  and  that  Stansell,  at  the  time  of  the  application,  inform- 
ed him,  he  wanted  them  (the  deeds)  for  the  purpose  of  obtain- 
ing credit ;  and  he  made  such  declaration  or  admission  in  the 
presenceof  the  plaintiff,  and  Hawkins  the  solicitor,  and  the  defend- 
ant Taylor."  The  answer  alleged,  that  the  defendant  '^  never 
did  admit  or  declare,  in  the  presence  of  Hawkins,  Taylor,  or  any 
other  person,  nor  did  Stansell,  when  he  applied  for  the  deeds, 
or  at  any  time,  inform  him,  that  he  wanted  to  obtain  money  by 
way  of  mortgage  or  otherwise  ;  but  he  admitted,  Stansell  did 
inform  him  he  wanted  the  use  of  the  tide  deeds  merely  to  show 
or  convince  some  person  or  persons,  with  whom  he  was  in  the 
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habit  of  taking  credit  in  the  way  of  trade,  that  he  and  his  wife 
were  legally  in  possession  of  the  rents  and  profits  of  the  free* 
hold  and  leasehold  estates."  The  defendant,  Taylor,  was  also 
examined  as  a  witness,  who  stated,  ^'  that  E.  Evans  and  Haw-* 
kins  (the  attorney)  came  tiO  him  about  the  mortgage,  and  they 
and  the  deponent  went  to  Bicknell,  who  strenuously  denied,  that 
be  had  delivered  the  deeds  for  the  purpose  of  a  mortgage ;  but 
at  length,  after  much  altercation  and  abusive  language  between 
him  and  Hawkins,  informed  them,  that  Stansell  had  desired  him 
to  lend  him  the  title  deeds,  be,  to  show  to  some  person,  who 
would  credit  him  with  goods  in  his  trade  to  the  amount  of  £40 
or  £50,  upon  seeing  them ;  and  the  person  to  lend  the  money 
was  to  receive  two  years^  rents ;  that  he  promised  to  return 
them  in  an  hour,  that  he  (Bicknell)  had  lent  them;  and  had 
often  sent,  and  could  never  get  them ;  and  he  denied,  that  ha 
knew  of  the  mortgage.''  It  is  observable,  that  the  testimony 
here  stated,  contains  some  particularities  as  to  the  confessions  of 
Bicknell,  not  contained  in  his  answer ;  which  particularities  wera 
not  charged  in  the  bill,  and,  therefore,  not  met  in  the  answer. 
And  the  question  was,  not  whether  the  evidence  on  this  account 
ought  to  be  rejected ;  but  whether  the  omission  in  the  bill  ought 
to  prejudice  the  defence  set  up  by  the  defendant  in  his  answer. 
It  was  to  this  view,  that  Lord  Eldon  addressed  himself  in  the 
passages  cited  at  the  bar,  in  support  of  the  argument,  that  more 
credit  ought  to  be  given  to  the  defendant's  answer  than  to  the 
assertion  of  one  witness,  Taylor.  "  The  bill  (said  he)  being 
amended,  and  this  being  a  case,  in  which  the  Court  ought  to  be 
particularly  sure  of  the  ground,  on  which  it  decides  upcm  a  fact, 
equivocal,  or  a  declaration  more  or  less  according  to  the  recolleo* 
tion  of  the  precise  terms  by  the  witness,  it  is  not  unfair  to  observe, 
that  probably  before  the  amendment  the  plaintiff  must  have  ool* 
lected  the  account  of  it  from  Taylor ;  if  he  was  the  only  persofi 
from  whom  she  could  have  got  the  account ;  and  the  bill  wai 
then  amended,  in  order  to  introduce  the  allegation  as  to  Stan- 
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sell's  representatioa  to  Bicknell.  Taylor  does  not  recollect 
hair  as  much  in  his  answer,  as  in  his  evidence ;  and  that  is  a  very- 
material  circumstance,  when  the  defendant  is  to  be  charged  upon 
this  ground ;  that  more  credit  is  to  be  given  to  the  defendant's 
denial  than  to  the  assertion  of  one  witness.  It  ought  to  be  with 
reasonable  certainty  put  in  issue  by  the  allegations  of  the  bill- 
Taylor's  account  is  not  necessarily  inconsistent.  I  do  not  say  it 
is  necessarily  consistent,  with  Bicknell's.  But  it  must  be  neces- 
sarily inconsistent,  and  more  credible  than  the  denial  by  the 
answer,  before  the  decree  can  be  made.  He  says,  the  purpose, 
as  represented  by  Bicknell,  was  to  show  the  deeds  to  some  per- 
son, who  would  let  him  have  credit  in  the  way  of  his  trade ; 
and  in  the  same  conversation  they  were  to  be  brought  back  in 
an  hour.  That  negatives  the  very  idea,  that  the  estate  was  to 
be  pledged.  That  mode  of  representing  the  conversation, 
instead  of  opposing,  confirms  Bicknell's  answer.  Upon  his 
answer,  therefore,  and  Taylor's  evidence,  there  is  not  that  sort  of 
contradiction,  that  entitles  the  plaintiff  to  a  decree  against  Bick- 
nell on  the  ground  of  fraud*  The  circumstance  of  Taylor's 
examination  shows  the  danger;  for  Bicknell  had  no  opportunity 
of  answering  the  farther  evidence  of  express  charge.  It  is  veiy 
extraordinary  to  say,  this  Court  will  not  act  upon  the  evidence 
of  one  witness  contradicting  the  answer,  and  yet  it  will  act  upon 
that  evidence,  in  order  to  charge  the  defendant  in  a  circum- 
stance, to  which  he  has  had  no  opportunity  of  stating  himself. 
That  therefore  could  only  be  a  ground  for  inquiry."  He  after- 
wards added,  '^  I  hesitate  also  in  givmg  Taylor  credit  for  bis 
evidence,  carried  in  the  depositions  so  much  farther  than  the 
answer ;  and  the  bill  containing  no  allegation  to  give  Bicknell 
the  benefit  of  his  answer;  with  the  conversation,  that  the 
money  was  to  be  repaid  by  two  years'  rents  ;  and  the  circum- 
stance, that  in  the  security  the  rents  are  really  devoted  to  the 
principal,  as  well  as  the  interest."  So  that,  it  is  apparent,  that 
Lord  JSUon'f  remarks  were  addressed  to  the  comparative  credi- 
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bility  of  the  answer  of  the  defendant,  and  the  testimony  of  Tay- 
lor as  to  conversations  and  circumstances  not  alluded  to  in  the 
bill ;  and  not  to  the  admissibility  of  the  evidence  itself. 

The  case  of  JEt^an*  v.  Bicknell  (6  Ves.  R.  174,  189,  192), 
does  not  sustain  the  doctrine  of  Lord  Chief  Baron  Richardsy  or 
of  Lord  Chancellor  Hart ;  and  1  have  not  been  able  to  find  a 
single  decision  in  the  English  Court  of  Chancery,  which  does 
sustain  it.  And  yet,  if  the  doctrine  had  been  well  established,  it 
seems  to  me  almost  impossible  that  it  should  not  be  found  clearly 
stated  in  the  books,  as  it  must  be  a  case  of  so  frequent  recurrence 
in  practice.  On  the  contrary,  it  seems  to  me,  that  the  case  of 
Eark  V.  Pickin  (1  Russ.  &  Mylne  R.  547),  shows,  that  no 
such  rule  is  established  in  Chancery.  There,  the  question  in 
the  cause  turned  upon  the  fact  of  notice  of  a  settlement, 
which  was  charged  in  the  bill.  But  the  names  of  the  witnesses, 
and  the  particular  facts  of  notice,  and  the  admissions  and  con- 
versations with  the  defendant,  which  amounted  to  notice,  were 
not  stated  in  the  bill,  so  that  the  defendant  had  no  opportunity 
to  meet  the  testimony.  The  counsel  for  the  defendant  objected 
to  the  admission  of  this  testimony  on  this  account,  insisting,  that 
the  bill  ought  to  have  charged  the  particular  facts  of  notice,  and 
the  conversations  stated  in  the  evidence,  and  the  defendant 
might  then  have  disproved  them.  As  to  the  admissions  of 
notice,  they  insisted,  that  the  rule  of  pleading  was,  that  a 
party  could  not  rely  on  an  admission  made  by  his  adversary, 
not  appearing  in  the  pleadings,  unless  it  were  put  m  issue,  so 
that  he,  whom  it  sought  to  bind  by  it,  might  either  disprove  it,  or 
explain  it.  For  this  defect,  the  counsel  insisted,  that  an  inquiry 
ought  to  be  directed  before  the  Master,  so  as  to  give  the  defend- 
ant an  opportunity  of  meeting  a  case,  which  had  been  opened 
against  him  by  surprise.  The  counsel  for  the  plaintiff  denied, 
that  any  such  rules  of  pleading  existed,  as  those,  on  which  the 
argument  for  the  defendant  was  founded ;  and  resisted  the  in- 
quiry.   The  Master  of  the  Rolls  directed  the  inquiry  respecting 
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notice  before  the  Master  upon  the  ground,  that  neither  the 
names  of  the  witnesses,  nor  the  particular  facts  of  notice  were 
stated  in  the  bill.  Upon  appeal,  the  Lord  Chancellor  (Lord 
Lyndhursi)  thought  the  direction  of  the  Master  of  the  RoUs  at 
first  right,  and  afterwards  varied  the  order  by  directing  an  issue 
as  to  the  supposed  time  of  the  conversations. 

Now,  upon  this  case  it  is  material  to  remark,  that,  if  there  ex- 
isted any  such  rule,  as  is  supposed,  the  evidence  of  the  admis- 
sions and  conversations  ought  to  have  been  rejected,  and  then 
there  would  have  been  an  end  of  the  cause ;  whereas  the  coun- 
sel, who  raised  the  objection,  only  asked  for  a  further  inquiry 
before  the  Master.  The  counsel  for  the  plaintiff  utterly  denied 
the  existence  of  any  such  rule.  And  no  authority  on  either 
side  was  quoted  for  the  doctrine.  If  the  Master  of  the  Rdls,  or 
the  Lord  Chancellor,  had  recognised  the  existence  of  such  a 
rule,  the  order  made  by  each  of  them  would  have  been  imperti- 
nent and.  incorrect.  So  that  it  seems  to  me  very  clear,  that  no 
such  rule  has  been  established  in  Chancery. 

If  then,  in  the  absence  of  authority  in  favor  of  the  rule,  we 
look  to  principle,  it  seems  to  me  impossible,  that  it  can  be  sup- 
ported. There  is  no  pretence  to  say,  that  in  general  it  is  true, 
that,  as  to  the  facts  to  be  put  in  issue,  it  is  necessary,  not  only  to 
charge  these  facts  in  the  bill,  but  also  to  state  in  the  bill  the  ma- 
terials of  proof  and  testimony,  by  means  of  which  these  &cts 
are  to  be  supported.  Lord  Chancellor  Mart  has  admitted  this 
in  the  fullest  manner,  saying ;  ^^  The  evidence  of  facts,  whether 
documentary  or  not,  need  not  be  put  in  issue ;  evidence  of  con- 
fessions,  whether  documentary  or  not,  must."  ^  Why  admissions 
or  conversations,  as  materials  of  proof,  should  be  exceptions 
from  the  general  practice,  I  profess  myself  wholly  unable  to 
comprehend.  Other  papers  and  testimony  may  be  quite  as 
much  matters  of  surprize,  as  documents  or  testimony,  as  conver- 
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sations  or  admissions ;  and  the  circumstance,  that  conversations 
or  admissions  are  more  easily  manufactured  than  other  proofi, 
fumishe  s  no  ground  against  the  competency  of  such  evidence, 
but  only  against  its  cogency  as  satbfactory  proof. 

Two  grounds  are  relied  on  to  support  the  exception.  The 
first  is,  that  the  defendant  may  not  be  taken  by  surprize,  and, 
(as  it  has  been  said)  admitted  out  of  his  estate ;  but  may  have 
an  opportunity  to  cross-examine  the  witnesses.  The  second  is, 
that  the  defendant  may  have  an  opportunity,  in  bis  answer,  fully 
to  deny,'  or  to  explain  the  supposed  admissions  or  conversa- 
tions. Now,  the  former  ground  is  wholly  inapplicable  to  our 
practice,  where  the  interrogatories  and  cross  interrogatories  put 
to  every  witness  are  fully  known  to  both  pardes ;  and,  indeed, 
in  the  laxity  of  our  practice,  where  the  answers  of  the  witness 
are  usually  as  well  known  to  both  parties.  So  that  there  is  no 
general  ground  for  imputing  surprise.  Indeed,  in  tUis  very  case, 
it  is  admitted  by  the  learned  counsel  for  the  defendant,  that 
there  has  not  been  any  surprise.  The  second  ground  is  appli- 
cable here.  But,  then,  proo&,  documentary  or  otherwise,  may 
be  oflbred  as  evidence  of  facts  charged  in  the  bill,  as  well  as 
admissions  and  conversations,  which  it  might  be  equally  im- 
portant for  the  defendant  to  have  an  opportunity  to  deny  or  to 
explain,  in  order  to  support  his  defence.  Yet  the  evidence  of 
such  fiicts  is  not,  therefore,  inadmissible.  So  that  the  exception 
is  not  coextensive  with  the  supposed  mischief. 

But  it  seems  to  roe,  that  the  exception  would  itself  be  intro- 
ductive  of  much  of  the  mischief,  against  which  the  practice  of 
the  English  Court  of  Chancery  is  designed  to  guard  suitors.  In 
general,  the  testimony  to  be  given  by  witnesses  in  a  cause  at 
issue  in  Chancery,  is  studiously  concealed  until  after  publica- 
tion is  formally  authorized  by  the  Court.  The  witnesses  are 
examined  in  secret  upon  interrogatories  not  previously  made 
known  to  the  other  party.  The  object  of  this  course  is  to  pre- 
vent the  fabrication  of  new  evidence  to  meet  the  exigencies  of 
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the  cause,  and  to  take  away  the  temptations  to  tamper  wkh  the 
witnesses.  Now,  if  the  exception  be  well  founded,  it  will  (as 
has  been  strongly  pressed  by  counsel)  aShtd  great  opportu- 
nities and  great  temptations  to  tamper  with  witnesses,  who  are 
known  to  be  called  to  testify  to  particular  admissions  and  con- 
versations. So  that  it  may  well  be  doubted,  whether,  consist- 
ently with  the  avowed  objects  of  the  English  doctrines  on  this 
subject,  such  an  exception  could  be  safely  introduced  into  the 
English  Chancery.  There  is  another  difficulty  in  admitting  the 
exception  ;  and  that  is,  that  there  is  no  reciprocity  in  it ;  for 
while  the  defendant  in  a  suit  would  have  the  full  benefit  of  it, 
the  plaintiff  would  have  none,  since  his  own  admissions  and  con- 
versations might  be  used,  as  rebutting  evidence,  against  bb  claims 
asserted  in  the  bill,  although  they  were  not  specifically  referred 
to  in  the  answer. 

Several  cases  have  been  referred  to,  both  m  the  English  and 
the  American  Reports,  in  which  the  case  has  been  mainly  decided 
upon  the  admissions  or  conversations  of  the  parties,  which  were 
not  specifically  stated  in  the  bill,  or  other  pleadings.  I  have 
examined  those  cases  ^  and  although  it  is  not  positively  certain, 
that  there  were  not,  in  any  instance,  any  such  admissions  or  con- 
versations charged  in  the  bill ;  yet  there  is  the  strongest  reason 
to  believe,  that  such  was  the  fact ;  and  no  comment  of  the 
counsel  or  of  the  Court  would  lead  us  to  the  supposition,  that  there 
was  imagined  to  be  any  irregularity  in  the  evidence.  I  allude 
to  the  cases  of  Lench  v.  Lench  (10  Ves.  R.  511),  Besani  v. 
Richards  (1  Tamlyn  R.  509),  Mathway  v.  Ham  (1  Taralyn 
R.  316),  Necot  v.  Barnard  (4  Russ.  R.  247),  Parle  v.  Peek, 
(1  Paige  R.  477),  Marks  v.  PeU  (1  John.  Ch.  R.  594),  and 
Harding  v.  TVheaton  (11  Wheat.  R.  103;  S.  C.  2  Mason  R. 
375).  So  far  as  my  own  recollection  of  the  practke  in  the 
Courts  of  the  United  States  has  gone,  I  can  say,  that  I  have  not 
the  slightest  knowledge,  that  any  such  exception  has  ever  been 
urged  in.the  Circuit  Courts,  or  in  the  Supreme  Court,  although 
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numerous  occasions  have  existed,  in  which,  if  it  was  a  valid  ob- 
jection, it  most  have  been  highly  important,  if  not  absolutely 
decisive*  Until  a  comparatively  recent  period,  I  was  not  aware, 
that  any  such  rule  was  insisted  on  in  England  or  America,  not* 
withstandbg  the  case  of  HaU  v.  Maltby  (6  Price  R.  250,  252, 
258).  Indeed,  Mr.  Gresley,  in  his  late  Treatise  on  Evidence, 
has  not  recognised  any  such  rule,  although  in  one  passage  the 
subject  was  directly  under  his  consideration,  and  he  relied  for  a 
more  general  purpose  on  that  very  case.^  If  it  had  been  clearly 
settled  in  England,  it  would  scarcely  have  escaped  the  attention 
of  any  elementary  writer,  professedly  discussing  the  general  doc- 
trines of  evidence  in  Courts  of  Equity. 

My  opinion  b,  that  the  principle  to  be  deduced  from  the  case 
in  6  Price  R.  250,  before  Lord  Chief  Baron  Rkhardsy  sup- 
ported, as  it  is,  by  the  other  cases  already  cited  before  Lord 
Chancellor  Hart^  is  not  of  sufficient  authority  to  establish  the 
exception  contended  for,  as  an  exception  known  and  acted  upon 
in  the  Court  of  Chancery  in  England,  whose  practice,  and  not 
that  of  the  Court  of  Exchequer,  furnishes  the  basis  of  the  equi^ 
practice  of  the  Courts  of  the  United  States.  I  have  a  very 
strong  impression,  that  in  America  the  generally  received,  if  not 
the  universal,  practice,  is  against  the  validity  of  the  exception. 
If  the  authorities  were  clear  the  other  way,  I  should  follow 
them.  But  if  I  am  to  decide  the  point  upon  general  principles, 
independent  of  authority,  I  must  say,  that  I  cannot  persuade 
myself,  that  the  exception  is  well  founded  in  the.  doctrines  of 
equity  jurisprudence,  as  to  pleadings  or  evidence. 

The  exception,  therefore,  to  the  Master's  report  must  be 
overruled.  It  would  be  a  very  different  question,  if  the  bill 
should  contain  no  charges,  as  to  admissions  or  conversations 
of  the  defendant,  and  the  defendant  should  be  surprised  at  the 
bearing  by  evidence  of  such  admissions  and  conversations  in 

>  See  Oredey  on  Evidence,  161. 
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support  of  the  facts  put  in  issue,  whether  the  Court  would  not, 
for  the  purposes  of  justice,  enable  the  defendant  to  countervail 
such  evidence,  by  giving  him  leave  to  oSht  other  evidence,  ex-> 
planatory  or  in  denial  of  it,  upon  reference  to  the  Master,  or 
by  an  issue,  as  was  done  in  the  case  of  Earle  t.  Picken  (1  Russ. 
b  MylneR.  547.)  I  imagine,  that  one  reason,  why,  when  evi- 
dence of  admissions  or  conversations  of  the  defendant  is  intended 
to  be  introduced,  in  support  of  facts  charged  in  the  bill,  and 
put  in  issue,  such  admissions  and  conversations  are  so  often 
charged  in  the  bill,  is  to  avoid  the  very  difficulties,  in  which  the 
omission  must  leave  the  cause ;  viz.  the  little  conGdence,  which 
the  Court  would  give  to  it,  as  a  species  of  evidence  easily  &bri- 
cated,  and  the  inclination  of  the  Court  to  endeavor,  by  a  refer- 
ence or  an  issue,  to  overcome  its  force. 

I  have  not  thought  it  necessary,  in  the  view,  which  has  beea 
taken  of  the  exception  to  the  Report  of  the  Master,  to  consider 
with  much  care  the  other  objection  made  to  the  exception ; 
to  wit,  that  the  admissions  and  conversations  are  sufficiently 
charged  in  the  bill  to  let  in  the  evidence,  even  if  the  rale 
were,  as  the  plaintiff's  counsel  has  contended  it  to  be*  The 
only  charge  bearing  on  this  matter  is,  that  ^^  at  all  the  tinses 
aforesaid,  as  well  as  at  divers  other  times,  through  all  the  ne- 
gotiations aforesaid,  as  well  as  in  many  other  negotiations  in 
relation  to  the  contract  aforesaid,  the  said  Daniel  Buroham 
(the  defendant)  constantly  spoke  of  the  said  interest  in  the  said 
lands  of  the  said  Black,  as  belonging  to  the  said  copartner- 
ship, and  spoke  of,  recognised,  and  treated  your  orator  as  hav- 
ing an  equal  and  copartnership  right  therein."  This  language 
is  somewhat  indeterminate  ;  for  it  is  not  charged,  whether  the 
defendant  spoke  to  the  plaintiff,  or  to  third  persons ;  and  no  per^ 
-sons  in  particular  are  named,  with  whom  he  held  any  conversa- 
tions  on  the  subject.  If  the  rule  contended  for  existed,  I 
should  greatly  doubt,  whether  such  an  allegation,  in  such  loose 
and  uncertain  terms,  was  a  sufficient  compliance  with  it ;  for  it 
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would  lie  open  to  all  the  objections^  against  which  the  rule  is 
supposed  to  be  aimed.  The  defendant,  to  so  general  a  charge, 
could  do  no  more  than  make  a  very  general  answer.  So,  that 
he  would  be  deprived  of  all  the  benefit  of  all  explanations 
and  denials  of  particular  conversations.  But  it  is  unnecessary 
to  dwell  on  this  point,  as  the  other  is  decisive. 

Hie  exception  uku  overruled. 
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Jesse  Gordon  v.  Archelaus  Lewis  and  others. 

An  interlocutory  decree  was  made  in  Equity,  by  which  the  ezeeutorrof  A. 
Lewii,  were  chargeable  with  the  turn  of  $1891,05  on  account  of  rente 
and  profits  due  to  the  plaintiff,  Jesse  Grordon.  A  petition  was  now  filed, 
praying  that  a  certain  sum,  amounting  to  $1071425,  due  from  John  Grordon, 
to  the  executors,  might  be  set-off  against  the  foregoing  sum ;  it  being 
alleged  that  Jesse  Gordon,  the  plaintiff,  was  a  mere  nominal  party,  and 
that  John  Qordon  was  the  real  party  in  interest,  and  was  insolvent.  It  did 
not  appear,  that  there  was  any  mutual  credit  between  A.  Lewis  and  John 
€rordon,  or  any  express  or  implied  agreement  of  set-off.  Hdd,  that  (he 
proceedings  had  passed  that  stage,  when  the  claim  of  set-off  could  be 
entertained;  that  the  question,  whether  Jesse  Grordon  was  a  nominal 
party  or  not,  cannot  be  investigated  in  a  collateral  proceeding,  like  the 
present;  that  the  proper  course  would  have  been  to  file  a  cross  bill  at  an 
earlier  stage,  or  now  to  institute  an  original  bill,  in  some  competent 
C^urt ;  and  that  the  insolvency  of  John  Gordon  does  not  per  $e  constitute 
a  sufficient  equity  to  induce  a  Court  of  Equity  to  sustain  the  set-off. 

In  matters  of  set-off,  Equity  follows  the  law ;  and  the  fact  of  the  existenee 
of  mutual  demands,  without  some  intervening  equity  between  the  parties. 
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would  not  justify  a  Court  of  Equity  in  allowing  a  set-off.  StmJbiU,  thsA 
the  mere  insolvency  of  one  of  the  parties,  does  not  constitute  such  an 
equity. 

HThis  case  was  formerly  before  the  Court,  upoo  exceptions  to 
the  Master's  report;  and  the 'decision  thereon,  is  reported  in  2 
Sumner  R.  143,  (S.  C.  1  Sumner  R.  524).  The  decree  there- 
upon entered  at  May  terra,  1835,  was  as  follows. 

It  is  ordered,  adjudged  and  decreed  by  the  Court,  that  the 
report  of  the  Master  be,  and  do  hereby  stand  confirmed,  in  all 
respects,  in  which  it  is  not  altered  or  varied  by  this  present 
decree. 

And  it  is  further  ordered,  adjudged  and  decreed,  inasmuch  as 
it  appears  in  and  by  the  report  aforesaid,  that  the  original  mort- 
gage to  Mark  Haskell  in  the  proceedings  mentioned,  under  which 
the  defendants  claim  title  by  assignment  thereof,  has  been  long 
since  satisfied  and  extinguished,  that  the  said  Portland  Manufiic- 
turing  Company,  do  forthwith  and  immediately,  surrender  and 
deliver  up  to  the  plaintifiT,  the  possession  of  the  premises: 
and,  that  unless  the  same  be  done,  on  or  before  the  eighth  day 
of  September  next,  that  a  writ  of  possession,  in  the  nature  of  a 
writ  of  Habere  facias  possessionem^  do  issue  from  the  Clerk's 
office  in  due  form  of  law,  for  the  possession  of  the  same  pre- 
mises ;  and,  that  the  plaintiff  also  do  have  execution  against  the 
defendants,  for  his  costs  in  the  premises  up  to  the  present  time. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the  said 
Daniel  Fox  and  Josiah  Pierce,  as  executors  of  the  said  Arche- 
laus  Lewis,  do  from  the  assets  of  the  said  Lewis  in  their  hands, 
if  any  such  there  be,  pay  into  court  the  sum  of  eighteen  hun- 
dred and  ninety-one  dollars  and  five  cents,  being  the  amount  of 
the  surplus  rents  and  profits  received  by  the  said  Lewis,  from 
and  after  the  satisfaction  and  extinguishment  of  the  said  Haskell 
mortgage,  viz.  from  and  after  the  twenty-third  day  of  April, 
A.  D.  one  thousand  eight  hundred  and  eighteen,  to  the  time  of 
the  sale  of  the  said  mortgaged  premises  to  the  said  Portland 
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Manufacturing  Company,  viz.  to  the  third  day  of  August,  A.  D. 
one  thousand  eight  hundred  and  thirty-one.  And  that  the  said 
Portland  Manufacturing  Company  do  pay  into  Court  the  sum  of 
eighty-six  dollars  and  ninety  cents,  being  the  amount  of  interest 
allowed  by  the  Master,  as  and  for  an  occupation  rent,  or  what 
might  have  been  received  by  them,  as  rents  and  profits  of  the 
said  mortgaged  prembes,  since  their  purchase  thereof  as  aibre- 


And  it  is  further  ordered,  adjudged  and  decreed,  that  the 
charge  of  interest  upon  such  surplus  rents  and  profits  received 
by  the  said  Liewis  according  to  the  annual  rests  made  by  the 
Master  and  contained  in  bis  report,  be,  and  hereby  is,  under  all 
the  circumstances  of  the  present  case,  disallowed. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the  said 
several  sums  of  money  so  ordered  to  be  paid  into  Court,  be  so 
paid  into  Court  on  or  before  the  first  day  of  October  next,  by 
the  parties  respectively ;  otherwise,  process  in  the  nature  of  an 
execution  as  for  a  specific  performance,  is  to  issue  against  tbe 
parties  respectively  for  the  same.  But  the  said  Fox  and  Pierce, 
executois  as  aforesaid,  are  to  be  at  liberty  at  the  Term  of  this 
Court,  to  be  held  on  the  first  day  of  October  next  at  Wiscasset, 
within  and  for  this  District  of  Maine ;  to  show  what  assets  they 
have  in  their  hands,  or  whether  they  have  any  assets  in  their 
hands  of  the  said  Lewis  to  pay  the  said  sum ;  and  if  they  shall 
not  appear  at  the  said  time  and  place,  or  shall  not  render  a  due 
account  of  the  assets  of  said  Lewis  in  their  hands,  as  they  shall 
be  ordered  and  required  by  the  Court,  then  they  shall  be  taken 
to  have  confessed  that  the  assets  in  their  hands,  are  sufficient  to 
pay  the  sum  aforesaid,  and  be  held  chargeable  therewith  accord- 
ingly. 

And  all  parties  interested,  or  claiming  an  interest  in  the  sums 
so  to  be  paid  into  court,  shall,  when  the  same  shall  be  so  paid 
into  court,  be  at  liberty  to  apply  by  supplementary  proceedings. 
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to  have  their  respective  rights  thereto  ascertained  and  estab- 
lished. 

And  all  further  orders  and  decrees,  are  reserved  for  the  con- 
sideration of  the  Court. 

At  May  Term,  1836,  the  executors  of  Archelaus  Lewis,  filed 
a  petition  to  the  Court,  in  substance  as  follows. 

Josiah  Pierce,  of  Gorham,  in  said  district,  and  Daniel  Fox,  of 
said  Portland,  executors  of  the  last  will  and  testament  of  Arche- 
laus Lewis,  late  of  Westbrook,  in  said  district,  respectfully  rep- 
reseat,  that  at  May  term  of  this  honorable  Court,  A.  D.  1835) 
in  the  suit  in  Equity,  in  which  Jesse  Gordon  was  plaintiff  against 
them  and  the  Portland  Manufacturing  Company,  they  were 
ordered  by  the  decree  of  said  Court,  to  pay  into  court  $  1 ,801  05^ 
from  the  assets  of  said  Lewis  in  their  bands,  if  any  such  tbena 
be ;  with  liberty  foi^  them  to  show  to  the  Court  what  assets 
they  have  in  their  hands,  which  they  did  at  the  last  term  of  the 
Court. 

That  said  sum  of  $1,89605  was  for  rents,  which  accmed 
long  before  the  conveyance  was  made  by  John  Gordon  to  Jesse 
Gordon,  as  hereafter  stated,  and  did  not  pass  to  said  Jesse  by 
said  conveyance,  but  belonged  to  said  John,  and  still  belbng  to 
him,  subject  to  the  equitable  claim,  which  they  the  said  Pierce 
and  Fox  have  against  the  same  as  executors  of  said  Archelaus 
Lewis,  as  hereafter  stated. 

And  it  was  further  ordered  and  decreed,  that  all  parties  mter- 
ested,  or  claiming  an  interest,  in  the  sum  so  to  be  paid  into  court 
shall,  when  the  same  is  paid  into  court,  be  at  liberty  to  apply  by 
supplemental  proceedings  to  have  their  respective  rights  thereto 
ascertained  and  established. 

And  the  said  Pierce  and  Fox  further  represent,  that  although 
a  deed  was  produced  from  John  (xordon  to  said  Jesse  Gordon, 
under  which  said  Jesse  and  his  representatives  pretend  to  claim 
said  sum  of  $1,89105,  your  petitioners  have  reason  to  be- 
lieve, and  do  in  fact  believe,  that  said  deed  was  given  without 
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consideration,  and  for  the  purpose  of  covering  said  property  in 
the  hands  of  said  Jesse  for  the  benefit  of  said  John,  he  being  in 
debt  and  insolvent. 

And,  that  whatever  is  paid  under  said  decree,  or  the  greater 
part  of  it,  will  go  to  the  use  and  benefit  of  said  John  Gordon. 
That  said  John  is  largely  indebted  to  them,  the  said  Pierce  and 
Fox,  in  their  said  capacity  of  executors  of  said  Lewis,  to  wit, 
in  the  sum  of  $  1,071  %,  and  was  so  indebted  at  and  before  the 
time  he  made  said  deed  to  said  Jesse  Gordon,  and  at  the  time 
the  rents  accrued,  which  they  are  Fequired  to  pay  into  court  as 
aforesaid.  That  there  is  no  mode  in  which  they  can  obtain 
payment  of  the  debt  so  due  from  said  John  Grordon  to  said 
Lewis's  estate,  unless  they  can  be  permitted  to  deduct  the  same 
from  the  sum,  which  they  are  ordered  to  pay  into  court,  or  to 
receive  the  same  out  of  said  sum,  by  order  and  decree  of  this 
honorable  Court. 

The  case  was  argped  on  this  petition  by  C.  S.  Daveis,  for  the 
plaintiff,  and  by  S.  LongfeUow^  for  the  defendants. 

Stort  J.  The*  object  of  the  present  petition  is  to  have  the 
benefit  of  a  set-off  of  $  1 071  25,  which  it  is  now  admitted  is  due 
and  owing  to  the  executors  fit)m  John  Gordon,  to  be  allowed  and 
deducted  from  the  sum  of  $1891  05,  the  rents  and  profits,  for 
which  the  executors  are  chargeable  under  the  decree  of  the 
Court  already  rendered.  The  ground,  upon  which  this  claim 
is  asserted,  is,  that  John  Gordon  is  the  real  party  in  interest  in 
the  present  case  and  is  insolvent,  and  that  Jesse  Gordon  is  a 
mere  nominal  party. 

This  very  question  came  under  the  consideraticxi  of  the  Court 
at  the  former  hearing  upon  the  Master's  report  and  an  excep- 
tion taken  thereto,  which  presented  it.  The  exception  was 
then  overruled  upon  the  ground,  that  there  were  no  facts  estab- 
lishing the  claim.  That  ground  is  now  removed ;  and  it  is  ad- 
mitted, that  there  is  the  sum  of  $1071  25  due  from  John  Gor- 
don to  the  executors.    But  on  that  occasion  the  Court  enter- 
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tained  great  doubts^  whether  the  claim  could  be  sustabed  as  a 
set-off  ID  any  form. 

It  is  very  clear,  that  the  claim  cannot  be  asserted  in  the  pres- 
ent suit ;  and  if  it  could  have  been  at  any  stage  of  the  suit 
asserted  (which  is  denied),  the  proceedings  have  passed  that 
stage.  The  reservation  in  the  decretal  order,  allowing  all  per- 
sons interested  in  the  sums  paid  into  court  to  come  in  and 
prosecute  their  claims  thereto,  is  wholly  inapplicable  to  the  exe- 
cutors, who  have  no  interest  whatsoever  in  those  sums.  It 
applied  solely  to  those  persons,  who  were  entitled  to  Joshua 
Webb's  equity  of  redemption.  Indeed,  the  present  petition 
asserts  no  right  to  any  part  of  those  sums ;  but  only  a  right  of 
set-off  against  them,  to  be  recouped  from  the  amount,  as  an  ad- 
verse claim. 

Upon  this  petition  it  is  impossible  for  the  Court  in  this  suit, 
to  go  into  any  proofi  of  the  material  facts  asserted  in  it,  and 
which  are  vital  to  the  relief  sought.  The  question,  whether 
Jesse  Grordon  is  a  nominal  party,  or  not,  cannot  be  investigated 
in  such  a  collateral  proceeding.  The  proper  course  would  have 
been  to  have  filed  a  cross  bill  at  an  earlier  stage  of  the  proceed- 
ings, or  now  to  institute  an  original  bill  in  some  court  compe- 
tent to  maintain  it. 

But  if  a  cross  bill  had  been  duly  filed,  or  an  original  bill  were 
now  before  this  Court,  asserting  the  same  facts,  and  they  were 
all  proved,  my  judgment  is,  that  it  is  not  a  case,  in  which  a 
Court  of  Equity  could  grant  the  relief.  The  jurisdiction  of 
Courts  of  Equity  in  matters  of  set-off  is  very  narrow,  and  closely 
follows  that  of  the  law.  The  mere  fact  of  the  existence  of 
mutual  demands  constitutes  no  ground  in  equity  for  a  set-off, 
however  reasonable  it  might  have  been  to  have  allowed  it  upon 
principles  of  natural  justice.  The  authorities  are  the  other  way. 
I  have  had  occasion  to  consider  this  doctrine  in  various  cases, 
and  need  do  no  more  than  refer  to  the  cases  of  Jackson  v.  Robin- 
son  (3  Mason  R.  138),  Oreen  v.  Darling  (5  Mason  R.  201), 
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Gordon  v.  Lewis  (3  Sumner  R.  151),  and  At^tf  v.  SSieppmrd 
(2  Sumner  R.  412).    To  justify  a  Court  of  Equity  in  allowing 
a  set-off  there  must  be  some  (Original  or  intervening  equity  be- 
tween the  parties  beyond  the  mere  fact  of  mutual  debts.    There 
must  be  a  mutual  credit,  founded  on  a  subsisting  debt  on  the 
other  side,  or  an  express  or  implied  agreement  for  a  set-off  of  mu- 
tual debts.     There  is  no  pretence  of  any  such  mutual  credit^  or 
any  such  express  or  implied  agreement  of  set-off  in  the  present 
case.    The  petition  asserts  none.    The  whole  facts  of  the  pres- 
ent suit  repudiate  it.    The  sole  equity  now  set  up  is  the  insol- 
vency of  John  Gordon.    But  I  am  not  satisfied,  that  mere  insol- 
vency alone  constitutes  a  ground  for  the  interference  of  the 
Court.     On  the  contrary  it  appeared  to  me  in  the  case  of  flbi^e 
V.  Sheppard  (2  Sumner  R.  415,  416),  that  there  was  no  suffi- 
cient authority  to  establish  that  doctrine.     I  am  aware  of  the 
bearing  of  the  case  of  Simson  v.  Hart  (14  John.  R.  63),  which, 
upon  its  own  circumstances,  may  have  been  very  properly  de- 
cided.    But  if  it  meant  to  assert,  as  a  general  doctrine,  that 
mere  insolvency  of  one  of  the  parties  gives  a  right  in  equity  to 
set  off  mutual  unconnected  debts,  I  am  not  prepared  to  say,  that 
it  can  be  sustained  as  a  sufficient  authority  to  bind  this  Court  to 
that   extent,  whatever  may  be  my  respect  for  the  learned 
Judges,  who  decided  it. 

It  has  been  suggested,  that  the  case  might  be  treated  as  one 
within  the  equity  of  the  statutes  of  set^iff  of  Maine  (stat.  of 
1820,  ch.  59,  ^19,  and  of  1823,  ch.  228).  But  it  appears  to 
me,  that  neither  in  their  words,  nor  in  their  intent,  can  they  be 
applied  to  oases  like  the  present.  The  cases  relied  upon  in  the 
argument  from  the  Massachusetts  and  Maine  Reports  were 
founded  upon  the  laws  of  those  States,  applicable  to  the  insolvent 
estates  of  deceased  persons ;  and  of  course  they  turn  upon  very 
different  considerations.' 

>  See  McDonald  v.  Webster,  2  Mass.  R.  498.    Sewall  v.  Sparrow,  16 
Maas.  R.  24,  and  Z^man  v.  Estes,  1  Greenl.  R.  182. 
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Gordon  «.  Lewis  et.  al. 

There  b  another  iDgredient  in  this  case,  suggested  in  the  plain- 
tiflfs  argument,  which,  if  well  founded,  as  matter  of  fact  (as  it 
seems  to  be),  would  dispose  of  the  question  upon  stronger 
grounds.  It  is,  that  the  mortgage  was  actually  assigned  by 
John  Gordon  to  Leal  &  Porterfield,  under  whom  the  plaintiff 
asserts  title,  before  the  debt  now  insisted  on  as  a  set-off  became 
due,  or  even  existed.  But  1  do  not  dwell  on  this  fact,  because 
it  is  not  presented  in  such  a  direct  form  in  the  present  aspect  of 
this  cause  as  to  be  deemed  strictly  in  judgment. 

Upon  the  whole  my  opinion  is,  that  the  prayer  of  the  petition 
roust  be  rejected ;  and  the  petition  itself  be  dismissed.  The 
District  Judge  concurs  in  this  opinion,  and,  therefore,  let  the  peti- 
tion be  dismissed. 
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ABANDONMENT. 

See  Admiraltt,  13. 
Insubaitck,  8, 9. 

ACCOUNT. 

Su  Master  in  Chancery,  4 

ACKNOWLEDGMENT  OF 
DEEDS. 

Su  CONYKTANCK,  7,  8. 

ACTION  ON  THE  CASE. 
iS^  Conspiracy. 

ACTIONS,  UMITATIONS  OF, 

iSSm  ADMIRAI.TY,  12^  13. 

ADMINISTRATORS. 
iSSee  JtrDOMENT. 

ADMIRALTY. 

1.  In  a  libel  for  a  maritime  tree- 
pass,  assault  and  battery,  against 
two  respondents,  if  there  is  joint 
decree  for  damages,  either  of  the 
respondents  may  appeal  without 
joining  the  other,  where  the  re- 
spondents hsYe  severed  in  their 
pleadings  or  answers,  or  jointly 
pleaded  a  negative  plea  in  the  na- 
ture of  the  general  issue.  But  it 
seems  otherwise,  if  they  had  plead- 
ed a  joint  justification. 

7%oma»  V.  Lane,    1 

2.  The  Admiralty  jurisdiction  as 
to  torts  depends  upon  locality,  and 
is  limited  to  torts  committed  on  the 
high  seas,  or  at  farthest  to  torts 
committed  on  waters  within  the 
ebb  and  flow  of  the  tide.         UneL 

3.  It  seems  that  torts  committed 
on  tide  waters  within  foreign  ports 
are  within  the  Admiralty  jurisdic- 
tioD.  ifnd. 


4  The  statutes  of  13th  and  15tb 
Richard  II.,  respecting  the  Admi- 
ralty, do  not  afiect  its  jurisdiction 
in  foreign  porta  llfuL 

5.  Every  libel  for  a  tort  must 
contain  on  its  face  sufficient  aver- 
men^  as  to  place,  to  show  that  it 
is  within  the  Admiralty  jurisdic- 
tion, otherwise  it  must  be  dismiss- 
ed, aid. 

6.  A  receipt  by  a  seaman  on  re- 
oeiving  the  sum  due  to  him  for 
wages,  stating  tibat  it  is  in  full  for 
all  services  and  demands  for  as- 
sault, batteiT,  and  imprisonment, 
Si>c,  affainst  the  owner,  and  officers, 
is  no  bar  to  a  suit  for  an  assaulL 
battery,  and  imprisonment.  And 
if  it  were,  it  could  not  avail  the 
party,  unless  specially  relied  on  in 
the  answer  as  matter  of  defence. 

Rid. 

7.  Separate  and  distinct  tres- 
nasses  cannot  be  Joined  in  the  same 
libel  against  derendants  who  are 
not  jointly  liable.  Ibid, 

8.  In  Admiralty  pleadings,  the 
better  practice  is  to  present  new 
facts,  when  necessary,  by  an 
amendment  to  the  libel  and  an- 
swer, as  in  Chancery,  and  not  by 
way  of  replication  and  rejoinder. 

Jl^e  Brig  Sarah  ,ann.    206 

9.  The  proon  and  allegations 
must  coincide.  Proofs  to  facts  not 
put  in  contestation  by  the  plead- 
ugs,  and  allegations  of  facts  not 
established  by  proofs,  will  both  be 
rejected.  Ibid, 

10.  Appellate  Courts  in  Admi- 
ralty allow  parties,  under  certain 
circumstances,  non  alUgata  aUara- 
re^  ei  non  prcbata  probare,         ibid, 

11.  Courts  of  Admiraltyt  so  far 
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as  their  juriadiction  extends,  ad-  ADMISSIONS. 

minister  it  upon  the  principles  of  a  Su  EquiTT. 
Court  of  Equity,  and  not  upon  those 

of  strict  law.                            UriiL  ADVERSE  POSSESSION. 

and  Brown  v.  LulL    443  Su  Mortgage,  24. 

12.  Courts  of   Admiralty,   like 

Courts  of  Equity,  govern   them-  AGENT. 

selves  by  the  analogies  of  the  com-  Ske  Iif  suranck,  18. 
mon  law  limitations  of  actions, 

and,  only  under  very  strong  cir-  ALDERMAN. 

cumstances,   depart    from    thera.  Su  CofrvxTANCK,  7. 
Independendy  of  any  limitations^ 

they  will  not  entertain  suits  for  AMENDMENTS. 

stale  demands.  ^e  Admiraltt,  8, 
7%e  Brig  Sarah  Jhm.    906 

13.  Where  the  acceptance  of  an  APPEAL. 
abandonment  occurrea  in  October,  Su  Ai>mirai.tt,  1, 10. 
1828  (which  related  back  to  the 

loss  in  the  preceding  March),  and  ARDENT  SPIRITS. 

the  libel  was  brought  in  Septem-  iSSce  New  Trial,  10. 

ber,  1834 :  Heid,  that,  if  the  vessel 

had  been  within  the  reach  of  the  ARMY   OF   THE  UNITED 

process  of  this  Court  for  R  reasona-  STATES. 

t>le  time,  to  the  knowledge  of  the  iSSee  Brevet  Comassioii,  1,  SL 

libellants,  after  such  a  lapse  of  time^ 

the  libel  ought  not  to  be  maintain-  ARRArCNMENT. 

«d.                                          Rid»  Su  Trial,  5. 

14.  Tlie  Admiralty  has  jurisdic- 
tion over  cbaiter-panies  for  fbr-  ARREST  OF  JUDGMENT. 
eign  voyages,  and  will  enforce  the  Su  Bill  of  Excsptioiis,  4. 
Hen  thereof. 

Certain  Logs  of  Mahogany.  589  ARRIVAL. 

15.  An  objection,  grounded  on  iS^  CoKsul,  8L 
the  pendency  of  anomer  snit,  for 

the  same  cause  of  action,  is  prefim-  ASSAULT  AND  BATTERY. 

maiy  in  its  character,  and  should  iSIk  Adiiirali%  1,  ^ 

be  taken  in  Admiralty  by  a  special 

plea,  in  the  netare  of  a  plea  in  ATTACHMENT. 

abatement,  known,  in  the  practice  Su  CoirvxTARcs,  1, 4, 5, 6. 

of  the  Admiralty,  as  a  dilatoiy  or 

declinatory  exception.             IM.  ATTORNEY,  POWER  OF. 

16.  The  objection  of  UspendenB  SemtUy  that  a  power  of  attomey, 
can  be  sustamed  only,  where  the  authorizing  the  defendant  to  re* 
two  suits  are  of  the  same  charac-  ceive  certain  moneys,  and  which 
ter,  and  where  the  pUM^  in  both  was  intended  to  be  a  securinr,  in 
suits  is  the  same.                     Rid.  the  natura  of  a  lien,  to  the  derond-^ 

17.  A  suit  in  a  State  Court  by  ant,  fbr  his  commisBiona,  would  be 
replevin,  or  by  an  attachment  of  a  power  ooapled  with  an  interest, 
the  property  in  question,  cannot  though  not  m  the  ordinary  sense 
supersede  the  right  of  a  Court  of  of  those  terms. 

Admiralty  to  proceed  by  a  suit  m  Bammond  ▼.  JHUn,    386 

reMf  to  enforce  a  right   or   lien 

against  that  property.              Bid,  AUDITOR. 

Su  BoTTOMRT  Bond,  8.  Su  Master  nr  Chancsbt,  & 

SHIPP15S,  15.  Verdict. 
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BETTERMENTS.  by  the  owner  of  a  ▼eaael,  that  the 

«Slie  MoATOAOB,  2, 10.  money  borrowed  should   be  ad- 

▼anced  for  the  necessities  of  the 

BILL  OF  EXCEPTIONS.  ship,  or  cargo,  or  voyage  ;  tbouffh 

1.  No  Bill  of  Exceptions  lies  in  it  would  be  otherwise,  where  the 

any  capital  case,  in  the  Courts  of  money  was  borrowed  by  the  mas- 

the  United  States.  ter,  vuiule  qficiu                       Ibid, 

United  l^aUa  v.  Gtbert,    19  4.  A  Bottomry  Bond  is  a  con- 

8.  The  ouly  mode  contemplated  tract  for  a  loan  of  money  on  the 

by  the  laws  of  the  United  States  to  bottom  of  the  ship,  at  an  extraordi- 

reviae  the  opinions  of  the  judges  of  nary  interest,  upon  maritime  risks, 

the  Circuit  Court  in  criminal  cases  to  be  borne  by  the  lender,  for  a 

ifly  when  the  judges  are  diYided  in  voyage  or  a  definite  period.     Ibid, 

opinion  at  the  trial,  and  then  the  5.  An  hypothecation  of  a  vessel, 

point  of  division  may  be  certified  on  maritime  risks,  draws  after  it  a 

to  the  Supreme  Court  for  a  final  noaritime  lien.                          Ibid, 

decision  under  the  Judiciary  Act  6.  A  Bottomry  Bond  need  notlte 

of  1802,  ch.  3] ,  §  6.                  BwL  recorded  under  the  Statute  of  Mas- 

3.  No  Bill  of  Exceptions  lies  at  sachusetts  (1832,  cb.  57),  which 
common  law  in  cases  of  treason  provides  for    the    registration  of 
and  felony,     (fwerey  if  one  lies  in  mortgages  of  personal  property.  ^ 
oases  of  misdemeanorB^           Ibid,  Ibid, 

4.  If  the  Court  has  the  power  in  7.  A  valid  Bottomry  Bond  will 
a  capital  case  to  allow  a  Bill  of  be  upheld,  where  there  are  no 
ExoeptiOQi^  It  is  too  late  to  present  laches  on  the  part  of  the  lender, 
it,  when  no  tender  has  been  made  even  against  a  bond  fidt  purchaser, 
at  the  time,  and  after  the  motions  without  notice.  Ibid, 
for  a  new  trial  and  in  arrest  of  8.  A  Bottomry  Bond  may  be 
judgment  have  been  argued  and  upon  time,  as  well  as  upon, a  spe- 
ovemiled.                                Ibid,  cific  voyage.                             Ibid 

9.  If,  after  the  risk  on  a  Bottom- 
ry Bond  has  commenced,  a  sale  or 

BOHA  FIDE  PURCHASER.  transfer  of  the  vessel  takes  place, 

Su  PuacHABKR  bond  Juk.  or  the  voyage  is  in  any  manner 

broken  up  by  the  borrower,  the 

BOND.  maritime  risk  terminates,  as  in  the 

Su  JinoeiaifT.  case  of  a  policy  of  insurance,  and 

the  bond  becomes  presently  paya- 
BOTTOMRY  BOND.  ble.                                         JbuL 
1.  A  valid  Bottomry  Bond  may  10.  Where  it  was  expressly  stip- 
be  made  by  the  owners  of  a  vessel,  ulated  in  a  Bottomry  Bond — **  that 
in  a  fiueign  or  a  home  port  the  said  brig,  shall  be  delivered  to 
Th$  Brig  Draco.    157  no  other  use  or  purpose  whatso- 
3.  The  Admiralty  has  jurisdic-  ever,  until  payment  of  this  bond  is 
tion  over  all  maritime  contracts  in  first  made ;"  heU  h  forHori^  that  a 
jterMmom,  and  also  tn  rtm^  where  sale  of  the  brig,  after  the  corn- 
there  is  a  noaritime  lien  or  express  mencertient  of  the  maritime  risk, 
pledge, as  security;  and  this  em-  terminated    the   risks   under  the 
Draoes,ofcourse,  a  Bottomry  Bond,  bond,  and  entitled  the  lender  to  an 
given  bv  the  owner  in  the  home  immediate  right  of  action.       Ibid, 
port,  where  there  is  an  express  11.  Trover  would  lie  at  common 
pledge,  as  security.                  Ibid,  law,  in  favor  of  the  lender  on  bot- 
3.  It  is  not  necessarv  to  the  va-  tomry,  against  the  vendee  of  the 
lidity  of  a  Bottomry  Bond,  made  vessel,  who,  after  the  commence- 
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ment  of  the  maritime  risk,  and  be-  CHARTER-PARTY, 
fore  the  satisfaction  of  the  bond,        1 .  The  general  owner  of  a  ship 

bad  taken  possession  of  the  vessel,  will  be  deemed  owner  for  the  voy- 

ilfid.  age,  notwiihstandins   a   charter- 
party,  if  he  retains  the  possession 

BREVET  COMMISSION.  and  control  of  the  navigation  of  the 

1.  The  defendant,  being  a  lieu-  ship  during  the  voyage,  and  if  the 
tenant  in  the  army  of  the  United  master  is  his  agent,  acting  under 
States,  was  commissioned  June  his  instructions.  So  also,  if  the 
30th,  1834,  as  a  captain  by  brevet,  intention  of  the  parties,  with  regard 
to  take  rank  from  September  30th,  to  this  point,  seems  doubtful  on  the 
1829.    Hdd^  that  the  commission  face  of  the  charter-party. 

took  effect  retroactively,  and  that  Certain  Legs  qfMahogctmf,    589 

the  defendant  was  entitled  to  re-  2.  The  lien  on  the  cargo  for 

ceive  the  pay  of  a  captain  by  bre-  freight  is  recognised  by  the  com- 

vet,  for  services  rendered  as  cap-  mon  law  and  maritime  law ;  but  it 

tain,  after  the  date  last  above-men-  may  be  displaced  by  particular  cir- 

tioned.  cumstances,  which  denote  a  clear 

Uniied  Stcdes  v.  Vinton*    299  and  determinate  abandonment. 

2.  Where  a  bievet  commission  Ibid. 
in  the  army  of  the  United  States  is  3.  A  clause  in  a  charter-party, 
conferred  upon  a  party,  to  take  providing,  that  the  freight  shall  be 
rank  from  a  prior  date,  the  pay  and  paid  ^  in  five  days  after  [the  brig's] 
emoluments  of  the  rank  conferred  return  to  and  discharge  in  Boston," 
follow  as  an  incident  from  this  is  not  a  waiver  or  displacement  of 
date,  whenever  the  fmrty  has  ren-  the  lien  for  freight ;  the  word  ^dia- 
dered  services  according  to  that  c/^<n^e "  merely  referring  to  the  un- 
rank.                                       Ihid.  lading,  and  not  to  the  delivery  of 

the  cargo.  ibid. 

BROKER.  4.  SemblU.  A  shipper  has  a  right, 

Set  Insurance,  21.  by  the  maritime  law,  to  examine 

the  goods  after  they  are  unlivered, 

CAPITAL  CASES.  in  order  to  ascertain,  whether  they 

jSSfe  Bill  OF  Exceptions,  1,4.    are  damaged    or   not,   before  he 

New  Trial,  1,  2,  6,  8.        makes  himself  liable  at  all  events 

for  the  freight  i6idL 

CAPTURE  OF  NEUTRAL  5.  Where  by  the  charter-party 

SHIP.  the  freight  was  a  gross  sum  paya- 

Su  Shipping,  9,  14.  ble  on  the  saccessful  close  of  the 

whole  voyage,  and  the  bill  of  lail- 

CARGO.  ing  declared,  that  the  return  cargo 

Su  Charter-Partt,  2,3,4,5.    should  be  delivered  to  the  shipjier 

or  his  assigns,  they  paying  freight, 

CASE,  ACTION  ON.  as  per  charter-party ;  Held,  that  a 

iS^e  Conspiracy.  lien  attached   to   the   homeward 

cargo  for  the  freight  due  from  the 

CERTIFICATE.  whole  voyage ;  also,  that  the  con- 

See  Consul,  1, 2,  3.  signee  by  his  receipt  of  the  goods, 

EvioENCE,  10.  became  personally  liable,  upon  his 

implied  assumpsit,  for  the  whole 
CHANCERY.  freight 

Su  EquiTT.  See  Admiraltt,  14. 

CHANCERY,  MASTER  IN,  CHOSE  IN  ACTION. 

See  Master  in  Chancery.  Su  Mortoaoe,  II. 
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CHOSE  IN  ACTION.  duct  then  is  no  reasonable  objec- 

Su  SAiiK,  1.  tion,  if  they  have  suitable  accom- 

Unitrd  Statks,  Priou-  modations. 

TT  OP.  Jtneks  v.  CoUmaiL    231 

2.  They  may  rightfully  exclude 
COLLECTORS.  all  persons  of  bad  character  or 
TheAct  of  Congress  of  1823,  ch.  habits— all  whose  objects  are  in 
107,  provides,  that  whenever  the  any  way  to  interfere  with  their  in- 
emoluments  of  certain  collectors  of  tercsts,  or  to  disturb  their  line  of 
the  customs  **  shall  exceed  $3,000  patronage,  and  all  who  refuse  to 
in  any  one  year,  &c.,lfteexcu«  shall  obey  the  reasonable  regulationsi 
in  every  such  case  be  paid  into  the  which  are  made  for  the  govem- 
treasury  of  the  United  States.  The  ment  of  the  steamboat;  and  they 
defendant  was  collector  of  the  port  may  rightfully  inquire  into  the  bab- 
of  Gloucester,  and  was  removed  its  or  motives  of  passengers  who 
fipom  office  July  29tb,  1829.  From  offer  themselves.  Ihid. 
January  1st  of  the  same  year  to  the  3.  The  plaintiff  was  the  known 
day  of  his  removal,  he  had  received,  agent  of  the  Tremont  line  of  stage- 
for  salary,  fees,  and  commissions  coaches;  the  proprietors  of  the 
$3,457  83 ;  the  excess  of  this  over  steamboat  Benjamin  Franklin,  bad, 
$3,000,  after  deducting  certain  legal  as  he  well  knew,  entered  into  a  con- 
expenses,  be  paid  to  the  treasury  of  tract  with  the  Citaens'  Stage  Coach 
the  United  States.  HeU  that  all  the  Company,  to  carry  passengers  be- 
fees  and  commissions  received  by  tween  Boston  and  Providence,  in 
the  collector  are  to  be  deemed  to  be  connexion  with,  and  to  meet  the 
received  for  his  own  use,  until  tbey  steamboats.  The  plaintiff  had 
exceed  the  maximum  amount  of  been  in  the  habit  of  coming  on 
$3,000 ;  that  the  defendant  was,  board  the  steamboat,  at  Providence 
dierefore,  absolutely  entitled,  in  his  and  Newport,  for  the  purpose  of 
own  right,  to  the  fees  and  emolu-  soliciting  passengers  for  the  Tre- 
roents  of  office,  not  exceeding  montline:  £fe/(i,if  the  jury  should 
$3,000,  received  during  the  seven  be  of  opinion,  that  the  above  con- 
months  preceding  his  removal,  al-  tract  was  reasonable  and  bondJUUf 
though  he  did  not  continue  in  office  and  not  entered  into  for  the  pur- 
a  whole  year  fit>m  January  1st ;  and  pose  of  an  oppressive  monopolyi 
that  the  year  of  his  successor  in  and  that  the  exclusion  of  the  plain- 
office  commenced  on  the  da^  of  his  tiff  was  a  reasonable  regulation,  in 
appointment,  and  ended  with  the  order  to  carry  this  contract  into 
same  day  in  the  succeeding  year.  effect,  that  the  proprietors  of  the 

UnUed  StaU$  v.  Pearee.    575  steamboat  would  be  justified  in  re- 
fusing to  take  the  plaintiff  on  board. 

COMBINATION.  Ibid. 

See  Sbippino,  3^  25. 

CONDITION  PRECEDENT. 

COMMISSION  BY  BREVET.  See  Suutt,  4. 

Su  Brxvkt  Commission. 

CONDITIONAL  PURCHASE. 

COMMON  CARRIERS.  Su  Salk,  2. 

1.  The  proprietoie  of  the  steam-  Surxtt,  3. 
boats  between  Providence  and  New 

York  are  common-carriers,  and,  as  CONFESSIONS. 

sucb,bouDd  to  receive  all  persons  on  Su  EquiTT,  33. 

board,  to  whose  character  and  con-  Evidxnck,  4, 5. 

TOL.  Til.  81 
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CONSPIRACY.  62,  §  2.    Hdd,  that  the  certificate 

Semble.    An  action  on  the  case,  of  the  consul  waa  not  admissible 

in  the  nature  of  an  action  for  a  evidence,  to  prove  the  arrival  or 

conspiracy,  may  be  maintained,  as  departure  of  the  vosseL            Ibid. 

in   the   case  of  a  common    tort  4.  QtMere,  if  a  consul,  who  sues 

against  aH,  or  any  one,  or  more  of   for  a  i>enalty,  in  his  own  name  and 

the  tort-feasors.  person,  but  for  the  benefit  of  the 

SmUk  v.  Rints.    339  United  States,  is  liable  for  costs.  ' 

Su  SHippifiG,  3,  35.  Bid. 

5.  QtMere,if  antii/brmatumistha 

CONSTITUTION  OF  THE  U.  proper  procee<ling  in  the  preKnt 

STATES.  case,  where  the  suit  is  not  brought 

Ste  New  Trial,  1, 3, 6,  8.  in  the  name  of  the  government. 

Rid. 

CONSTRUCTION.  6.  Under  the  Consular  Act  of 

An  assignment  conveyed  to  the  1808,  ch.  63,  §  4,  the  penalty  of 

plaintiff  **  all   the   goods,  wares,  $500  for  not  depositing  the  ship's 

merchandises,  and  peraowd  prwh  register  with  the  consul,  on  arrival 

erty  of  every  kind,  belonging  to  the  in  a  foreign  port,  mast  be  sued  for 

late  firm,"    A&c.      Held,  that  the  within  two  years,  the  limitation 

words  **  personal  property  of  every  prescribed  by  the  Act  of  1790,  ch. 

kind,*'  in  the  foregoing  connexion,  96,  §  31,  it  not  being  a  revenue 

signify  visible,  tangible  property,  law  within  the  meaning  of  the  Act 

nuadem  generis,  as  goods,  &c.  and  of  1804,  ch.  40,  §  3. 

that  an  interest  under  a  contract  Pmwm$  ▼•  Hunter.    419 

would  not  pass  thereby.  7.  SemtU,  that  an  information 

Kendall  v.  Mmy.    378  does  not  lie  for  such  penalty ;  but 

Set  Courts  of  U.  States,  1.  an  action  of  debt,  in  the  name  of 

E<^uiTT,  36.  the  consul  is  the  proper  remedv. 

Insurance,  13, 19.  ibid. 

8.  SenMt,  that  any  voluntary  ar- 

CONSTRUCTIVE  NOTICE.  rival  in  a  foreign  port,  in  the  couree 

Set  Notice,  3^  3.  of  the  voyage,  although  fbr  advices 

only,  and  not  the  port  of  final  des- 

CONSUL.  tination,  is  within  the  purview  of 

1.  A  consul's  certificate  of  any  the  Act.                                     Rid. 
fact  is  not  evidence  between  third 

persons,  unless  expressly  or  impli-  CONTRACT, 

ediy  made  so  by  statute.  Set  Common  Carriers,  3. 

Levy  v.  Burley.    355.  Construction. 

3.  QtMere,  if  a  consul's  certifi-  Customs,  3. 

cate  is  evidence,  that  a  ship's  reg-  Libel. 

ister  was  deposited  with  him,  agree-  Mistake,  1,  3, 3. 

ably  to  the  Act  of  Congress  of  Sale. 
1803,  ch.  63,  §  3.                       Ibid. 

3.  An  information  was  brought  CONVENTION  WITH  THE 
in  the  name  of  the  consul  of  the  KING  OF  THE  TWO  SI- 
United  States,  for  the  Island  of  St.  CILIES. 
Thomas,  suing  for  the  benefit  of  Su  Shipping,  30. 
the  United  States,  against  the  de- 
fendant, to  recover  a  penalty  for  CONVEYANCE. 
not  depositing  with  the  consul  the  1.  A  conveyance  had  been  made 
ship's  register  un  her  arrival  at  the  of  certain  lands,  on  the  7th  of  May, 
port  of  St.  Thomas,  asreeably  to  1839.    Before  it  could  be  properly 
the  Act  of  Congress  of  1803,  ch.  recorded,  tbe  defendant  attached 
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these  landsy  to  secure  a  note  siffned  6.  ^uare^  ae  to  the  efiect»  both 

by  the  gran  tore,  on  the  8th  of  May,  in  law  and  equity,  of  an  attach- 
1829,  the  day  following  the  execu-  inent  made  after  the  execution  of 
tioD  of  the  conveyance,  and  paya-  a  bondjide  conveyance,  and  before 
hie  in  thirty  days,  but  which  was  the  recording  of  it.  Rid, 
ante-dated,  as  of  the  3d  April  pre-  7.  The  Act  of  Maine  of  20th 
ceding,  being  the  time  when  the  February,  1821,  ch.  36^  declares, 
goods,  which  formed  the  consider-  that  all  deeds  shall  be  good,  as 
ation  of  it,  had  been  sold  on  a  against  thinl  perdons,  only  when 
credit  of  six  months.  Held,  that  ''  acknowledged  by  the  grantor  ba- 
the ante-dating  the  noie,aud  creat-  fore  a  justice  of  tFie  peace,  in  this 
ing  a  present  debt,  on  which  the  State  (Maine),  or  before  a  justice 
attachment  of  (he  lands  was  n^iade,  of  the  peace  or  magistrate  in  some 
was  a  fraud  upon  the  grantees,  an<l  other  Suite,  &c."  Held,  that  an 
did  not  disturb  their  rights  under  alderman  of  the  city  of  Philadel* 
the  convejrance,  whatever  might  phia,  is  a  magistrate  within  the 
be  the  validity  of  the  proceeding,  sense  of  the  Statute,  and  that  an 
as  between  the  parties.  acknowledgment  before  him  will 

BriggB  V.  JVencA.  be  sufficient. 

2.  A  conveyance,  which  pur-  Gordon  v.  Hobart,  401 
ports  to  be  bonafide,  and  for  a  val-  8.  Qtkere,  if  this  Statute  will 
uable  connderation,  will  be  taken  protect  mere  strangere,  who  claim 
to  be  so,  until  the  oontrary  is  no  title  under  the  grantor,  such  aa 
shown.                                     Ibid,  a  disseizor,  or  no  title  in  conflict 

3.  A  convevance  made  by  a  cit-  with  that  held  by  the  grantee,  such 
izen  of  one  State,  to  a  citizen  of  as  a  mortgagee  against  a  grantee^ 
another  State,  for  the  purpose  of  claiming  the  estate  or  equity  of 
enabling  the  latter,  to  maintain  a  redemption  by  an  unacknowledged 
suit  on  it,  in  a  Court  of  the  United  or  unregistered  deed.  Ibid, 
States,  vests  a  leoal  title  as  between  9.  If  a  deed  is  found  in  the  pos- 
the  parties ;  and  a  stranger,  not  session  of  the  grantee,  there  is  a 
claiming  under  either  of  the  par-  presumption  of  a  due  delivery 
ties,  has  no  right  to  inquire  into  thereof,  because  then,  and  not  oth- 
the  modve  of  the  conveyance,  erwise,  it  would  be  in  the  proper 
QiMBre,  if  the  grantee  would  hold  custody.  J^agg  v.  Mann.  487 
his  title  subject  to  the  equities  it  10.  A  deed  can  never  be  deliv- 
had  in  the  hands  of  the  grantor.  ered  as  an  escrow  to  the  grantee 

Ibid,  himself.                                    lind. 

4.  Qu<erB,  if  an  attachment  by  a  )1*  Where  two  persons  are  in 
creditor  will  overreach  the  title  of  possession  of  lands  by  an  imper- 
a  prior  grantee  from  the  debtort  feet  or  tortious  title,  as  by  disseisin, 
unless  he  has  been  guilty  of  laches,  a  release  to  one  of  them  will  enure 
in  recording  his  d^d  ?  If  he  re-  to  the  Itenefit  of  both.  Ibid, 
cords  it  within  a  reasonable  time,  12.  A  ditiseisor  in  possession  has 
can  it  be  defeated  by  an  interme-  a  lawful  estate,  which  he  may 
diate  attachment  ?                   Ibid,  alien,  and  bis  alienee  will  have  a 

5.  QiMsre,  where  a  conveyance  good  title  as  against  all  |)ers()ns 
is  made  by  one  partner  of  his  sep-  not  having  a  paramount  title.  Jbid. 
ante  property  to  his  private  credi-  iSee  JtraisnicTiON,  4. 

tor,  can  a  creditor  of  the  firm,  by 
an  attachment  laid  before  the  deed  COSTS, 
of  conveyance  is  recorded,  defeat  Su  Consul,  4. 
the  prior  title  of  such  private  cred- 
itor?   If  be  may  at  law,  can  he  in  COURT  OF  EXCHEQUER, 
equity  ?                                   ibid.  Su  EquiTV,  34. 
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COURTS   OF  THE   UNITED  to  goods,  ooeanoned  bjr  their  own 

STATEa  neglect.  SfuL 

].  iSSmi&^e,  that  in  queetione  of 

commercial  law,  the  courts  of  the  DANGER  OF  THE  SEAS. 

United  States  are  not  concluded  by  iSSee  InsuRAircx,  3;  4, 5,  7, 33. 

the  local  construction  proceeding  

Irom  the  State  courts.  DEBT,  ACTION  OF. 

DanmU  v.  Colwnbian  Im.Co.    366  See  Consul,  7. 

Sl  The   courts   of  the   United 

States  are  bound  to  take  judicial  DEEDS. 

cognizance  of  the  laws  of  the  dif-  iSee  Contbtancb,  8, 9, 10. 

Chrdonr.HobaH.    404  DEL  CREDERE  COBfMISSION. 
3.  The   courts   of  the  United  iSSee  Insurance,  21. 
States  are  not  concluded  in  a  mat- 
ter of  genera]  Equity  jurisdiction  DELIVERY, 
by  a  decision  of  the  State  Court.  Su  Convxtanck,  9, 10. 
Flagg  y.  Jl^n.    487 
See  Bill  op  Exckptions,  1, 2.  DEVIATION. 

Conveyance,  3.  See  Shippino,  21. 

Jurisdiction,  li2, 3,4,5, 6. 

DILATORY  EXCEPTION. 
CUSTOM&  Su  Admiralty,  15. 

1.  Usages     among     merchants 

should    be  sparingly  adopted    as  DISSEISIN, 
niles  of  law  by  courts  of  justice,  as  Su  Conveyance,  8, 11, 12. 
they  are  often  founded  in  mere  Mortgage,  SL 
mistake,  and  in  a  want  of  compre- 
hensive views  of  the  full  bearing  DOMICIL. 
of  principles.                                             iSSee  Jurisdiction,  2, 3. 
Daimdl  el  ed.  ▼.  Columbian 

Ineuranee  Ompany.  366  DUTIES. 

2.  A  usage  or  custom  will  bead*  1.  Where  whales  are  caught, 
mitted,  to  ascertain  the  nature  and  and  oil  is  manufactured,  by  the 
extent  ofcontracts,  not  arising  from  crew  of  an  American  vessel,  the 
express  stipulations,  but  from  im-  oil  is  not  the  product  of  ^  foreign 
plications,  presumptions,  and  acts  fishing,"  within  the  purview  of  the 
of  ui  equivocal  character ;  or  to  as-  Revenue  Laws  of  the  United  States, 
certain  the  true  meaning  of  parti-  thouffh  it  has  since  been  owned, 
cular  words  in  a  given  instrument,  and  brought  into  port,  by  persons 
when  these  wonis  have  various  in  a  foreign  service. 

senses.    But  it  will  not  be  admit-  UmUd  Slates  y.  BwrddL    336 

ted  to  control,  vary,  or  contradict  a        2.  Appurtenances  or  equipments 

written  and  express  contract  of  a  ship,  as  a  chain  cable,  or  other 

J%e  Schooner  Reeside.    567  articles,  purchased  hcndJUk  for  the 

Z,  Heldj  that  evidence  is  not  ad-  use  of  the  ship,  are  not  ''goods, 

missible  to  vary  the  common  bill  wares,  or  merchandise,"  within  the 

of  lading,  by  which  the  goods  were  meaning  of  the  revenue  Act   of 

to  be  delivered  in  good  order  and  1799,  cb.  128,  §  50,  which  require 

condition,  the  dtinferq/*(^Ma9  0fi/y  a  permit  before  they^  are  landed. 
exeepled,  by  establishing  a  custom,  U.  SUxies  v.  a  Chain  CahU,  362 

that  the  owners  of  packet-vessels 

between  New  York  and  Boston,  DISCHARGE, 
should  be  liable  only  for  damage  Su  Chartxr-Party,  3. 
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ENDEAVOR  TO  COMMIT  in  order  to  derive  benefit  under  the 

REVOLT.  preceding  clauee,  should  have  pro- 

See  SHiPPiife,  2, 3, 21, 25.  ceeded  forthwith,  or  within  a  rea- 
sonable time,  to  make  the  redemp- 

EQUITABLE  MORTGAGE.  tion  specified.                          IbuL 

See  EquiTT,  21, 24.  7.  The  general  rule  of  equity 

proceedings  is,  that  after  publica* 

EQUITY.  tion  of  the  testimony,  no  new  wit- 

1.  If  an  owner  stands  by,  and  nesses  can  be  examined,  and  no 
knowinffly  suiTers  an  innocent  per-  new  evidence  can  be  taken,  unless 
9on  to  be  misled  by  his  silence,  where  the  Judge  himself,  upon  or 
and  to  purchase  his  property  with-  after  the  hearing,  entertains  a 
eut  giving  him  notice  of  his  title,  a  doubt,  or  when  some  additional 
Court  ot  Equity  will  treat  it  as  a  fact,  or  inquiry  is  indispensable  to 
iraud  upbn  the  purchaser,  and  enable  him  to  make  a  satisfactory 
grant  an  injunction  against  the  fu-  decree.  Wood  Y.Mann,  316 
ture  assertion  of  that  title  by  the  8.  A  witness  may  be  examined 
owner.     J%e  Brig  Sarah  Ann,  206  to  the  mere  credit  of  the  other  wit- 

2.  A  general  answer  in  Chance-  nesses,  whose  depositions  have 
ry  overrules  the  pleas.  been  already  taken  and  published 

Tayior  V.  Jbuiher.    228  in  the  cause,  but  he  will  not  be  al- 

3.  Where  the  plaintifi^  in  his  lowed  to  be  examined,  to  prove  or 
Bill  in  Chancery,  directly  charged  disprove  any  fact,  material  to  the 
iipmi  the  defendant,  that  he  bad  merits  of  the  case.  Rid. 
made  and  entered  into  a  certain  9.  The  time  for  publication  will 
agreementi  a  simple  denial  by  the  be  enlarged,  or  more  properly,  the 
defendant  ia  his  answer  **  according  time  for  taking  the  testimony  wilt 
io  kis  recoUeetkm  and  hditf^^  is  in-  be  enlarged,  after  publication  has 
Bufficient,  and  must  be  treated  as  a  passed,  though  not  in  fact  made, 
mere  evasion.                          Rid,  according  to  the  rules  of  the  Court, 

4.  A  Court  of  Equity  will  not  provided  some  good  cause  therefor 
enforce  a  specific  performance  of  a  is  shown  upon  affidavit,  as  surprise, 
contract,  as  between  the  original  accident,  or  other  circumstances, 

Sarties,  unless  its  terms  are  clear,  which  repels  any  imputation  of 

efinite,  and  positive ;  and  hfortio'  laches.    The  affidavit  is  indispen- 

rij  where  the  specific  perfonnance  sable,  except  in  a  case  of  fraud, 

is  sought  against  an  assignee.  practised  by  the  other  party. 

KendaU  V.  JUmy.    278  Ibid. 

&  A  party,  to  entitle  himself  to  a  10.  Exhibits  in  the  cause  may 

specific  performance  of  a  contract,  be  proved  after  publication,  and 

must  show,  that  he  has  been  always  even  vivd  voce  at  the  hearing,  when 

ready  to  perform  his  part  of  it  there  has  been  an  omission  of  the 

JRnd.  proof  in  due  season,  and  they  are 
6.  **  It  is  further  agreed,  that  if  applicable  to  the  merits.  Ibid. 
Low  &  Fonner  should  redeem  11.  Fresh  interrogatories  and  a 
their  one  half  of  the  aforesaid  con-  re-examination  have  been  permit- 
tract,  by  the  payment  of  the  drafts  ted  after  publication,  where  deposi- 
drewn  Oil  them  by  R.  Hazard  &  tions  have  been  suppressed  from 
Co.  on  account  thereof,  to  return  the  interrogatories  being  leading, 
half  of  the  aforesaid  $5000  to  said  or  for  irregularity,  or  where  it  has 
8.  Almy,  he  relinquishing  to  said  been  discovered,  that  a  proper  re- 
Low  &  Fenner  all  claim  upon  the  lease  has  not  been  given,  to  make 
mforesaid  one  half  of  the  said  con-  a  witness  competent.  Rid, 
tract"    Bddf  that  Low  &  Fenner,  12.  SembUy  that  new  testimony 
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may  be  taken  after  publication  to  purposes,  as  for  a  diaoovery,  an  in- 

facts  and  conversations  occurrinf  junction  to  stay  proceedings  at  law, 

after  the  original  cause  is  at  isKue,  and  for  other  (feneral  relief  upon 

and  publication  has  passed.      Ibid,  the  merits,  which  a  court  of  law  is 

13.  The  Court  may,  in  the  exer-  incompetent  to  administer. 

eise  of  a  sound  discretion,  allow  Gas*  ▼.  SHnaom,    454 

the  introduction  of  newly  disco v-  21.  On  or  about  June  ]3th,18^ 

ered  evidence  of  wiineases  to  facts  Samuel  Frye,  as  guardian  of  his 

in  issue  in  the  cause,  after  publics-  minor  children,  under  a  Hoenae  of 

tion  and  knowledge  of  the  former  Court,  conveyed  certain  premises 

testimony,  and  even  after  the  hear-  in  Lowell,  called  the  Paddy  Camp 

ing.    But  it  will  not  exercise  this  Lands,  to  Luther  Richardson,  in 

discretion  to  let  in  merely  cutnula-  fee.    On  the  14th  of  May,  1825^ 

tive  testimony.                          Ibid,  Luther  Richardson  conveyed  these 

14.  The  same  rule  holds  incases  premises,  being  already  subject  to 
of  bills  of  review,  and  supplement-  mcumbrances,to  his  brother,  Pren- 
ary  bills  in  the  nature  of  bills  of  tiss  Richardson,  by  a  deed  of  quit- 
review.                                     Ibid,  claim,  and  upon  a  secret  parol  trust 

15.  SembUj  that  the  rule  ou^ht  for  the  benefit  of  Luther.  On  the 
to  be  confined  to  cases  of  the  d is-  6th  of  May,  1826,  Luther  Ricfaard- 
covery  of  new  evidence  of  a  doct«-  son  and  his  wife,  and  Prentiss  Ricb- 
mentary  nature,  and  the  testimony  ardson,  executed  a  deed  of  quitclaim 
of  witnesses,  necessary  to  substan-  of  the  premises  to  Walker  and  Ftsl^ 
tiate  this.                                  Ibid  er,  for  the  consideration  of  $2000 

16.  Upon  a  Bill  of  Revivor,  the  (as  stated  in  the  deed]^  and  on  the 
sole  questions  before  the  Court  are,  same  day.  Walker  and  Fisher  exe* 
the  competency  of  the  parties,  and  cuted  a  bond  for  910,000  to  Lutfaer 
thecorrectnessof  the  frame  of  the  Richardson  alone,  which  reciteSi 
bill  to  revive.  Better  V.  JDano.    383  that   ^the    above-named     Luther 

17.  General  objections  to  the  on-  Richardson  has,  by  a  deed  of  quit^ 
ginal  bill,  grounded  on  its  not  claim,  bearing  even  date  herewith, 
showing  a  proper  case  for  the  in-  conveyed  to  the  above-bounden 
terference  of  a  Court  of  Equity,  Walker  and  Fisher,  all  his  right 
should  be  reserved  till  after  the  re-  And  title,  &G.,"  and  then  provides, 
vivor  of  the  bill.                       Ibid  that  the  obligees  shall  reconvey  the 

18.  The  administratrix  of  the  premises  to  Luther  Richardson 
defendant  in  the  original  bill,  and  whenever,  within  five  years  from 
his  infant  son  and  sole  heir,  are  date,  he  shall  repay  tbem  such  sums 
proper  parties  against  whom  a  bill  of  money  as  they  shall  expend  in 
ofrevivormay  be  exhibited.    Ibid,  discharging     incumbrances,    and 

19.  The  Equity  jurisdiction  of  making  improvements  on  the  land, 
the  Courts  of  the  United  States  is  Atthesametime,  Walker  and  Fish- 
independent  of  the  local  law  of  any  er  executed  to  Luiher  Richardson 
State,  and  is  the  same  in  nature  and  a  lease  of  a  part  of  the  premises  for 
extent,  as  the  Equity  jurisdiction  of  ^ve  years,  upon  the  annual  rent  of 
England,  from  which  it  is  derived,  one  cent  during  the  term,  unless 
Therefore,  it  is  no  objection  to  this  the  premises  should  be  previously 
jurisdiction,  that  there  is  a  remedy  redeemed,  according  to  the  provi- 
under  the  local  law.  sions  of  the  bond.    On  or  before 

Chrdon  v.  HobarL    401  the  13th  of  May,  1831,  a  claim  was 

20.  Matters  may  be  inquired  into  set  up  to  these  premises  by  the  heirs 
under  a  bill  in  Equity,  notwith-  of  Samuel  Frye,  grounded  on  a  sup- 
standing  they  are  open  at  law,  poeedinvalidityof  the  guardianship 
where  the  bill  is  brought  for  other  sale  thereof  at  a  fonnsr  peiioa. 
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Shortly  after,  a  parol  agreement  ianship  sale,  if  such  realty  existed, 
was  entered  into  between  the  plain-  can  be  taken  advantage  of  only  by 
tiff  and  the  defendant  Mann,  to  pur*  the  Frye  heirs,  and  others  deriving 
chase  at  their  mutual  expense  and  title  under  them  ;  and  that,  until  the 
benefit,  the  title  of  Luther  Richard-  avoidance  thereof  by  thetn,  Luther 
son,  and  to  extinguish  the  claims  of  Richardson  mu8t  be  deemed  the 
Walker  and  Fisher,  and  of  the  Frye  lawful  owner  of  the  premises. 
heirs  in  the  premises,  on  their  equal  That  the  defendant,  Mann,  deriv- 
and  joint  account.  This  agreement  ing  his  title,  together  with  Flagg, 
was  never  abandoned  by  the  partiea  from  the  purchase  of  Richardson, 
thereto.  And  on  the  13th  of  May,  cannot  set  up  the  outstanding  ad- 
1^1,  Flagg  and  Mann,  in  pursu-  verse  title  of  the  Frye  heire,  to  de- 
ance  thereof,  received  a  conveyance  feat  the  equitable  rights  of  Flagg 
of  the  premises  by  deed  of  quit-  under  the  purchase  on  joint  account, 
claim  from  Luther  Richardson,  and  if  Richardson  at  the  time  had  any 
also  an  assignment  of  the  bond  of  title  in  the  premises. 
Walker  and  Fisher.  On  the  27th  That  the  agreement  between 
of  July,  1831,  Walker  and  Fisher  Flagg  and  Mann  being  made  for 
conveyed  their  title  in  the  premises  the  purpose  of  protecting  themselves 
to  Mann  alone,  by  a  quitclaim  deed,  against  the  claim  of  the  Frye  heirs^ 
Subsequently,  the  Frye  heirs,  bv  a  Court  of  Equity  will  not  allow 
deeds  of  quitcltum,  conveyed  all  Mann  to  violate  that  agreement  by 
their  title  in  the  premises  to  the  de-  interposing  the  above  claim  to  de- 
fendant, Adams.  On  the  6th  Au-  feat  the  rights  of  Flagg,  although 
gust,  1831,  the  defendants,  Mann  the  relation  would  not  cause  an  es-' 
and  Adams,  severally  conveyed  to  toppel  at  law. 
each  other,  by  quitclaim  deeds,  one  That  the  execution  of  the  deed 
raoiety  of  the  premises  and  of  their  to  Walker  and  Fisher,  and  the  giv- 
reapective  interests  therein.  On  ing  of  the  bond  by  them  to  Luther 
the  8th  of  August,  1831,  Mann  con-  alone,  with  the  assent  of  Prentiss, 
▼eyedfby  a  quitclaim  deed,  his  mo-  amounted  to  an  execution  of  the 
iety  of  the  premises  to  the  defend-  secret  trust  between  Luther  and 
ant  Fuller,  for  f40,000,  and  Fuller,  Prentiss,  and  is  the  same  in  effect 
on  the  same  day,  executed  a  mort-  as  if  Prentiss  had  first  conveyed  the 

Sige  deed  of  the  same  moiety  to  premises  to  Luther,  and  the  latter 

ann,  as  security  for  the  paytnent  nad  then  conveyed  to  Walker  and 

of  four  notes,  each  for  $10,000,  Fisher,  taking  from  them  the  bond, 

given  for  the  purchase-money.    A  That  Walker  and  Fisher,  and  all 

hill  in  Equity  was  now  brought,  by  persons  claiming  under  them,  are 

Flagg,    to  set  aside   the  deeds  of  estopped,  at  least  in  Equity,  by  the 

Mann  to  Adams,  and  of  Adams  to  terms  of  the  Ixmd  of  Walker  and 

Fuller,  as  made  in  fraud  of  the  Fisher  to  Luther  Richardson,  as 

rightsof  the  plaintiflT,  and  for  a  re-  above  recited,  from  denying,  that 

conveyance  of  one  moiety  of  the  all  which  they  took  under  the  deed 

premises  to  the  plaintifiT,  upon  pay-  of  Luther  and  his  wife  and  Prentiss 

ment  by  him  of  a  moiety  of  the  was  the  right  and  title  of  Luther 

moneys  paid  in  perfecting  the  title,  alone, 

and  for  other  relief.  That  the  deed  to  Walker  and 

Held,  That    Luther  Richardson  Fisher,  and  the  bond  by  them  to 

has  no  interest  in  this  suit,  to  render  Luther  Richardson  are  to  be  treated 

him  an  incompetent  wimess.  as  part  of  one  and  the  same  trans- 

That  the  defect  in  Luther  Rich-  action,  and  to  have  the  same  effect 

ardson's  origiiuil  title,  on  account  of  as  if  embodied  in  one  instrument; 

the  alleged  invalidity  of  the  guard-  and  that  this  deed  and  bond,  being 
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merely  an   attempt  to  evade   the  Flagg  either  to  abandon  tfaooe  pur^ 

strict  mice  of  law  with  regard  to  chases,  or,  if  he  instated  on  his 

mortgages,  constitute  an  eqaitable  share,  to  repay  the  advances  made. 

mortgage  to  Walker  and  Fisher  for  That  the  charges  of  notice  of  the 

their  advances,  and  not  a  condi-  pkintifr's  title  in  the  bill  against 

tional   purchase  by  them  of  the  Fuller  are  loose  and  indeterromate, 

premises.  amounting  to  a  mere  intimation  or 

That  Luther  Richardson  had  a  suspicion  or  belief!  whereas  there 

clear  Equity  of  Redemption  in  the  should  have  been  an  allegation  of 

premises,  at  the  time  of  his  convey-  full  notice  of  the  very  title  and  claim 

ance  to  Flagg  and  Mann,  sufficient,  of  the  plaintiff  asserted  in  the  bill, 

at  least  in  the  view  of  a  Ourt  of  That  Fuller,  at  the  time  of  his 

Equity,  to  make  them  tenants  in  purchase  of  Mann,  had  no  notice, 

common,  and  to  create   between  acmalor  constructive,  of  the  title  of 

them  a  privity  of  title  and  estate.  ^^9* 

That  the  parol  agreement  be-  That  the  deed  firom  Mann  to  Ful- 
tween  Flagg  and  Mann,  for  the  ler,  although  a  mere  quitclaim  or 
purchase  on  joint  account  of  the  release,  must  be  treated  as  a  bargain 
premises  in  question,  as  above  re-  and  sale,  or  other  lawful  convey- 
cited,  coupled  with  the  deed  of  ance,  efiectual  to  pass  the  whole  es- 
Richardson  to  Flagg  and  Mann,  tate,  and  entitling  Fuller  to  protec- 
and  the  assignment  to  them  of  tion  as  a  bond  fide  purchaser  with* 
Walker  and  Fisher's  bond,  created  out  notice  to  the  extent  of  the  pmr- 
a  fiduciary  relation  between  these  chase-money  already  paid  bcobra 
parties,  grounded  on  privity  of  title  notice  of  the  plaintiff's  title, 
and  estate,  under  which  a  purchase  That  Flagg  is  entitled  to  one  mo- 
of  an  outstanding  incumbrance  or  iety  of  the  premises  purchased  of 
adverse  title  by  one  would  be  a  trust  Richardson,  Walker,  and  Fisher,, 
for  the  benefit  of  both ;  and  on  this  and  the  Frye  heira,  and,  in  deiault 
account,  the  agreement,  though  by  of  this,  on  account  of  the  convey- 
parol,  is  extracted  from  the  Statute  ance  to  Fuller,  to  a  moiety  of  the 
of  Frauds  of  Massachusetts.  purchase-money,  as  a  substituted 
SembU,  that  the  agreement,  though  fund,  deducting  therefrom  the  surae- 
by  parole  was  executed  by  the  pass-  paid  by  Mann  to  Walker  and  Fish- 
ing of  the  deed,  and  assignment  er  and  to  the  Frye  heirs,  and  other 
alMve-mentioned,  even  if  no  actual  expenses  incurred  in  the  premisesL 
title  passed  from  Richardson,  so  as  That  for  the  payment  of  his  mo- 
to  establish  a  fiduciary  relation  be-  iety  of  the  purchase-money,  the 
tween  the  parties,  grounded  merely  plaintiff  has  a  lien  on  the  land  con- 
on  privity  of  contract,  which  was  veyed  to  Fuller,  to  the  extent  of  the 
sufficient  to  make  the  subsequent  purchase-money  which  remained 
purchases  of  outstanding  incum*  unpaid  at  the  time  of  notice  to  FhI- 
brances  in  trust  for  the  joint  ac<-  ler  of  the  plaintiff's  title, 
count,  and  to  extract  the  case  from  •^^^^glS'  ▼•  Mmm,  487 
the  Statute  of  Frauds.  23.  An  allegation  in  an  answer. 

That  Mann  was  entitled  to  one  which  is  not  responsive  to  the  bill, 

moiety  of  the  premises,  which  mo-  is  not  evidence;  and  the  omis pro- 

iety  was  duly  conveyed  to  Adams,  handi  is  on  the  defimdaat  to  estab- 

without  notice  ofthe  title  of  Flagg.  lish  it                                        Rid, 

That  it  was  not  of  itself  a  wronff-  23.  A  question  of  fact,  which  is 

ful  act  in  Mann  to  take  the  title  essential  to  the  decision  of  a  case 

from  Walker  and  Fisher,  and  from  in  Equity,  may  be  referred  to  a 

the  Frye  heirs  in  his  own  name,  as  jury  to  be  tried    upon  an  issue 

it  was  his  only  security  to  compel  framed  for  the  purpooe.           Bddi 
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SS4.  A  Courtof  Equity  wili  often  muat  be  so  shaped,  as  to  prevent 

pronounce,  that  there  is  an  equita-  the  party,  under  color  of  an  exam- 

ble  mortgage  in  cases,  where  a  ination  to  credit,  from  procuring 

Court  of  Law  would  be  compelled  testimony  to  overcome  that  already 

to  say  there  was  no  mortgage.  taken  and  published  in  the  cause. 

Ibid.  Rid. 

25.  A  trust,  created  hj  a  parol  33.  The  confessions,  conversa- 
contract,  will  be  enforced  m  Equity  tions,  and  admissions  of  the  de- 
against  a  party,  who  does  not  in-  fendant  need  not  be  expressly 
flist  upon  the  defence  of  the  Stat-  charged  in  a  bill  in  equity,  in  order 
ttte  of  Frauds.                         Ibid,  to  entitle  the  plaintiff  to  use  them 

26.  Courts  of  Equity  do  not  re-  in  proof  of  facts  charged,  and  in 
gard  the  forms  of  instruments,  but  issue  therein. 

fook  to  the  intent,  and  give  to  the  Smith  v.  Bttmham.    612 

acts  of  parties  that  construction,        34.  The  practice  of  the  English 

which  is  consistent  with  the  intent  Court  of  Chancery,  and  not  that  of 

and  with  equity.  Ibid,  the  Court  of  Exchequer,  fbrms  the 

27.  A  Court  of  Equity  will  not  basis  of  the  equity  practice  of  the 
yield  to  technical  rules  of  law,  by  Courts  of  the  United  States.  Ibid. 
which  the  intention  of  parties  may  35.  An  interlocutory  decree  was 
be  defeated.                             Rid.  made  in  Equity,  by  which  the  exe- 

28.  When  a  vrimess  has  been  cutors  of  A.  Lewis,  were  charge- 
cross-examined  by  a  party,  with  a  able  with  the  sum  of  $1891,05  on 
full  knowledge  of  an  objection  to  account  of  rents  and  profits  due  to 
his  competency,  a  Court  of  Equity  the  plaintiff,  Jesse  Gordon.  A  pe- 
will  not  allow  the  party  to  raise  tition  was  now  filed,  praying  that  a 
the  objection  at  the  hearing.    Ibid  certain  sum  amounting  to  1 1 07]  ,25, 

29.  If  a  party  would  object  to  due  from  John  Gordon,  to  the  exe- 
the  competency  or  credibility  of  a  cutors,  might  be  set  off  against  the 
witness  in  Courts  of  Equity,  he  foregoing  sum ;  it  being  alleged 
must  make  a  special  application  that  Jesse  Gordon,  the  plaintiff, 
by  petition  to  the  Court  for  liberty  was  a  mere  nominal  party,  and  that 
to  exhibit  articles,  stating  the  facts  John  Gordon  was  the  real  party  in 
and  objections  to  the  wimess,  and  interest,  and  was  insolvent.  It  did 
praymg  leave  to  examine  other  not  appear,  that  there  was  any  mu- 
vntnesses  to  establish  the  allege-  tual  credit  between  A.  Lewis  and 
tions  in  the  articles  by  suitable  John  Gordon,or  express  or  implied 
proofs;  and  u]x>n  this  petition,  agreement  of  set-ofil  Hdd,  that 
leave  is  ordinarily  granted  by  the  the  proceedings  have  passed  that 
Court            Chus  V.  SHmon.    605  stage,  wl^en  the  claim  of  set-off 

30.  SembUy  that  the  application  could  be  entertained ;  that  the 
may  be  made  by  motion,  upon  the  question,  whether  Jesse  Gordon 
foundation  of  ignorance  at  tjie  time  was  a  nominal  party  or  not,  can- 
of  the  examination.  not  be  investigated  in  a  collateral 

31.  An  objection  to  the  eaa^-  proceeding  like  the  present;  that 
Uncy  of  a  wimess  cannot  be  made  the  proper  course  would  have  been 
after  publication,  if  the  incompe-  to  nle  a  cross  bill  at  an  earlier 
tency  was  known  before  the  com-  stage,  or  now  to  institute  an  origi- 
mission  to  take  this  deposition  is-  nal  bill,  in  some  competent  Court ; 
sued.  and  that  the  insolvency  of  John 

32.  An  objection  to  the  cndSbiUitf  Gordon  does  not  per  u  constitute 
of  a  vrimess,  may  be  ordinarily  a  sufficient  eouity  to  induce  a 
made  afler  publication  and  before  Court  of  Equitv  to  sustain  the 
hearing;    but  the   interrogatories  set-off.         Uardon  v.  Lmnt.    629 

VOL.  YII.  82 
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EQUITY.  of  the  writings  afforded  no  pn- 

See  Ai>MiBAi.TT,  11, 12.  sumption  of  law,  but  of  fact  only 

CoifTETANCE,  5, 6.  lu  the  case.                               IWi 

Courts  of  U.  States,  3.  5.  If  the  persons,  who  made  the 

Master  in  Chancery.  confessions  were  not  indentified. 

Mills,  1.  but  the  testimony,  was  only,  that 

Mistake  1, 2,  3.  aome  did  confess,  not  being  named 

Mortgage,  13, 16, 20, 21,  or  identified,  such  confessionscould 

24, 25.  not  be  applied  to  any  particular 

Notice,  3.  prisoner  as  proof  of  his  guilt,  but 

Set-off,  1, 2^  5,  6, 7, 10.  might  be  considered  by  Uie  jury, 

Surety,  6,  8.  so  far  as  they  applied  to  the  iden- 
tification of  the  piratical  vessel. 

EQUITY  OF  REDEMPTION.  iW. 

S^  Mortoaoe,  12, 21, 23.  6.  The  log-book  is  not  proof 

per  8t  of  the  &ctB  therein  stated, 

ERROR,  WRIT  OF.  except  in  certain  cases  provided 

Su  New  Trial,  7.  for  by  statute.                          iWi 

7.  It  was  proper  to  admit  parol 

ESCROW.  evidence  to  establish  the  time  of 

See  Conveyance,  10.  the  sailing  of  the  Panda  on  her 

voyage,  and  to  prove  the  courae 

ESTOPPEL.  and    termination  of  the  voyage. 

See  Equity,  21.  without  proving,  that  the  log-book 

was  missing  or  lost  Rid. 

EVIDENCE.  8.  The  rule,  requiring  the  pro- 

1.  The  weight  and  character  of  duction  of  the  best  evidence,  is 
circumstantial  evidence.  applied   to  reject  secondaty  evi- 

United  States  v.  GiberL    19  dence,which  leaves  that  of  a  higher 

2.  The  witnesses  for  the  Govern-  nature  behind  in  the  power  of  the 
ment  were  allowed,  with  the  chart  party ;  but  not  to  reject  one  of  sev- 
of  the  Mexican's  course  before  eral  eye-witnesses  to  the  same  facts, 
them,  to  be  asked  the  question,  for  the  testimony  of  all  is  in  the 
Whether,  under  the  circumstances  same  degree.  Ibid, 
stated  of  the  supposed  time  of  9.  Qiuere,  if  a  party  plaintifiT  of 
starting  of  both  vessels,  the  Mexi-  record,  who  has  no  interest  in  the 
can  and  Panda  would  or  would  suit,  is  a  competent  witness. 

not  be  likely  to  meet  at  the  point  Levy  v.  Budey.    355 

marked  on  the  chart;  Hdd,  that  10.   Where  public  ofiicers  are 

this  was  a  direct  and  proper  ques-  authorized   by  law  to  certify  to 

tion,  and  not  leading.               Ibid  certain  ^cts,  their  certificates  to 

3.  A  question  cannot  be  put  to  a  these  facts  are  competent  evidence 
witness,  the  relevancy  ox  which  thereof^  Ibid 
does  not  appear.                       Ibid  11.  A  party  will  not  be  allowed 

4.  Where  the  Court  instructed  to  give  oral  testimony  to  the  con- 
the  jury,  that  certain  confessions  tents  or  purport  of  an  indictment, 
of  the  prisoners,  reduced  to  writ*  verdict  or  judgment ;  as  the  best 
ing,  and  not  produced  on  the  trial,  evidence  is  the  original  paper  or  a 
ought  to  be  disregarded  by  the  certified  copy. 

jury,  although  they  came  out  upon  Goes  v.  SIxmoiu    605 

direct  interrogatories  of  the  cross-  12.    In  the  United    States  the 

examining  counsel  for  the  defence ;  usual  questions  asked,  in  order  to 

HeUty  if  there  was  any  error  in  this  discredit  a  witness,  are  what  is  the 

instruction,  it  was  favorable  to  the  witness's   general   reputation    for 

prisoners,  and  that  the  suppression  truth ;  is  it  good  or  bad  7         Ibid 
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18.  Q^MBre,  if  a  party,  who  croes- 
ezamines  a  witness,  knowiug  his 
interest,  does  not  thereby  waive 
all  right  of  objection.  Ibid, 

See  Aduibaltt,  9, 10. 
Consul,  1, 2, 3. 
Conveyance,  2, 9. 
Equitt,  7,  8,  9,  10,  11, 
12,  13,  15,  21,  22,  28, 
29, 30, 31, 32. 
Insurance,  10. 

iNTEaFaSTEB. 

Master  in  Cbancbet,  8, 
9,10. 

MORTOAOB,  17,  18,  19. 

New  Trial,  12,  la 

SURETT,  6. 

EXCEPTION,  DILATORY  OR 
DECLINATORY. 

Su  Adviraltt,  15. 

EXCEPTIONa 

See  Master  in  Chancery,  1, 

2,a 

EXCEPTIONS,  BILL  OF. 
See  Bill  of  Exceptions. 

EXCHEQUER,  COURT  OF. 
See  EQUITY,  34. 

EXHIBITS,  PROOF  OF. 
Su  Equity,  10. 

FELONY. 

Su  Bill  of  Exceptions,  3. 

FORECLOSURE. 

Su  MoRTOAGX,  22, 23.^ 

FRAUD. 

Su  Conveyance,  1. 
EquiTY,  1. 

MORTOAOB,  19. 

FRAUDS,  STATUTE  OF. 
Su  EquiTY,  21, 25. 
Moetgaob,  17. 


FUGITIVES. 

Senhbkf  that,  upon  principles  of 
international  law,  and  independent 
of  some  statutable  provisions  or 
treaty  stipulations,  courts  of  justice 
are  neither  bound  or  authorized  to 
remand  prisoners  for  trial  to  a  for- 
eign government,  whose  laws  they 
are  supposed  to  have  violated. 

UnUed  StaUs  V.  Davis.    482 

HYPOTHECATION. 

See  BoTTouRY  Bono. 

IMPRISONMENT. 

Su  Admiralty,  6. 

INDICTMENT. 

1.  The  indictment  charged  the 
piracy  to  have  been  committed  ^  on 
the  high  seas,  within  the  admiralty 
and  maritime  jurisdiction  of  the 
United  States,  and  out  of  the  juris- 
diction of  any  particular  State;" 
Heldj  that  this  was  a  sufficient  state- 
ment of  the  venue^  without  any  fur- 
ther specification  of  place. 

United  Staiea  v.  Gibert.    19 

2.  A  conclusion  of  an  indictment 
against  the  form  of  the  statute  (in 
the  singular)i8  sufficient  in  all  cases, 
where  the  onence  is  distinctly  with- 
in more  than  one  independent  stat- 
ute. IMd. 

3.  Also  a  conclusion  asainst  the 
form  of  the  statutes  (in  tne  plural) 
would  be  good,  even  if  the  offence 
were  punisliable  by  a  single  statute 
only.  Ibid. 

Su  Evidence,  11. 

INFORMATION. 
Su  Consul,  5, 7. 

INJUNCTION. 
Su  Equity,  1. 

INSOLVENCY. 

Su  Set-Off,  4, 5, 8. 


FREIGHT.  INNKEEPER. 

Su  Csartee-Paety,  2, 3, 4, 5.        An  innkeeper  would  not  be  bound 
Shipping^  11, 12^  13.  to  entertain  the  agent  of  a  rival  inn, 
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whofiought  to  decoy  away  his  cus-  clause  in  policies  is  not  to  enlarge 

tomera.       JtncJtM  ▼.  Ceiman.    2S21  the  perils  underwritten  against,  but 

to  exempt  the  underwriters  finom 

INSTRUCTIONS   TO   THE  certain  losses,  within  these  perils. 

JURY.  Ibid. 

See  Practick.  6.  To  constitute  a  stiandiDg,witb- 

in  the  policy,  the  Teasel  must  be  on 

INSURANCE.  the  strand  under  extraordinary  cir- 

1.  Ouare — If  underwriters  are  cumstances.                             Bnd. 

liable  for  a  loss  within  the  terms  of  7.  A  loss  by  the  ebbing  of  the  tide 

the  policy,  occasioDed  by  the  negli-  is  a  loss  by  the  perils  of  the  sea,  if 

gent  or  improper  conduct  of  the  it  be  not  mere  wear  and  tear,  but 

master  or  ownen.  extraordinary  in  its  nature  or  mode. 

Potter  Y.  St^olk  Ine.  Co.    197  Unit 

3.  The  underwriters  on  the  com-  8.  An  abandonment  once  made 

mon  policy  of  insurance,  are  liable  is  considered  as  a  continuing  aban- 

for  all  accidents  arinng  from  any  donment,  notwithstanding  a  refusal 

extraordinary   circumstances,  and  to  accept  it,  unless  it  is  withdrawn 

not  from  the  inherent  weakness  of  by  the  party  offering  it. 

the  vessel.                                Prid.  J%e  Brig  Sardk  Jhm.    206 

3.  Where  an, accident  occurs  in  9.  The  master  is  the  agent  of  all 
the  ordinary  course  of  grounding  a  concerned  in  the  voyage,  and,when- 
vessel  in  a  harbor,  and  there  is  no  ever  an  abandonment  has  been  ac- 
proof  of  inherent  weakness,  the  cepted,  becomes,  by  relation,  the 
loss  must  be  attributed  to  some  agent  of  the  underwriters  firom  the 
extraordinary  cause,  as  the  striking  time  of  the  loss,  and  a  sale  by  him 
on  some  hard  substance,  or  mal-  is  then  on  account  of  the  under- 
position,  or  overlayius  the  dock,  writers.  Rid, 
which  would  be  a  pen!  of  the  sea,  10.  There  is  no  rule  or  presump- 
ibr  which  the  underwriters  would  tion  of  law,  which  makes  the  sea- 
be  liable.                                  Snd,  worthiness  of  a  vessel  at  the  com- 

4.  A  ship,  proved  to  have  been  mencement  of  the  voyage  primd 
stoutly  built,  and  between  two  and  facie  evidence,  that  die  subsequent 
three  years  old,  and  without  any  repairs,  necessary  to  be  made  during 
circumstance  in  the  evidence  to  lead  the  voyage,  arose  fit>m  some  extra- 
to  the  supposition,  that  she  was  rot-  ordinary  peril.  Otherwise,  the  un- 
ten,  or  had  at  anv  previous  period  derwriters  might  be  made  liable  for 
met  with  anv  calamity,  having  on  losses  for  mere  wear  and  tear, 
board  a  small  car^  in  a  hairbor,  DanneU  v.  Cohmbian  hu,  Co,  966 
and  at  a  wharf,  which  were  usually  11.  ^he  necessity  of  repairs^  in 
safe  for  vessels  of  her  tonnage,  afler  the  course  of  the  voyage,  on  account 
taking  the  ground,  was  discovered  of  mere  wear  and  tear,  does  not 
to  leak  so  badly,  that  surveyors  impair  the  original  warranty  of  sea- 
were  called,  who,  after  a  careful  worthiness.  Ibid, 
survey,  reported  the  nature  of  her  12.  In  a  policy  of  insurance,  it 
damage,  and  that  **  it  was  sustained  was  stipulated,  that  the  underwriters 
by  the  said  vessel  lying  badly  on  shall  not  be  liable  ''for  any  partial 
the  ground."  Heldy  that  this  loss  loss  on  other  goods,  or  on  the  vessel 
cannot  be  attributed  to  any  inherent  and  freight,  unless  it  amount  to  five 
weakness  of  the  vessel,  but  to  some  per  cent  exclusive  in  each  case  of 
extraordinary  cause,  and  is  within  all  charges  and  expenses  incurred 
the  perils  of  the  sea,  for  which  the  for  the  purpose  of  ascertaining  and 
underwriters  are  liable.           Md.  proving  the  \oxf  Hdd^  that  the 

5.  The  efiect  of  the  memorandum  woids  <<in  each  case,"  in  the  fi»e- 
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^qmg  clauae,  do  not  mean  <<at  each  note,  if  unpaid,  and  all  sums  due  to 

ame  of  loas,"  but  that  they  refer  to  the  company  .^om  (he  inauredj  when 

the  three  aeveral  subjects  insured,  such  loss  becomes  due,  being  first 

goods,  fineight,  and  vessel,  and  re-  deducted."  An  action  was  brought 

quire  a  damage  of  five  per  cent,  in  the  name  of  £.  D.  Hurlbert  & 

tojasdfy  a  claim  in  each  case.    RitL  Co.,  agents  for  the  benefit  of  the 

13.  Jaddj  that  successive  losses  owners  of  the  ship.  Held,  that  the 
on  the  eargOy  in  the  course  of  the  premium  note  was  to  be  deducted, 
voyage,  each  less  than  five  per  cent ;  whether  given  by  the  agent  or  prin- 
but  in  the  aggregate  amounting  to  cipal,  and  that  the  words,  Ihe  vMurtd^ 
more  than  five  per  cent,  are  not  applied  not  to  the  party,  who  pro- 
within  the  exception,  and  are  to  be  cured  the  insurance,  but  to  him  for 
borne  bv  the  underwriters.       Bnd.  whose  benefit  it  was  made,  as  the 

14.  Senible,  that  the  same  rule  owners  in  the  present  case.  Ibid. 
prevails  with-fegard  to  losses  on  20.  OiMsre,  if  the  principal,  in  the 
the  ship.                                   Ibid,  policy  above-mentioned,  could,  with 

15.  tSembUj  that  this  rule  prevails  the  consent  of  the  agent,  sue  at  com- 
among  the  commercial  States  of  the  mon  law  in  his  own  name.  Rid, 
continent  of  Europe.               Ibid,  21,  QiMsre,  if  a  broker,  who  acts 

16.  Qioere — If  a  distinction  exists  under  a  (ifZcrectere  commission,  may 
between  successive  losses  by  the  be  considered  as  tl^e  primary  debtor 
same  peril  in  the  same  voyage,  and  to  his  principal,  and,  therefore,  to 
successive  losses  by  dififerent  perils  all  intents,  the  insured.  Aid, 
in  the  same  voyage.                 Ibid,  S^  Losses  by  ^danger  of  the  seas^ 

17.  SenibUf  that  a  recovery  may  are  such  as  are  of  an  extraordinaiy 
be  had  upon  a  policy  of  insurance  nature,  or  arise  from  irresistible 
on  a  ship  or  cargo  for  a  certain  force,  which  cannot  be  guarded 
voyage,  where  the  loss  has  already  against  by  the  ordinary  exertions  of 
occurred  at  the  time  of  executing  human  skill  and  prudence.  The 
die  policy,  and  is  unknown  to  both  mere  rolling  of  a  vessel  by  a  cross 
parbes,  even  though  the  policy  does  sea  is  not  such  a  danger. 

not  contain  the  common  words  **  lost  7%e  Schooner  Kuside,     567 

or  not  lost"  See  Bottomrt  Bond,  9. 

Hammond  v.  Men.    387  Sbippin e,  30. 

18.  Where  an  insurance  was  ef- 
fected by  an  agent,  for  the  benefit  INTEREST. 

of  whom  it  concerned,  and  a  loss  See  Mortoaos,  7, 8, 9. 
was  incurred,  and  the  agent  brought 

an  action  against  the  underwriters  INTERNATIONAL  LAW. 

in  his  own  name,  for  the  benefit  of  Su  FueiTivxs. 
the  owners  of  the  ship,  held,  that 

vnderwriters  could  not  set  off  debts  INTERPRETER, 

or  demands  due  firom  the  agent  in  A  sworn  interpreter  may  take 

his  own  right,  against  the  amount  advantage  of  the  suggestions  of 

claimed  for  the  loss.  others,  who  are  not  sworn,  with  re- 

Hwibert  v.  Paafic  Ins,  Co,    471  gard  to  the  proper  interpretation  of 

19.  A  policy  of  insurance,  where-  testimony,  suiting  the  result  to  the 
in  the  underwriters  insured  Z.  Cook,  Court  as  his  own  interpretation. 
Jr.  for  E.  D.  Hurlbert  &  Co.  for  Uniied  States  v.  Qibert    19 
whom  it  concerns,  payable  to  E. 

D.  Huribert  &  Co.,  contained  the  JEOPARDY  OF  LIFE  OR  LIMB. 

followmg  clause ;  <"  And  in  case  of  See  New  Trial,  1, 2, 3, 4, 5,  & 

loss,  such  loss  shall  be  paid  in  sixty 

days  after  proof  and  adjustment  JOINDER. 

thereof  the  amount  of  the  premium  Set  AnMiRAJLTv,  7. 


654  INDEX. 

■ 

JUDGMENT.  chaogo  of  domicil  and  cidzenBhlp 

1.  Hddy  that  the  Acts  of  New  will  not  oust  the  jurisdiction.  Ibid, 
Hampahire  of  1806,  and  1830,  on  3.  If  a  citizen  removes  from  one 
the  aubject  of  the  liability  of  ad-  State  to  another,  in  order  toproae- 
miniatFators,  upon  joint  contracts  cuteauits  in  the  Courts  of  the  United 
and  joint  demands  against  the  es-  States,  provided  the  removal  be  real, 
tato  of  a  deceased  debtor  (when  the  the  motive  of  the  act  cannot  be  in- 
other  debtor  survived),  do  not  ap-  quired  into. 

piv  to  a  suit  on  a  joint  judgment,  Brings  v.  J^WficA.   2S8 

whatever  might  be  the  case,  as  to  4  The  Judiciary  Act  of  1789,  ch. 

a  suit  on  the  original  contract  or  20,  §  11,  contains  the  following  ex- 

demand.     17.  5.  v.  Cushfnan,    310  ception ;  "^  Nor  shall  any  District  or 

2.  SetaMcj  that  a  joint  judgment  Circuit  Court  have  cognizance  of 
is  no  bar  at  law  to  a  separate  suit  any  suit,  to  recover  the  contents  of 
against  one  of  the  obligors  on  a  any  promissory  note,  oi«other  chose 
joint  and  several  bond,  or  against  in  action,  in  favor  of  an  assignee, 
his  personal  representatives.  The  unless  a  suit  might  have  been  prose- 
joint  judgment  only  bars  the  joint  cuted  in  such  Court  to  recover  the 
remedv  in  such  case,  and  not  the  said  contents,  if  no  assignment  bad 
aeveral  remedy.               RicL    426  been  made,  except  in  cases  of  bills 

3.  Where  a  judgment  was  ob-  of  exchange  f  Held,  that  this  does 
tained  upon  a  joint  and  several  not  apply,  either  directly  or  con- 
bond,  for  duties  at  the  Custom  structively,  to  a  conveyance  of  lands 
House,  in  a  joint  suit  against  all  the  from  a  citizen  of  one  State  to  a  cit- 
obligors ;  and  afterwards,  one  of  izen  of  another  State.  Ibid* 
the  obligors  died ;  it  was  Kdd^  that  5.  QiMere,  as  to  the  authori^  of 
DO  action  at  law  lay  against  the  ad-  the  cases,  MaxweWs  Leasee  v.  iemu 
mmistrator  of  the  deceased  obligor,  (2  Dall.  R.  381,  S.  C.  4  DalL  R.  330) 
but  only  against  the  surviving  judg-  and  HunPa  Lessee  v.  McJ^eil  (1 
ment  debtors.                 Auf   310.  Wash.  C.  C.R.70,83).             IML 

See  MoRTOAeB,  22.  6.  A  gun  was  fired  from  an  Amer- 

SiT-oFF,  8.  iean  ship,  lying  in  the  harbor  of 

Raiatea,  one  of  the  Society  lales 

and  a  foreign  government,  by  whidi 

JUDGMENT,  ARREST  OF.  a  person  on  boaid  a  schooner,  be- 

See  Arrest  of  JunemNT.        longing  to  the  natives  and  lying  in 

the  same  harbor,  was  killed.    Seld^ 
that  the  act  was,  in  contemplation  of 
JURISDICTION.  law,  done  on  board   the   foreign 

1.  The  Circuit  Court  of  the  Unit-  schooner,  where  the  shot  took  ef- 
ed  States  cannot  entertain  a  bill  of  feet,  and  that  jurisdiction  of  it  bfr- 
revivor,  where  the  controversy,  lonced  to  the  foreign  government 
which  it  seeks  to  revive,  is  now  be-  and  not  to  the  Courts  of  the  United 
tween  citizens  of  the  same  Suite,  Statea  under  the  Crimea  Act  of 
though  the  parties  to  the  original    1790,  ch.  36,  §  12. 

bill,  were  citizens  of  different  States.  United  States  v.  Dtwis.    482 

As  where  a  bill  of  revivor  was  7.  QiMcre,  if  the  waters  of  the 

brought  by  an  administrator,  who  harbor  of  the  island  of  Raiatea  are 

was  a  citizen  of  the  same  State  with  to  be  deemed  the  high  seas, 

the  defendant,  though  his  intestate  See  Admiralty,  2, 5, 11, 14»  17. 

was  of  a  different  State.  Rottomrt  Boim,  2. 

Ctarke  v.  Modthewson,    2G2  Convetance,  3. 

2.  Where  the  parties  are  citizens  Equiir,  19, 20. 
of  different  States^  at  the  commence-  IivDicTifEifT,  1. 
ment  of  the   suit,  a  subsequent  MoRTeAex,20. 
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JURY. 

The  jury  hare  not  the  right, 
though  they  may  have  the  power, 
in  rendering  a  general  verdict,  to  de- 
termine the  law  in  any  case,  civil  or 
criminal.  It  ia  their  duty  to  follow 
the  law  aa  laid  down  by  the  Court 
Umi€d  SUUea  Y.  BatHtU.  240 
iSlee  EqniTT,  33. 

New  Trial,  1, 2, 9, 10. 

P&4CTICX. 

JUSTIFICATION. 
Su  Admibaltt,  ]. 

LAPSE  OF  TIME. 

Su  Admiealtt,  12, 13. 
MoRTGAex,  24. 

LIEN. 

Su  Admiraltt,  14, 17. 
ATTORirsir,  Power  of. 
BoTTOMRT  Bond,  5. 
Charter-party,  25. 
Shifpino,  12. 

LIBEL  IN  ADMIRALTY.  , 

Su  Admiraltt,  1, 5, 7, 8. 

UBEL. 

1.  A  promise  to  indemnify  anoth- 
er for  doing  a  private  wrong,  or  com- 
mitting a  puDlic  crime,  ia  against 
public  policy,  and  is  void  in  law. 
Therefore,  a  promise  to  indemnify 
the  publisher  of  a  libel  is  void. 

AmM  Y.  Cliffmii.    238 

2.  The  liberty  of  the  press  does 
not  sanction  the  publication  of  libels. 

IbuL 

UBERTY  OF  THE  PRESa 
See  Libel,  2. 

LIS  PEJSTDEJVS. 

Su  Admiralty,  15, 16, 17. 

LIMITATIONS  OF  ACTIONS. 
See  Admiraltt,  12, 13. 

MORTOAOE,  24. 

LOCALITY. 

See  Admiraltt,  2. 

LOG-BOOK. 

See  Evidence,  6,  7. 


MAUCE. 

See  SHiPFiire,  22. 

MAGISTRATE. 

A  magistrate  is  a  person  entrust- 
ed with  power,  as  a  public  civil 
officer.        Gordon  v.  Hohati,    404 

MARINER'S  WAGES. 

Su  Smppiiro,  9,  10,  11,  12, 
13,19. 

MASTER. 

See  Bottomry  Bon9,  3. 
Insurauce,  1, 9. 
Shippihg,  1,  4,  5, 6^  7, 8, 
22,23,24,26,27. 

MASTER  IN  CHANCERY. 

1.  In  exceptions  to  a  Master's 
Report,  a  general  assignment  of 
errors  is  insufficient,  unless  specific 
errors  are  shown. 

DexUrY.AmM.    108. 

2.  The  Master  was  right  in  re- 
fusing to  inquire  into  the  original 
consideration  of  a  mortgage,  when 
this  mortgage,  in  an  account  set- 
tled between  the  parties,  was  treat- 
ed as  a  ffood  subsisting  mortgage 
for  the  full  amount  stated  thereiu, 
and  when  the  bill  did  not  charge 
that  the  consideration  was  nominal, 
or  that  there  was  any  mistake 
therein,  or  ask  for  any  examina- 
tion thereof.  Ibid, 

3.  Exceptions  to  a  Master's  Re- 
port must  be  founded  on  the  facts 
stated  in  the  Report,  or  in  the  ac- 
companying documents  and  proofs. 

Ibid* 

4.  The  Master  was  right  in  re- 
fusing to  open  an  account  settled 
in  1801,  as  no  leave  was  given  to 
surcharge  and  falsify  that  ac- 
count, and  there  were  circum- 
stances, which  shewed,  that  the 
account  had  already  been  adjudi- 
cated in  a  former  suit  by  this 
Court  Ibid, 

5.  The  Master  was  right  in 
charging  the  estate  of  the  mort- 
gagee with  the  money  received, 
as  the  consideration,  on  giving  an 
absolute  deed  of  the  mortgiurod 
premises.  Rid. 
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6.  Whaterer  has  been  insiflted  MEMORANDUM  CLAUSE, 
upon  before  the  Master  is  consid-  Su  Insubance,  5. 
ered  as  waived  or  abandoned,  if  it 
is  not  made  matter  of  exception ;  MERCHANTS, 
unless  it  appears  on  tbe  face  of  the  See  Customs. 
report,  that  the  master  has  com- 
mitted an  error..  MILLS. 

Ckfrdon  v.  Lewie.    143  1.  A  Bill  of  Equity,  after  a  de- 


7.  Where  the  answer  of  the  de-  cree,  in  certain  cases  may  be  re- 
fendants  asserts  a  mortgage  tide  in  tained  for  further  future  proceed- 
the  whole  of  the  premises,  it  is  not  ings ;  but,  in  the  case  of  an  alleged 
competent  for  diem  to  set  up  a  yiolation  of  a  water  privilege,  it 
different  title,  as  fi>r  a  moiety,  be-  will  not  be  retained,  m  order  to 
fore  the  Master.                       Ibid,  give  the  plaintifb  an  oppormnity, 

8.  A  party  should  require  the  by  new  trials  and  proofs,  to  estab- 
Master,  or  Auditor,  to  report  spe-  lish  the  ^t,  that  a  further  lower- 
ciaUy  such  evidence,  as  furnishes  ing  of  the  dam  of  the  mill  of  the 
the  ground  of  any  exception.  And  defendants  is  necessary  to  the  pro- 
the  Court  will  not  open  the  facts  tection  of  their  rights. 

of  the  report,  unless  to  correct  Manny.  fFUkmeon.    273 

some  unquestionable  error.  2.   QiMere,  whether,  under  the 

Damtdl  v.  Cokanbian  he.  Co.     366  Mill  Act  of  Rhode  Island,  a  mill- 

9.  If  a  cause,  by  an  interlocutory  owner  may  raise  his  dam,  so  as  to 
decree,  has  been  referred  to  the  affect  any  water  privilige  or  dam 
Master,  and  either  party  desires  to  already  on  the  stream,  and  above 
take  the  testimonv  of  witnesses  in  his  own  milL  Rid. 
order  to  establish  the  incompe- 
tency of  a  wimesB,  who  has  al-  MISDEMEANORS. 

ready  been  examined  in  the  cause,  See  Bill  of  Excbptions,  3. 
and  whose  deposition  was  before 

the  Court,  when  the  decretal  order  MISTAKE. 

was  pasMd,  the  application  to  the  1.  The  plaintifl^  having  a  large 

Mastermust  be  by  petition  in  writ-  claim  against  the  government  of 

ing,  verified  by  affidavit.  Portugal,  appointed  tbe  defendant 

Gaeev,  Stmeon.    605  his  Attorney,  << with  power  irre- 

10.  If  the  application  be  founded  vocable,''  to  demand  and  recover 
on  a  suggestion,  which  is  incorrect  the  same,  and  on  27th  January, 
in  point  of  fact,  the  order  to  take  1832,  entered  into  an  agreement 
the  testimony,  which  was  made  with  the  defendant  to  allow  him  a 
thereon,  will  be  superseded.    Ibid,  large  sum  as  commissions  on  his 

11.  After  the  hearing  and  inter-  agreeing  to  use  his  utmost  efibrts 
locutoij  decree,  a  party  cannot  oh-  for  the  recovery  thereof.  At  the 
iect  before  the  master  to  the  credi-  time  this  agreement  was  made, 
bility  of  a  witness,  whose  testimony  though  wholly  unknown  to  both 
was  read  at  the  hearing  without  parties,  the  Government  of  Portu- 
objection.                                 Ibid,  gal,  by  a  treaty  stipulation  dated 

12.  A  witness,  who  has  given  19th  Jan.  1832,  had  allowed  and 
his  deposition,  which  has  been  liquidated  the  plaintiff's  claim,  so 
read  at  the  hearinff,  cannot  be  ex-  that  nothing  further  remained  to 
amined  anew  before  the  Master,  be  done  in  the  premises.  HeU 
vrithout  a  special  order  of  the  that  this  was  a  case  of  mutual  mis- 
Court.                                     Ibid,  take  going  to  the  substance  of  the 

See  MoBTGAOB,  4, 5.  contract  and  making  it  void,  or 
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voidable  in  Equity ;  and  a  decree  all  these  itenie  in  an  account  of 

was  accordingly  made   that   the  rents  and  profits  recetiwd.         IbitL 

agreement  above-mentioned  be  de-  5.  Where  a  mortgagee  has  kept 

livered  up  and  cancelled,  and  that  no  accounts  of  the  rents  and  profits 

a  perpetual  injunction  issue  to  pro-  received  by  him,  the  Master  will 

hibit  the  defendant  from  asserting  exercise  a  sound  discretion  upon 

any  title  at  law  or  equity  under  the  whole  evidence  with  regard  to 

.the  same.  the  amount  for  which  he  should 

Hammond  yr.  Men.    887  be  charged,  without  resorting  to 

2.  In  the  case  above-mentioned  the  standard  of  an  occupation  rent, 

nothing  but  a  clear  and  unequivo-  BniL 

cal  ratification  of  the  agreement  6.  Where  the  defendant  recov- 

after  full  deliberation  and  a  com-  ered  and    occupied  premises,  as 

plete  review  of  all  the  material  assignee  of  the  origini^l  mortgagee, 

circumstances,  would  be  held  sat-  he  must  be  deemed  to  have  re- 

iafactory  by  a  Court  of  Equity.  ceived  the  rents  and  profits  under 

IbitL  that  title ;  and  he  cannot  set  up  an 

S,  A  mistake  of  facts  going  to  adverse  title  against  the  mortgagor 

the  essence  of  a  contract  avoids  it.  or  his  assignees,  to  protect  himself 

IbitL  from  accountability  therefor. 

Qordtm  v.  Leunt,    143 

MONOPOLY.  7,  Where  a  mortgagee  is  in  poa- 

Su  Common  CARRisas,  3.  session,  and  the  annual  rents  and 

MoRTOAex,  17.  profits,  of  the  mortgaged  premisea 

exceed  the  interest  of  the  uebt  due, 

MORTGAGE.  it  aeemt,  that  he  should  pay  inter- 

1 .  A  mortsagee  is  bound  to  make  est  on  the  surplus  rents  and  profits, 
all^  reasonable  and  necessary  re-  AidL 
pairs  upon  the  mortgaged  premises  8.  In  ordinary  cases,  where  the 
while  in  his  possession,  and  will  relation  of  mortgagor  and  mortga- 
be  responsible  for  the  damage  oc-  gee  is  unconlroverted,  if  a  mortga- 
casioned  by  any  wilful  defiiult  or  gee  receive  the  rents  of  a  raort* 
grocB  neglect  in  this  respect.  The  gaged  estate,  after  his  debt  has 
natural  efiects  of  waste  and  decay,  been  satisfied,  and  retain  them  to 
fi!om  time,  he  will  not  be  bound  his  own  use,  without  paying  them 
to  repair.      Dexter  v.  AmoUL    108  over  to  the  mortgagor,  he  is  charge- 

2.  ^tuerej  if  a  mortgagee,  who  able  with  interest.  Bid. 
lays  out  money  in  permanent  re-  9.  If,  however,  there  are  siifiS- 
pairs  for  the  benefit  of  the  estate,  cient  equitable  circumstances  in 
may  claim  an  allowance  therefor,  favor  of  the  mortgagee,  as  if  he  re- 

Ibid,  tained  the  rents  under  a  mistake, 

3.  An  absolute  deed  of  mort-  supposiug  the  rights  of  the  mort- 
gaged premises  given  by  the  mort-  gagor  extinguished,  he  would  not 
gagee  operates  as  a  conveyance  of  be  liable  for  interest,  until  after  no- 
a  defeasible  title  only,  and  not  as  a  tice  of  the  adverse  claim.  Ibid. 
disseisin,  as  between  the  mortgagor  10.  No  allowance  is  made  for 
and  mortgagee.                        Ibid,  expenditures  on  mortgaged  prem- 

4.  A  mortgagee,  who  keeps  no  ises,  if  the  value  of  the  premises  is 
accounts  of  the  rents  and  profits  not  enhanced  thereby.  Ibid. 
received  by  him,  is  properly  charge-  11 .  The  surplus  rents  and  profits, 
able  with  what  he  may  be  pre-  after  the  satisfiiction  of  the  mortga^p 
sumed  to  have  received,  and,  if  in  debt,  may  be  assigned  as  a  cAess  tn 
the  occupation  of  the  premises,  ttdwn^  and  the  assignee  maintain  a 
also  with  an  occupation  rent    And  suit  in  equity  for  an  account  ^ 

the  Master  was  nght  in  embracing  Gwdon  ▼.  Lem$j  143 
TOL.   YII.                               83 
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12.  In  the  view  of  a  Cotiit  of  of  which  their  granteee  had  notice 
Equity,  1  he  rents  and  profits  are  in-  at  the  time  of  the  conreyance  to 
cidents  dejurt  to  the  owtiership  of  them.  Rid, 
the  Equity  of  redemption.        Ibid,  19.  SemhU^  that  the  grantor,  as 

13.  A  second  mortgagee,  after  the  well  as  the  grantee,  if  not  otherwisa 
eatisfiiction  of  the  first  mortgage,  interested,  is  a  competent  witneas^ 
may  claim  from  the  first  mortgngee,  to  establish  thij  original  deed  to  be 
after  notice,  the  rents  and  profits^  firaudulent  Rid, 
which  have  not  been  accounted  for  20.  The  Act  of  Maine,  of  5th 
to  the  mortgagor,  so  far  as  the  same  February,  1821 ,  ch.  39,  §  1,  requiring 
are  necessary  to  the  satisfaction  of  a  tender,  in  certain  cases,  to  be  made 
his  mortgage.                            Ibid,  of  money  due  upon  a  mortgage,  re- 

14.  A  mortgagee  shall  not  get  any  spects  suits  in  the  State  Court  only, 
advantageout  of  the  mortgage  fund  and  does  not  apply  to  the  general 
beyond  principal  and  interest.   Ibid,  eouity  jurisprudence  of  the  Courts 

15.  Between  mortgagor  and  mort-  or  the  United  States. 

gagee,  the  latter,  when  in  possession,  Quaere,  as  to  the  cases,  to  which 

must  account  for  the  actual  rents  this  statute  is  applicable, 

and  profits,  if  they  can  be  ascer-  Gordon  v.  Hohari.    401 

tained ;  if  they  cannot  be,  then  re-  21.  Qtuere,  if  the  purchasers  of 

sort  may  be  had  to  a  fair  occupation  an  Eqjuity  of  redemption  can  take 

rent.                                         Rid,  the  objection,  that  the  mortgage  was 

IG.  Webb  mortgaged  certain  pre-  upon  n  usurious  consideration,  or, 

mises  in  1808,  to  Haskell ;   Haskell  as  plaintifTfs  can  have  any  relief  in 

in  1816  assigned  his  mortgage  to  the  Equity,  without  ofifering  to  pay  the 

defendant  Lewis ;   Lewis  in  1831  amount  due.                              Rid, 

assigned  the  same  to  the  Portland  22.  A  judgment  of  fbreclosura 

Manufacturing  Co     The  mortga-  was  recover^  by  the  executrix  of 

gor  Webb  in  lr]2,  conveyed  the  the  mortgagee,  in  1826,  In  a  suit 

mortgaged  premises  to  John  (jor-  against    the    original    mortgagor, 

don,  who,  in   1832,  conveyed  the  Long  before  this  judgment,  viz.  in 

same  to  the  plaintiff.    Held^  that  no  1819,  the  mortgagor  had  assigned 

decree  can  be  made  for  the  payment  all  his  title  to  redeem  the  premises 

of  the  rents  and  profits  to  the  plain-  to  two  other  persons,  under  whom 

tiff,  until  an  opportunity  has  been  the  plaintifis   derived  iheir   title, 

given  by  supplemental  proceedings  He^  that  thisjudgnient  can  operate 

for  Webb  and  the  other  parties  in  as  a  bar  or  estoppel  only  between 

interest  to  appear.                     Rid,  the  particular  parties  to  it  and  their 

17.  There  is  nothing  in  the  Stat-  privies,  and  is  res  inter  aUo8  ada 
ute  of  Fraud:!  in  Rhode  Island  and  inoperative,  as  regards  the  plain- 
(whi(  h  is  a  copy  of  the  English  tifft,  and  that  the  possession  under 
Statute,  29  Car.  2,  eh.  3,  §  4),  ren-  it  is  not  subversive  of  their  right  to 
dering  parol  evidence  inadtnisnible,  redeem.  RkL 
to  show,  that  an  absolute  dce^l  was  23.  The  Act  of  Maine  of  5th  Feb- 
intended  as  a  mortgage,  and  that  ruary,  1821,  cb.  39,  provides  that 
the  defeasance  has  been  omitted  or  the  right  of  redemption  of  the  moit- 
destroyed  by  fraud  or  mistake,  or  gagor,  and  all  claiming  under  him, 
omitted  by  design,  upon  mutual  may  be  foreclosed  by  the  mort- 
confidence  between  the  parties.  gagee's  taking  peaceable  and  open 

Taylor  v.  lAdher.    228  possession  of  the  premises  mort- 

18.  The  grantors,  in  deeda  of  re-  gaged  for  the  condhion  broken,  in 
lease  and  quitclaim,  are  competent  the  presence  of  two  witnesses.  Heidy 
witnesses  to  show,  that  their  esute  that  the  possession,  under  the  writ 
was  not  absolute,  but  a  mortgage,  of  possession,  in  the  presence  of  the 
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J,  aod  the  agent  re-  MORTGAGE  OF  PERSONAL 

eeiv'mg  it,  was  DOt  a  poweaaion  in  PROPERTY, 

the  preaence  of  two  witneaaea,  in  Su  Bottomrt  Bond,  6. 

the  aeoae  of  the  Statute,  by  which  Equm,  21, 24. 
the  plaintiff'a  righta  are  forecloaed. 

Ibid.  MURDER. 

24.  A  moftgagee  will  not  be  per-  Convictiona  for  murder  may  take 
mitted  in  a  Court  of  Equity  to  aet  place  when  the  murdered  body  ia 
up  an  adverae  poaaenion  to  bar  the  not  found. 

ruht  to  redeem  of  hia  mortgager,  or  UnUed  State*  y.  GibtrL    19 

or  purchaaera  under  him,  unleaa  the  See  Piract,  5. 

poaaeanon  haa   been   for  twenty 

vean,  which  conatitutea an  equitable  J^EW  TRIAL. 

bar  from  bipae  of  time.            llnd.  1.  The  prohibition  in  the  Cooati- 

25.  If  a  transaction  resolve  itself  tution  of  the  United  States,  ^  Nor 
into  a  aecurity,  whatever  moy  be  ita  ahall  any  person  be  subject,  for  the 
ibrm,  and  whatever  name  the  par-  aame  ofjence,  to  be  twice  put  in  jeop- 
tiea  may  ohooae  to  give  to  it,  it  is  in  ardy  of  life  or  liinb,*^  meaus  that  no 
equity  a  mortgage ;  and  the  parties  person  ahall  be  tried  a  second  time 
cannot,  by  any  covenant  or  agree-  ibr  the  aame  offence,  after  a  trial  by 
ment,  Urait  the  righta  of  the  mort-  a  competent  and  regular  jury,  upon 
cagor,  or  cut  off  his  Equity  of  Ra-  a  good  indictment,  whether  there 
demption  after  a  limited  period.  *be  a  verdict  of  acquituil  or  convic- 

Flagg  V.  Mann,    487  tion.    Therefore,  the  Circuit  Court 

26.  The  circumstance,  that  the  of  the  United  Statea  cannot  grant  a 
Arantee  is  not  to  be  let  into  imme-  new  Criai  in  a  capital  case,  after  a 
aiate  possession  of  the  estate,  aftbrds  verdict  regularly  rendered  upon  a 
a  preaumption  of  its  being  a  mort-  aufficient  indictment.  Davis  J.  dia- 
gage ;  so  also  doea  the  circuni-  aentiog,  held  that  the  privilege  in- 
stance, that  the  money  paid  by  the  tended  to  be  aecured  by  the  prohi- 
grantee  isnotafairpricefor  theab-  bition,  might  be  waived  by  the 
aolute  purchaae  of  tlie  property  con-  prisoner.  Qiu4Bre — If  this  prohibi- 
veyed  to  him.                           Ibid,  tion  extends  to  the  Suite  courts? 

27.  It  is  not  of  the  essence  of  a  United  States  v.  Gibert.  19 
mortgage,  that  there  ahould  be  a  2.  A  new  trial  may  be  granted 
deieaaance ;  and  there  may  be  a  de-  in  a  capital  case,  where  the  jury  haa 
feasance  of  a  deed  of  conveyance,  been  diacharged  from  giving  a  ver- 
without  constituting  a  mortgage,  diet;  for  then  the  paity  has  not 
The  question,  whether  a  convey-  been  put  in  jeopardy  of  his  life. 
anoe  amounia  to  a  mortgage,  does  Ibid, 
not  turn  on  this  point.              Ibid,  3.  The  prohibition  in  the  Consti- 

28.  QiMBre — if  a  bond  given  by  a  tution  is  a  recognition  of  an  old 
grantee  to  one  of  aeveral  grantors,  maxim  of  the  common  law,  and. 
Ml  order  to  defeat  and  make  void  the  therefore,  we  are  to  resort  to  the 
conveyance,  if  executed  at  the  same  common  law  to  ascertain  its  true 
time  vriih  the  conveyance,  will  meaning.  Ibid, 
amount  to  a  technical  defeaaance.  4.  There  is  no  instance  of  a  new 

Jbid.  trial  granted  by  the  Engliah  Courts 

29.  The  essence  of  a  defeaaance  in  capital  cases  where  the  indict- 
as  to  defeat  the  principal  deed,  and  ment  was  sufficient,  and  there  haa 
make  it  void  ab  tatfio,  if  the  condi-  not  been  a  mis-trial.  Ibid, 
tion  be  performed.                    Ibid,  5.  quart— If  the  courta  of  the 

See  Mastbe  iir  Cbangbet,  2,  United  States  may  grant  new  triala 

5,7.  in  oaaaa  of  miadamaanora.       Ibid, 
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6.  ifwen^lf  CongreM  m^  in-  Hddy  that  to  place  the  priaonen  in 
Teat  the  courta  of  the  United  Statea  the  very  front  benchea  of  the  bar, 
with  the  power  to  grant  new  triala  by  the  aide  of  their  counael,  would 
in  all  criminal  caaea,  capital  and  have  been  an  indulgence  incon- 
otherwiae.                                Ibid,  venient  and  unneceaaary,  and  that 

7.  A  writ  of  error  doea  not  lie  at  the  Court  did  not  err,  under  the 
the  common  law  for  the  refuaal  of  circumatancea  of  the  caae,  in  refiia- 
a  Court  to  grant  a  new  trial     IbiiL  ingit                                       Ibid, 

8.  Acconling  to  the  Conatitution  12.  The  Court  did  not  err  in  re- 
of  the  United  Statea,**  No  fact,  once  fuaipg  to  have  the  order  of  the 
tried  by  a  jury,  aball  be  otherwiae  priaonera  (twelve  in  number)  chanff- 
re-ezamined  than  according  to  the  eel,  before  the  introduction  of  each 
rulea  of  the  common  law  f  there-  of  the  witneasea  for  the  Govem- 
ibre,  independent  of  the  ezpreaa  ment,  who  were  excluded  from  the 
prohibition  ofthe  Conatitution,  there  court-room,  and  after  the  firat  of 
can  be  no  new  trial,  in  a  capital  theae  wimeaBce  had  been  examined 
eaae,  after  a  regular  trial  once  bad  and  had  retired.  JbidL 
upon  a  good  indictment           Ibid,  13.  It  would  be  improper  to  grant 

9.  Where  the  officers,  attending  a  new  trial,  on  the  ground  of  newly- 
upon  the  jury,  under  a  mistake  of  diacovered  evidence,  proceeding 
duty,  permitted  them  to  read  the  from  persona,  who  were  chaiged 
newapapers, — ^the  officer  first  in-  aa  joint  offenders  with  the  priaoneia^ 
apectintf  them,  and  cutting  out  every  and  were  incompetent  at  the  time 
tning,  that  in  an^  manner  related  of  the  trial,  but  have  been  acquitted, 
to  the  trial,-Hind  it  appeared,  that  in  Rid, 
point  of  fact  the  jury  never  aaw  any  See  Bill  of  Excxptiohs,  4. 
thing  in  any  newspaper  relative  to 

the  trial,  and,  after  the  charffe  from  NEWLY  DISCOVEaED  EVI- 
the  Court  were  not  allowed  to  see  DENCE. 
«ny  until  they  had  delivered  their  Su  Nxw  Txial,  13. 
verdict,  Hddj  that  it  waa  an  irregu- 
larity in  the  officer,  but  not  auffi-  NEWSPAPERS, 
cient  to  juatiQr  the  Court  in  aetting  See  Nxw  Trial,  9. 

aaide  a  verdict,  and  granting  a  new  

trial,  or  treating  the  matter  aa  a  NEUTRAL    SHIP,   CAPTURE 

mia-trial.                                 Ibid.  OF. 

la  Nor  would  it  be  sufficient  for  See  BBxtruxB,  9, 14 
thia  purpose,  to  ahow,  that  aome  of 

the  juron  drank  ardent  apirita  dur-  NOTICE, 

ing  the  trial,  when  the  priaoner'a  1.  Vague  renorta  and  rumocs  from 

counael  conaented  in  open  Court  to  atrangers,  and  auapicion  of  notice, 

thia  indulgence   to   tnoae   whoae  though  a  atrong  suapidon,  are  not 

health  might  require  it,  unleas  it  sufficient   ground,   on    which    to 

was  shown,  that  the  indulgence  waa  charf^e  a  purcbaaer  with  notice  of 

grossly  abused,  and  operated  ii\ju-  title  m  a  third  peraon. 

rioBsly  to  the  prisooera.           Ibid.  f^Btgg  v.  Jlfomi.    487 

11.  Where  the  prisoners  were  S.  SembU.  Possession  by  a  tenant 

placed  within  the  bar,  and  within  a  of  an  estate  at  the  time  of  its  pur- 

reaaonable  distance  from  their  coun-  chaae,  ia  conatructive  notice  to  the 

eel,  who  could  conatantly  have  free  purchaaer   of   tlM    tenant's   title, 

acceas  to  them,  and  to  whom  the  thouffh  not  of  the  title  of  the  lessor. 

Court  stated,  that  every  delay  of  or  of  the  party,  under  whom  the 

time  for  that  purpose  would  be  tenant  dalma.                          Ibid. 

cheerfiilly  given,  and  it  waa  given ;  a  Couita  of  EquiQr  in  the  United 
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Statei^  where  the  registration  of 
deeds  is  universally  provided  for, 
should  not  enlarge  the  doctrine  of 
constructive  notice,  or  follow  all  the 
English  cases  on  the  subject,  with- 
out a  due  regard  for  the  circum- 
stances  and  laws  of  our  country. 

ibid. 
See  EqniTT,  21. 
Surety,  5,  8. 

OCCUPATION  RENT. 
iSSee  MoRTeioB,  4, 5, 15. 

PAROL  EVIDENCE. 

See  EviDENcs,  7. 

MORTOAGE,  17. 

PARTIAL  LOSSES. 

iSSm  Insurance,  12. 

PARTIES. 

iSSee  EvioENCE,  9. 
Insurance,  20. 
mortoaoe,  16. 

PARTNERSHIP. 

iSl6eSKT-OFF,3,5. 

PAYMENT  INTO  COURT. 

A  payment  of  money  into  Court 
admits  the  contract  and  damages 
only  pro  tanto ;  and  if  the  plaintiff 
does  not  establish  more  at  the  trial, 
he  must  be  nonsuited,  or  have  a 
verdict  against  him. 

I)anneUY.€kdumhianIns.Co.  966 

PERIL  OF  THE  SEA. 

iSee  Insurance,  3, 4, 5,  7, 22. 

PERSONAL  PROPERTY, 
MORTGAGES  OF. 
See  BoTTOMRT  Bond,  6. 
Equitt,2],24. 

PIRACY. 

1.  In  order  to  afiect  all  the  offi- 
cers and  crew  of  a  piratical  vessel 
with  guilt,  the  original  voyage  must 
have  been  undertaken  with  a  pirat- 
ical design,  and  the  officera  and 
crew  have  known  and  acted  upon 
such  design ;  otherwise  those  only 


are  guilty,  who  actively  co-operated 
in  the  piracy.     U.  &  v.  GiberL    19 

2.  It  would  not  be  sufficient  to 
affect  them  with  guilt,  if  they  had 
known,  that  the  voyage  was  in- 
tended to  be  an  illegal  one,  as  in  the 
slave  trade,  contrary  to  the  laws  of 
Spain.  Ibid. 

3.  The  simi>le  fact  of  presence  on 
board  the  piratical  vessel,  where 
there  was  no  original  piratical  de- 
sign, is  not  sufficient  per  ae  to  affect 
a  party  with  the  crime.  Ibid. 

4.  All  who  are  present,  acting 
and  assisting  in  the  piracy,  are  to  be 
deemed  principals.  Ibid. 

5.  The  Crimes  Act  of  1790,  ch.  9, 
§  8,  (as  well  as  the  act  of  1820,  ch. 
113j  applies  to  all  murdereand  rob- 
beries committed  on  board  of  or 
upon  American  ships  on  the  hiffh. 


iSSee  iNntCTMENT,  1. 

PLACE. 

Set  AnMiRALTT,  5. 

PLEADING. 

1.  In  cases  of  tort,  the  plaintiff 
may  elect  to  make  his  action  joint, 
or  several ;  and  no  defendant  can 
take  away  this  election. 

SiMiky.Rvne».    538 

2.  A  severance  of  a  suit,  so  as  to 
make  two  several  suits  out  of  one 
joint  suit,  is  not  allowed  at  the  com« 
mon  law  as  to  parties  defendant 

Mi. 
See  Adbhraltt^  1,  5,  6,  8,  9, 
10,  15, 16. 
Equitt,  2, 3. 
Insurance,  20. 

POWER,  COUPLED  WITH  AN 
INTEREST. 

See  Attornet,  Power  or. 

POWER  OF  ATTORNEY. 
Su  Attornet,  Power  of. 

PRACTICE. 

The  practice  in  this  Court  in  cap- 
ital cases  is  for  counsel  to  state  the 
points  of  law,  on  which  they  wish 
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iMtraetions  to  the  jury,  at  ■ome 
time  before  the  charge  is  giren, 
that  the  Court  may  have  time  to  ex- 
amine and  consider  them. 

UnUed  SlaUt  v.  Oibai.    19 

PRESUMPTION  OF  FACT. 
See  Evidence,  4. 

ADMIRALTr,8»9,  10, 15i 

PRICE. 

Su  Sale,  a 

PROCEEDS. 

See  Sbifpiro,  13. 

PROPRIETORS  OF  PROVI- 
DENCE AND  NEW  YORK 
STEAMBOATS. 

See  Common  CARRiBBa,l,2^3. 

PUBLIC  POLICY. 
Su  Libel. 

PUBLICATION  OF  TESTI- 
MONY. 
See  EquiTr,  7,  9,  10,  13,  13, 
31,32. 

PURCHASER,  BOJ^A  FIDE. 

1.  In  a  plea  of  a  purchase  for  a 
valuable  consideration  without  no- 
tice of  the  plaintiff's  title,  it  is  ne- 
eessary  to  aver,  that  the  person,  who 
conveyed,  was  seised,  or  pretended 
to  be  seised,  at  the  time  when  he 
executed  the  purchase  deeds. 

Flagg  v.  Mann,  487 
3.  SeiMe,  If  a  cestui  que  trust  in 
fee  conveys  the  estate  to  a  pur- 
chaser, and  the  trustee  afterwards 
confirms  the  sale,  and  releases  to  the 
cestui  que  trusty  or  to  the  purchaser, 
such  a  purchaser  is  entitled  to  pro- 
tection against  any  antecedent  se- 
cret trust,  which  was  unknown  to 
him  at  the  time  of  the  purchase  and 
the  confirmation,  although,  in  a 
strict  sense,  the  cestui  que  trust  was 
not  seised  of  the  estate  at  the  time 
of  the  conveyance.  *  IbiiL 

See  BoTTowRT  Bond,  7. 

EquiTT,  31. 

NOTIOK,  1, 3. 


RATIFICATION. 
iSSee  Mistake  3L 

RECEIPT  BY  SEAMEN. 
See  Admiraltt,6. 

REGISTRATION. 

See  Bottomry  Boitd,  & 
convetanck,  1,  4,  5,  6. 
Notice,  3. 

RELEASE. 

See  CoiVVETANCE,  11. 

MoRteAeK,  18. 

REMOVAL  OF  SUIT. 

1.  The  language  of  the  Judiciary 
Act  of  1789,  ch.  90,  §  13,  though  in 
its  terms  it  applies  only  to  the  case 
of  a  single  defendant,  must  be  ap- 
plied to  the  party  defendant,  whether 
one  or  many,  so  aslo  embrace  cases^ 
where  several  aliens,  or  several  citi- 
zens of  another  State,  are  jointly 
sued  as  defendants. 

SmUhY.  Bines.  338 
3.  According  to  the  section  above- 
cited,  such  cases  only  are  liable  to 
removal  from  the  State  to  the  Cir- 
cuit Court,  as  might,  under  the  law 
or  constitution  of  the  United  States^ 
have  been  brought  before  the  Cir* 
cuit  Court  by  original  process. 

JbiiL 

3.  In  order  to  remove  a  cause 
from  the  Slate  lo  the  Circuit  Court, 
under  the  Judiciary  Act  of  1789, 
ch.  30,  §  13,  all  the  defendants  mint 
join  in  the  petition  for  the  removal 
And  a  cause  cannot  be  removed  as 
to  some  defendants,  and  left  depend- 
ing in  the  Suite  Court  aa  to  otners. 

Ibid. 

4.  Qucere — as  to  the  remedy, 
where  the  provisions  of  the  act 
above-cited  are  evaded,  by  a  fraud- 
ulent joinder  of  nomiau  defend- 
ants, in  order  to  prevent  a  removal 
of  the  suit. 


RENTS  AND  PROFITS. 

Su  MoRTOAeE,  4, 5, 6,  7, 8, 9, 
11,13,13,15^16. 
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REPLEVIN.  3.  Coans  ofEquity  follow  die  law 

See  Admiraltt,  17.  in  regard  to  maners  of  set-off,  un* 

km  tbere  is  some  intervening  natu- 

REVIEW,  BILLS  OF.  rai  equity  going  beyond  the  stututa 

See  EquiTT)  14  of  set-on,  as  where  tbere  are  mutual 

credits  between  the  parties,  or  an 
REVIVOR,  BILLS  OF.  existing  debt  on  one  side,  which 

See  EquiTT,  16, 17, 18.  constitutes  the  ground  of  a  credit 

Jurisdiction,  1.  on  the  other  side. 

Howe  ▼.  Sheppard.    409 

REVOLT,  ENDEAVOR  TO  a  Joint  debts  cannot  be  set  off 

COMMIT.  against  separate  debts,  or  separate 

See  Shippiiio,2,21,  S5.  detits  ajgainst  joint  debts,  either  at 

law  or  in  equity  ;  as  where  there  is 
ROBBERY.  a  separate  debt  due  from  a  partner, 

iSee  PiKACT,  5.  and  a  joint  debt  due  to  the  partner- 

ship. llntL 

SALE.  4.  ^ware — If  in  a  ease  of  mutual 

1.  A  valid  sale  ma]r  be  made  of  credits  and  debts  tn  the  same  right^ 
personal  goods,  which  are  out  of  the  insolvency  of  either  party  will 
possession,  and  the  sale  will  be  of  create  such  an  equity  as  to  entitle 
the  thing  itself,  and  not  of  a  mere  the  other  party  to  a  set-off  against 
ehose  in  adion,  the  debt  of  tlie  insolvent  party. 

Thi  Brig  Sarah  Ann.    206  Bid. 

3.  To  constitute  a  conditional  pur-        5.  Semite.  That  a  Court  of  Equi- 
chase,  there  must  be  a  sale  for  a  val-    ty  will  not  entertain  a  set-off  of  a 
uable    consideration    between  the    separate  debt  of  one  partner  against 
parties,  with  a  right  of  repurchase,      a  joint  debt  to  the  partnership,  upon 
lu^  V.  Mann.    487    the  ground  of  the  insolvency  of  that 
3.  SemhUy  that  it  is  of  the  essence    partner.  Ibid. 

of  the  contract  of  sale,  that  there  7.  The  mere  fact,  that  a  case  is  in 
should  be  a  fixed  price  for  the  pur-  conformity  with  the  principles  of 
chase.  Ibid,    natural  equity  and  justice  is  not  suf- 

See  Shippiho,  4,  6, 7, 8.  ficient  to  brmg  it  within  the  juris- 

diction of  a  court  of  eouity.    There 
SALE  AND  RETURN.  are  many  principles  of^natural  equi- 

See  Surety,  3.  ty  and  justice,  which  are  not  at- 

tempted to  be  enforced  therein. 
SEAMAN.  Ibid. 

See  Admiraltt,  5.  7.  Where  there  are  mutual  debts, 

Snimife,  9, 10, 11, 12, 13^  which  may  be  set  off  at  law  or  in 
14, 15, 10, 17, 19, 20, 23,  equity,  the  right  of  set-off  is  extin- 
26.  guisbed  by  a  bond  fde  assignment 

of  one  of  the  debts.  Ibid. 

SEAWORTHINESS.  8.  Howe  &  Howard  recovered  a 

See  Insurance,  10, 11.  joint  judgment  against   Wood  in 

SHiPFiNe^  2, 3.  1821 ;  Howe,  for  himself,  and  as  at- 

torney of  Howard,  on  the  22d  of 
SET-OFF.  September,  1830,  assiffned  the  judg- 

1.  Courts  of  Ekiuiw  follow  the  ment  to  the  United  States,  and 
law  in  matters  ofset-off,  unless  there  Howard,  on  the  30th  of  October, 
is  some  Equity  attaching  to  the  par-  1830,  surrendered  all  his  interest 
ticular  transactions  between  the  par-  therein  to  Howe,  and  authorized 
tiea.  Gordon  v*  Lewis.    143    him  to  tnuisfer  and  assign  the  same 
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for  his   own   benefit    BieU,  that  bond  Jide  and  the  Te»el  is  actually 

there  was  a  valid  aasiffmnent  of  the  unsea worthy, 

joint  judgment  to  the  United  States^  UniUd  States  v.  AskUnu    13 

and  that  the  defendant,  who  was  3.  So  if  they  act  hond.  fidt  and 

the  adnninistrator  of  Wood,  could  upon  reasonable  grounds  and  appa- 

not  set  off  against  it  a  debt  due  by  rent  unseaworthiness,   and    it    is 

Howe  alone  to  Wood,  though  Howe,  doubtful  whether  the  vessel  be  uo- 

ever  since  the  debt  accrued,  bad  seaworthy  or  not   But  if  the  vessel, 

been  insolvent.                          i6%d  in  such  case,  be    cleariy  seawor- 

9.  The  right  of  set-off  is  limited,  thy,  it  is  no  defence.  TbH, 
at  the  common  law,  to  cases  of  mu-  4.  It  is  not  sufficient  to  justify  a 
tual  connected  debts,  and  does  not  sale  of  a  vessel  by  a  master,  that  he 
extend  to  debts,  which  are  uncon-  acted  in  good  faith,  and  in  the  ex- 
nected  with  each  other.  ercise  of  his  best  discretion,  unless 

HuHbert  v.  Pacific  Ina*  Co,    471  there  appears  to  have  been  an  ur- 

10.  In  matters  of  set-off,  Equity  gent  necessity  to  sell  for  the  pre- 
ibHows  the  law ;  and  the  fact  of  the  servation  of  the  interests  of  all  con- 
existence  of  mutual  demands,  with-  cemed. 

out  some  intervening  equity    be-  Tht  Brig  Sarah  Anxi.    206 

tween  the  parties,  would  not  justify        5.  If  an  owner  of  reasonable 

a  Court  of  Equity  in  allowing  a  set-  prudence  would  have  directed  the 

o£    StmbUy  that  the  mere  insol-  sale  from  the  opinion,  that  the  ves- 

vency  of  one  of  the  parties,  does  not  sel  could  not  be  delivered  from  the 

constitute  sucb  an  equity.  peril  without  the  hazard  of  an  ex- 

Gordon  v.  Lewis.    G28  pense,  disproportionate  to  her  real 

Set  Insurance,  18^  19.  value,  then  the  sale  by  the  master 

must  be  deemed  iustifiable.     Ibid» 

SEISIN.  6.  In  a  case  of  urgent  necessity, 

Su  PuacHASER,  bond  Jide.  the  master  has  a  right  to  sell  the 

vessel,  as  well  on  a  home  shore,  as 

SEVERANCE.  on  a  foreign  shore,  and  whether 

See  Pj<EADiNe,  1.  the  owner's  residence  be  near  or 

at  a  distance.    It  is  otherwise,  if 

SHIPPING.  the  necessity  be  not  urgent     Ibid, 

1.  A  master  of  a  ship,  when  pre-  7.  A  sale  by  a  master  held  valid, 
sent,  is  bound  to  interfere  to  pre-  under  the  circumstances,  and  after 
vent  gross  trespasses  and  miscon-  a  survey  of  the  evidence,  on  the 
duct  of  his  officers  towards  the  ground  of  urgent  necessity.  Ibid, 
crew.  If  he  is  present  when  the  8.  SembU,  if  the  Court  should 
officers  commit  an  assault  and  bat-  decree  a  sale  by  the  master  invalid, 
tery,  and  lie  does  not  interfere,  where  the  transaction  was  clear 
when  he  may,  he  is  presumed  to  from  fraud,  it  would  compel  a  pro- 
encourage  and  consent  to  it,  and  is  per  allowance  for  the  expenditures 
jointly  liable  for  the  tort  of  the  original  purchasers  in  getting 

Tliomas  v.  Ltme,    1  off  and  repairing  the  vessel.    Bid, 

2.  On  an  indictment  for  an  en-  9.  The  capture  of  a  neutral  ship 
deavor  to  commit  a  revolt  against  does  not,  of  itself,  operate  as  a  dis- 
the  §  12  of  the  Criminal  Act  of  solution  oC  the  contract  for  mari- 
1790,  ch.  36,  it  is  a  sufficient  de-  ners'  wages;  but  at  most  only  as  a 
fence  of  the  parties  accused,  that  suspension  of  the  contract 

the  combination  charged,  as  an  en-  Brown  v.  LulL    443 

deavor,  was  to  compel  the  master  10  If  the  ship  is  restored,  and 

to  return  into  port  for  the  uusea-  performs  her  voyage,  the  contract 

worthiness  ofthe  vessel,  if  they  act  is  revived,  and  the  mariner  be- 
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eomefl  entitled  to  his  fiiU  wages  for  meri,  and  that  an  additional  com- 
the  whole  voyage,  if  he  has  re-  pensation  was  allowed,  entirely 
mained  on  board,  and  done  his  adequate  to  the  new  restrictions 
duty ;  or  if,  being  taken  out,  he  has  imposed  thereby.  And  the  onus 
been  unable,  without  any  fault  of  probandi  is  on  the  ship-owner  to  es- 
his  own,  to  rejoin  the  ship.  Rid.  tablish  these  fiicts.  Ibid, 
^  11.  On  a  sentence  of  condemua-  17.  The  following  clause  in  the 
tion  against  the  ship,  the  contract  shipping  articles  was  held  void ; 
is  dissolved,  and  the  mariner  is  dis-  viz.  ^  in  case  of  the  said  vessel  being 
charged  from  any  further  duty  on  taken  or  lost  in  the  course  of  the 
board,  and  also  loses  his  wages,  said  voyage,  no  wages  shall  be  de- 
unless  there  is  a  8ul)8cquent  resti-  manded  or  received  by  the  subscri- 
tution  of  the  property,  or  of  its  her,  except  the  advance  wages  re- 
equivalent  value,  with  an  allow-  ceived  by  them  respectively,  at  the 
ance  of  freight.                         Ibid,  time  of  entry  on  board ;  and  that,  if 

12.  In  the  case  of  a  restitution  the  said  vessel  should  be  restrained 
in  value,  the  proceeds  represent  the  for  more  than  thirtv  days  at  any 
ship  and  freight,  and  are  a  substi-  one  time,  the  wages  shall  cease  dur- 
tote  therefor,  and  subject  to  their  ing  such  restraint,  and  no  longer." 
liens.                                       Bnd.  Ibid. 

13.  If  freight  is  decreed  for  the  18.  Commiasioners,  upon  whom 
whole  voyage,  the  mariner  ia  enti-  the  law  has  imposed  the  duty  of 
tied  to  uill  wages;  if  for  only  a  awarding  a  full  mdemnity  for  cer- 
part  of  the  voyage,  the  mariner  is  tain  losses,  cannot  be  presumed  to 
entitled  only  to  pro  raid  freight,  have  departed  from  it;  therefore, 
unless  under  special  circumstances,  the  compensation  allowed  to  the 
as  where  the  mariner  remained  by  owner  will  be  presumed  to  be  a  full 
the  ship,  at  the  special  request  of  indemnity  for  his  loss.  Ibid. 
the  master,  to  preserve  and  protect  19.  The  lien  for  seamen's  wages 
the  property  for  the  benefit  of  all  attaches  to  the  ship  and  freight,  and 
concerned.                                Bnd.  their  proceeds,  into    whosesoever 

14.  It  is  the  right  and  duty  of  the  hands  they  may  come,  and  takes 
mariners  of  a  neutral  ship,  after  priority  of  all  other  claims.  There- 
capture,  to  remain  by  the  ship,  fore,  the  ship-owners  are  liable, 
while  there  is  any  hope  of  recover-  though  they  have  received  certain 
ing  the  property ;  and  this  is  gen-  instalments  only  of  the  sums  award- 
enlly  done  when  there  is  a  sen-  ed  under  the  treaty,  and  not  full 
fence  of  condemnation,  and  dforti-  payment;  and  though  a  proponion 
ori  when  there  is  a  sale  thereof  of  this  has  been  paid  to  the  under- 
pending  the  proceedings,  or  under  writers,  who  had  insured  the  vessel 
the  sentence  of  condemnation.  at  the  time  of  her  loss.  Ibid. 

Ibid.       20.  Lull  shipped,  as  mariner,  on 

15.  Seamen  are  peculiar  favor-  board  of  the  brig  Two  Betseys,  on 
ites  of  Admiralty,  anid  contracts  be-  4th  of  September,  1809,  on  a  voyage 
tween  them  and  ship-owners  are  fironi  Beverly  to  Naples,  and  back 
scanned  with  great  closeness  and  again,  at  the  rate  or  wages  of  ^18 
jealousy.                                   Ibid,  per  month.    The  brig  arrived  at 

16.  Any  stipulations  in  shipping  Naples  in  November,  16C9,  and 
•rdcles,  which  dero|[ate  from  the  whde  lying  there,  was  seized,  and 
general  richtsand  pnvileges  of  sea-  finally,  on  the  12th  of  March,  1810, 
men,  will  be  held  void  in  Admiralty,  confiscated  and  sold.  Lull  contin- 
unleas  it  shall  appear,  both  that  the  ued  on  board  of  the  brig  until  10th 
natare  and  operation  of  the  stipala-  of  June,  1810.  when  he  was  dis- 
tioD  were  fiiUy  explained  to  the  sea-  charged  by  tne  master,  with  his 
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own  consent,  and  sailed  in  another  is  present,  when  anj  punishment 
vessel  for  Salem,  where  he  arrived  is  inflicted  by  a  subordinate  offl- 
19th  of  August,  1810.  By  a  con-  cer,  and  can  pi^vent  it,  and  does 
vention  witn  the  King  of  the  Two  not,  he  is  personally  responsible 
Sicilies,  a  provision  was  made  for  for  the  act.  And  neither  the  mate 
the  indemnity  of  this,  and  other  nor  any  subordinate  officer,  has 
American  claims ;  and  three  instal-  authority  to  punish  any  seaman, 
ments  were  received,  amounting  in  even  for  improper  behavior  or  mis- 
all  to  more  than  the  present  claim  conduct  to  himself  personalfj, 
for  wages ;  a  proportion  of  the  in-  when  the  master  is  on  board,  ex- 
demnity  went  to  the  underwriters,  cept  bv  the  authority,  express  or 
who,  at  the  time  of  the  loss,  bad  in-  implied  of  the  master,  or  when 
sured  the  said  vessel.  HnH  that  the  necessities  of  the  ship*s  service 
the  liliellant,  the  administrator  of  require  instantaneous  punishment. 
Lull,  was  entitled  to  recover  full  as  by  blows  or  otherwise,  to  com- 
wages  from  the  time  of  LulPs  ship-  pel  a  seaman  to  do  his  duty.  Ilnd, 
ment  to  the  time,  when  he  arrived  24.  In  the  absence  of  the  mas- 
in  the  United  States.                 Jbid^  ter,  the  next  highest  officer   on 

21.  Where  there  is  a  deviation  board  succeeds  to  bis  rights  and 
from  the  voyage  in  the  shipping  authority  pro  iemportj  so  far  as 
articles,  a  refusal  of  the  seamen,  they  are  necessary  for  the  due  per- 
subsequently,  to  do  duty  on  that  formanceofthe  ship's  duties,  aid. 
account  does  not  amount  in  law  to  25.  To  sustain  an  indictment  for 
an  endeavor  to  commit  a  revolt,  an  endeavor  to  commit  a  revolt  un- 
under  the  Act  of  Congress  of  1835^  der  the  Act  of  Congress  of  1835, 
ch.  40,  8.  2.  ch.  40,  §  2,  a  confederacy  or  combi- 

UniUd  States  v.  MaUheioa.    470  nation  must  be  shewn  between  two 

22.  The  Act  of  Congress  of  or  more  of  the  seamen,  to  refuse  to 
1835,  ch.  40,  §  3,  for  the  punish-  do  fiirther  duty  on  board  the  ship, 
ment  of  certain  maritime  offences^  and  to  renst  the  lawful  commands 
provides,  that  ^  if  any  master  or  of  the  officers. 

other  officer  of  an  American  ship  Untied  SUdtt  v.  CoBsedhf,  983 
or  verael,  &;c.,  shall,  from  malice,  26.  The  contract  of  seamen  for 
hatred  or  revenge,  and  without  die  voyage  is  not  suspended  or  ex- 
justifiable  cause,  beat,  wound  or  tinguished  by  the  death,  removal, 
imprison,  any  one  or  more  of  the  or  resignation  of  the  original  mas- 
crew  of  such  ship  or  vessel,"  &rC.,  ter;  but  they  are  bound  to  perform 
he  shall  be  punished  in  the  man-  the  voyase  under  anv  person,  who 
ner  stated  in  the  Act.  Heldy  that  is  lawfully  substituted  m  his  stead. 
**  malice,"  in  the  sense  of  the  Act,  iHtf* 
signified  wilfulness,  or  a  wilful  in-  27.  If  a  person,  substituted  as 
tention  to  do  a  wrongful  act ;  andy  master,  be  Sroesly  incompetent  to 
that  to  authorize  a  conviction  un-  the  duties  of  his  station,  from  want 
der  this  Act,  two  things  must  be  of  skill,  or  bad  habits,  or  proffigate 
shown,  first,  malice,  or  hatred,  or  and  cruel  behavior,  the  Seamen  may 
revenge;  and  secondly,  a  want  of  be  justified  in  ref\ising to  do  duty, 
justifiable  cause  to  inflict  the  in-  or  to  remain  by  the  ship.  i5ti£. 
jury.  See  Bottom&t  Bond. 
United  States  v.  I\zy2or.    584  Charter-Partt. 

23.  l^he  master,  when  on  board,  ComsvLj  2;  3, 6, 8. 
has  generally  the  sole  authority  to 

authorize  punishment  to  be  inflict-    SHIPPING  ARTVCLEB. 
ed  on  any  of  the  crew ;  and  if  he  See  Shippihc},  Id,  17. 
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SLAVE  TRADE.  S9th  Car.  II.,  ch.  iii.  §  4.  Frauds, 

1.  By  the  Statutes  of  the  United  228 
States  (1820,  ch.  113,  §  4),  it  is  de- 

elared    'Uhat  if  any  citizen,  &c.  United  States. 

shall,  on  any  foreign  shore,  seize  1789,  ch.  20.    Judiciary,           338 

any  negro  or  mulatto,  with  inUrU  to  1790,  ch.  96.    Crimes,  19, 419,  482 

make  such  negro  or  mulaiio  a  slave^  1802,  ch.  31.    Judiciary,              19 

or  shall  decov,  or  forcibly  bring  or  1803,  ch.  fi2.    Consuls,       355,  419 

cany,  or  shall  receive  such  negro  1804,  ch.  40.    Revenue,             419 

or  mulatto  on  board  of  any  such  1820,  ch.  ]  13.  Crimes,                  19 

ship  or  vessel,  with  intent  as  afore-  1822,  ch.  107.  Collectors,           575 

saidj  such  citizen  or  person  shall  1835,  ch.  40.    Maritime    Offences, 

l>e  adjudged  a  pirate,  and  on  con-  470,  582, 58  k 
viction  uiereof,    &c.  shall  suffer 

death.''    HeU  that  a  person  hav-  Massachusrtts. 

ing  no  interest  in  or  power  over  1832,  ch.  57.    Mortgages   of  Per- 

the  negroes,  so  as  to  impress  uf>on  sonal  Property,  157 
them  the  future  character  of  slaves, 

and  only  employed  in  the  trenspor-  Maine. 

tatioD  of  them  for  hire  from  port  1821,  ch.  36.    Deeds,                 401 

to  port,  is  not  guilty  under  this  Act.  1821,  ch.  39.    Mortgagee,          401 
United  States  Y.  BaUiste.    240 

3.  It  is  not  necessary,  in  order  New  Hamfshi&e. 

to  bring  the  case  within  the  Act,  1808  and   1830.     Administrators, 

that  the  negroes  should  be  free  at  310 
the  time  of  their  seizure  or  recep- 

,tjon  00  board.                          Ibid,  Rhode  Island. 

3.  ^  To  make  the  negro  a  slave,"    1798.    Frauds,  228 

in  the  sense  ofthe  Act,  is  to  be  the    1796.    Wills,  266 

instrument  or  means  of  fixing  on 

him  that  character  for  the  future.  STEAMBOATS,  PROPRIE- 

llnd.  TORS  OF. 

4.  An  African  negro  or  mulatto.  See  Common  Carriers,  1, 2,3. 
when  bought  on  the  coast  of  Afri- 
ca by  an  American  citizen,  or  any  STRANDING. 

person  belonging  to  an  American  ^Su  InsuRAzrcE,  6. 
ship,  ceases  to  be  a  slave,  since  no 

■ucb  person  can,  consistently  with  SUIT,  REMOVAL  OF. 

.our  laws,  hold  him  in  slavery.  <SSee  Removal  of  Suit. 

ML 

Su  PiBACT,  2.  SURETY. 

1.   Where  the  secretary  of  the 

SPECIFIC  PERFORMANCE.  treasury  releases  an  insolvent  debt- 

iSSee  EquiTT,  4,  5.  or,  under  the  Acts  of  Congress, 

upon  the  condition  of  the  assent  of 

STATUTE  OF  FRAUDS.  his  sureties  to  the  release,  without 

Su  EquTTT,  21, 25.  prejudice  to  their  liability,  that  as- 

MoBTeAOE,  17.  sent  must  be  by  the  parties,  if  liv- 
ing, and  if  dead,  by  their  personal 

STATUTES     COMMENTED  rei^resentatives.    An  assent  by  the 

ON.  hetr  of  a  surety  is  not  sufficient. 

EireLisH.  United  Sties  v.  Cushman*    3]0 

13th  and  14th  Richard  U.     Admi-  2.  Where  sureties  bind  them^ 

.ntlty,  1  selves  jointly  and  severally  as  prin- 
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cipals  in  a  bond,  there  is  no  differ-  the  trenMUitions  subsequent  to  no- 

ence,  as  to  their  liability  in  equity  tice  of  his  wish  to  discontinue  bis 

for  the  debt,  between  them  and  suretyship,  and  that  the  necessity 

the  principal    debtor,    for  whom  of  notice  in  imting  according  to 

they  am  sureties.  the  foregoing  agreement  was  waiv- 

United  Slates  v.  Cushman,    426  ed,  under  the  circumstances  of  the 

3.  The  defendant  Stinson,  being  present  case.  Ibid. 
Warden  of  the  State  Prison  of  6.  /fe/d,  that  James  was  a  corn- 
New  Hampshire,  appointed  James  petent  witness  for  Gass  under  a 
as  his  agent  for  the  sale  of  granite  bill  in  Equity,  brought  by  the  lat- 
for  the  said  prison,  with  power  to  ter  to  be  relieved  of  his  suretyship, 
sell  the  granite,  and  collect  the  BmL 
moneys  arising  from  the  sales.  7.  A  new  bond  was  executed, 
Gass  was  the  surety  of  James,  for  and  sent  to  the  obligee,  to  take  up 
the  faithful  performance  of  the  and  supply  the  place  of  the  old 
agency.  HelOj  that  a  change  in  bond.  Hdd,  that  it  was  the  duty 
the  relation  between  Stinson  and  of  the  obligee  to  return  the  new 
James  from  that  of  mere  agency  in  bond  forthwith,  and  to  give  notice 
the  sale  of  granite  to  third  persons,  thereof  to  the  parties  interested, 
to  that  of  a  conditional  purchase,  and  that  omission  to  do  so,  under 
or  side  and  return,  would  amount  the  circuiHStances  of  the  present 
to  a  discharge  of  the  surety,  Gass,  case,  afforded  a  presumption,  that 
pro  tanto,  or  rather  that  the  transac-  it  was  accepted.  Ibid, 
tion  would  fall  without  the  condi-  8.  Senilde^  that  at  law  the  obliga- 
tion of  the  bond.  tion  of  a  surety,  on  a  bond  for  the 

Crass  v.  SUnsoTL    454  fidelity  of  a  luuty  for  an  indefinite 

4.  It  was  agreed  between  Stin-  period,  cannot  be  determined  at 
son,  the  obligee  in  the  bond,  and  the  will  of  the  surety  by  notice 
Gass,  a  surety,  that  if  Gass  should  Quare^  if  the  same  rule  prevails  in 
be  dissatisfied  with  continuing  his  Equity.  Ibid. 
suretyship    in    the    premises,    he 

should  '<  have  a  right  on  ten  days  TIDE  WATERS. 
notice  being  given  to  the  Warden  See  Admibaltt,  2, 3. 
of  the  prison  in  tmrUing,  to  discon- 
tinue his  liability  as  surety,  pro-  TIME. 

vided  the  accounts  of  the  agent  are  Where  a  rightflil  estate  is  claim- 
then  all   settled    up,  the  balance  ed  by  each  of  two    purchasers, 
paid,  and  the  property  of  the  State  whose  titles  in  other  respects  are 
Prison  delivered  over  to  the  War-  equal,    the    maxim    prevails,   qui 
den  or  his  agent"    HeU  that  this  jprior  est  in  teimport^  potior  est  in 
proviso  in  this  agreement  was  not  jure.               Flagg  v.  Jlfami.    487 
a  condition  precedent  to  the  right 
of  Gass  to  liberate  himself  from  TORTS. 
future  suretyship,  and  that  Gass,  See  Admiealtt,  1, 2, 3,  5L 
on  giving  ten  days  notice,  was  en-  Conspikact. 
titled  to  be  discharged  from  his  Plkadimo,  1. 
liability  for  the  future  conduct  of 
James,  continuing,  however,  liable  TREASON. 
for  the  balance  then  due  to  Stin-  Su  Bill  of  Exceptions,  3. 
son,  and  for  the  delivery  over  of 
the    other   property  then    in  his  TRIAL, 
bands.                                      Ibid.  1.  It  is  not  a  sufiicient  ground 

5.  Held,  that  Gass  was  discharg-  for  a  delay  of  the  trial  of  a  capital 
ed  from  all  liability  on  account  of  case,  that  tbe  party  wishes  it,  in  or- 
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der  to  procure  papen  irom  a  for-  the  parties^  which  neither  is  at  lib- 

eigo  country,  since  this  Court  can-  erty  to  defeat  by  a  purchase  on  his 

not  issue  process,  which  will  be  sole  account,  and  such  a  purchase 

effectuol  in  procuring  such  papers.  Will  be  in  trust  for  the  joint  account. 

Unilid  States  v.  Gibtrt.    19  Qucere,  If  this  doctrine  is  applicable 

2.  Whether  prisoners  shall  he  to  parol  agreements.                  IbiiL 
tried  separately  or  together,  rests  in  See  EquiTT,  21, 25. 

the  discretion  of  the  Court.       Ibid. 

3.  Where  the  reason  aligned  for  UNDERWRITERS. 
separate  trials  was,  that  the  prison-  See  Imsurarce. 
ers  might  use  the  testimony  of  each 

other  in  their  defence ;  Held,  that  UNITED    STATES,    CONSTI- 

this  would  not  justify  the  Court  in  TUTION  OF. 

the  exercise  of  its  discretion.    Ibid,  See  New  Trial,  1,3,6,8. 

4.  Qu<ere,  if  the  Court,  for  the  

reason    assigned,    would    have  a  UNITED  STATES,  PRIORITY 

right  to  grant  separate  trials,  and  OF. 

thus  deprive  the  Government  of  the  1.  The  Statute  of  1797,  ch.  74, 

right  to  exclude  all  the  confederates  giving  a  priority  to  debts  of  the 

from  being  witnesses,  and   render  United  States  in  cases  of  insolvency, 

them  competent,  when  they  would  applies  to  equitable  as  well  as  Ural 

otherwise  be  incompetent.        Ibid,  debts.         Howe  v.  Sheppard,    133 

5.  The  Clerk  of  the  Court,  upon  2.  But  the  United  Suites  cannot 
the  arraignment  of  the  prisoners,  enforce  such  priority  in  a  suit  ai 
did  not  further  proceed,  upon  their  law,  as  assignee  of  a  judgment  of  a 
pleading  not  guilty,  to  ask  them,  private  creditor  of  the  insolvent 
now  they  would  be  tried,  so  that  debtor,  where  the  suit  is  brought  in 
they  did  not  make  the  usual  reply,  the  name  of  the  creditor,  and  not  in 
^By  God  and  the  country;"  heldy  the  name  of  the  United  States, 
that,  under  the  laws  of  the  United  ibid. 
States,  the  plea  of  Not  guilty  put  3.  Quiere,  Whether  the  United 
the  prisoners  upon  the  country  by  a  States  may  not  sue  at  law  as  as- 
sufficient  issue,  without  any  further  signee  of  a  chose  in  action  or  debt, 
express  words.                          Srid.  as  such  an  assignment  in  case  of 

the  Crown  would,  by  the  common 

TROVER.  law,  vest  a  legal  title.                Ibid. 

Su  BoTTOMRT  BoifD,  11.  4.  Where  a  joint  and   several 

Fugitives.  bond  was  given  for  duties  at  ,the 

custom-house,  and  afterwards  a 
TRUST.  joint  judgment  was  obtained  against 
1.  If  parties  are  interested  tose-  all  the  obligors  (the  principal  and 
tber  by  mutual  agreement,  and  a  sureties),  and  then,  one  of  tne  obli- 
purchase  is  made  agreeably  thereto,  gors  fa  surety)  died ;  and  the  survi- 
neither  party  can  exclude  the  other  vors  became  insolvent ;  it  was  AeU^ 
from  wtiat  was  intended  to  be  for  that  the  United  States  were  entitled 
the  common  benefit,  and  any  pri-  to  maintain  a  suit  in  equity  for  the 
vate  benefit,  touching  the  common  recovery  of  the  debt  out  of  the  as- 
right,  which  is  secured  by  either  setsoftbedeceased  judgment  debt- 
party,  will  turn  him  into  a  trustee  or,  whose  estate  was  also  insolvent, 
for  the  benefit  of  both.  in  virtue  of  their  general  priority  in 
I^agg  y.  Mann.  487  cases  of  insolvency. 
fL  A  tmtten  agreement  by  two.  United  States  y.  CSuihman.  426 
to  purchase  lands  on  joint  account,  5.  In  such  a  case,  as  between  the 
creates  a  fiduciary  relation  between  United  States  and  the  obligors  on 
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liftB  duty  bond,  all  4>f  them   are 
deemed  priocipal  debton.        IbitL 
Su  Couaxs  OF  (J.Statss. 

USAGES. 

See  CusTOic 

USURIOUS  CONSIDERATION. 
See  MoBS«A«S|  21. 

VENUE. 

Su  IiroiCTlfBlfTy  1. 

VERDICT. 

Where  a  verdict  was  taken  against 
the  defendanta  by  consent,  subject 
to  the  report  of  auditors,  in  order  to 
ascertain  tiie  amount  of  the  loss 
snflered  by  the  plaintiffii ;  Heldj  that 
the  defendants,  by  this  course,  only 
admitted,  that  the  pluintifis  bad 
rflorae  cause  of  action,  and  did  not 
ipreoludie  themselves  from  any  in- 
iQuiry  into  the  cause  and  nature  of 
itiie  loss,  and  the  amount,  which 
was  attributable  to  the  perils  insured 
,agaiD8t.  Don$ieUY.Col,Int.  Co.  267 
Su  Jury. 

New  Trial,  1, 2, 9, 10. 

PATicsifT  INTO  Court. 


WILXS. 

The  Statute  of  Wills  of  IQlbode 
Island  of  1798, §  6,  provided,  ''That 
any  child,  &c.  not  having  a  legacy 
given  him  in  the  will  of  bis  father 
or  mother,  shall  have  a  proportion 
of  the  estate  of  his  parents  assigned 
unto  him,  as  though  such  parent 
had  died  intestate.^  This  section 
was  repealed  in  1803.  Hddf  that  a 
will,  made  in  1801,  whi|e  the  fora- 
ging provision  was  in  force,  where 
the  testator  died  in  1804,  after  it  had 
been  repealed,  was  not  affected  by 
it,  but  was  fully  operative  to  pass  a 
good  title  to  the  devisee. 

Mama  v.  fFilbur.    266 

WAGES  OF  MARINERa 

Su  Shipping,  9,  10,  11,  12, 
13,19. 

WITNESS. 

Su  EijuiTT,  7,  8,  13,  15, 28, 
29, 20,  31, 32. 
EviDEiTcs,  2,  3,  8,  9, 12, 

la 

MORTOAOE,  18,  19. 

New  Trial,  J2,  13. 

SUREXT,  6. 


WASTE. 

iSice  Mortgage,  1. 


WRIT  OF  ERROR. 
Su  New  Trial,  7. 
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